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NOTICE. 

The  present  volume  commences  with  the  New  Court  of 
Appeals  of  South  Carolhia,  and  contains  all  the  law  deci- 
sions made  by  the  court  since  its  new  organization,  except 
the  cases  of  the  last  Charleston  Term,  the  manuscripts  of  which 
the  Reporter  could  not  procure  until  it  was  too  late  to  in- 
clude them  in  this  volume.  The  volume  of  Mr  Harper^s 
Law  Reports,  brought  up  the  law  decisions  to  the  formation 
of  the  new  Court.  The  Reporter  has  thought  it  most  advi- 
sable to  leave  the  Equity  Cases  for  a  separate  volume.  In 
many  cases  argued  at  Columbia,  May  1826,  the  opinions  of 
the  court  have  not  yet  been  delivered,  which  will  explain  why 
they  are  not  published.  By  mistake  of  the  Clerk,  the  opin- 
ions of  Judge  Johnson,  delivered  in  the  Columbia  January 
Term,  1826,  were  included  in  the  preceeding  April  Term, 
in  which  they  have  been  published. 

All  the  cases  published  in  this  volume  were  argued 
before  the  appointment  of  the  present  Reporter  to  that 
office,  except  those  published  in  the  last  Term  of  this 
volume.  For  the  notes  of  arguments  published  in  the 
two  first  terms  contained  in  this  volume,  the  Reporter  is  in- 
debted to  his  friend,  Wm»  Harper  Esq.  his  late  predeces- 
sor, who,  upon  his  appointment  to  the  Senate  of  the 
United  States,  was  kind  enough  to  give  him  all  his  notes, 
which  he  had  previously  taken. 

The  Reporter  begs  lea\e  to  return  his  thanks  to  the 
Hon.  Judge  Johnson^  who  unsolicited,  was  so  kind  as 
to  take  notes  of  arguments  for  him,  of  the  Charleston  Term 
which  has  not  yet  been  published.  The  uniform  urbanity 
simplicity  and  unpretending  kindness  of  his  Honour  has  ob- 
tained for  him  the  universal  respect  and  love  of  every  men- 
ber  of  the  profession. 
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DURING  THE  PERIOD  COMPRISED  IN  THIS  VOLUME. 


Of  the  Court  of  Appeals. 

Hon.  Abraham  Nott,  Presiding  Judge. 
Hon.  C.  J.  CoLcocK. 
Hon.  David  Johnson. 

Of  the  Circuit  Courts. 

Hon.  E.  H.  Bay.* 
Hon.  Theodore  Gaillard. 
Hon.  Richard  Gantt. 
Hon.  D.  E.  HuGER. 
Hon.  W.  D.  James. 
Hon.  J.  S.  Richardson. 
Hon.  Thomas  Waties. 

J.  L.  Pbtioru,  Esq. — Attorney  General. 

Solicitors. 

Josiah  J.  Evans,  Esq.  (Northern  Circuit.) 
Balies  J.  Earle,  Esq.  (Western  Circuit.) 
J.  S.  Jeter,'  Esq.  (Southern  Circuit.) 
P.  E.  Peareson.  Esq.  (Middle  Circuit.) 
P.  H.  Elmore,  Esq.  (Northeastern  Circuit.) 
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JUDfiXS  PBB8KNT) 

Notty  Odloocd^  Johnson. 


Elms  It  Co.  ts*  Beebs  b  Bunnell. 

PiymeDt  made  after  tail  brought  can  not  be  gi^en  in  evidenoe  under  the 
general  nsue;  but  all  matters  of  derence  arising  afteraction  brought  must 
be  pleaded /niif  cforrifn  eonfittttanee. 

Lest  than  twenty  pounds  old  currency  will  not  carry  coats,  eioapt  in  par- 
ticular actions  enumerated  in  the  act  of  1 799.  fsee  these  exceptions,  note  (a.) 

Tried  at  Cbarlestoii,  in  May  term,  1824,  before  Mr. 
Justice  Httger. 

This  was  an  action  brought  by  Beers  b  Bunnell  the 
payees  against  C.  Elms  b  Co.  the  drawers  of  a  certain  bill 
of  exchange  for  $600  upon  Wm.  P..  Bason  and  protested  for 
non-payment.  It  appeared  from  the  statement  of  facts  made 
by  Mr.  Eggleston,  the  plaintiff's  attomeyi  which  statement 
Was  agreed  upon  on  both  sides  and  embraced  all  the  facts  in 
the  case;  that  separate  actions  were  commenced  against  Wm« 
P.  Bason  as  the  acceptor,  and  C.  Elms  ^  Co.  as  die  drawers 

(a.)  The  eieeptSons  alluded  to  are  **  all  actions  of  tresspass  to  try  titles 
to  landr,  in  all  adUmt  of  tresspass  on  the  case,  tn  all  aetunu  ^tro^er,  and  in 
all  aetUnu  o/" detinue,  or  any  of  Hum  brou^  to  eotaUuhor  try  the  rigki  of 
tiOemat^  kmd  of  property^  if  «he  plaintiff  establlshai  hia  right'of  property 
thefeim  he  shall  in  every  Inch  case  recover  and  have  his  full  cost  of  suit* 
Wherein  the  verdict  shall  be  ahoye  (par  doUan.**  1  Brev,  Dig,  194. 9  FauH 
^550.  ^     R. 
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of  the  said  bill  of  exchange  at  the  same  time.  Tbat  the 
action  against  Wm.  P.  Bason  was  commenced  in  the  city 
court,  and  the  one  against  C.  Elms  fy  Co.  in  the  court  o^ 
common  pleas;  that  in  Octo1)er  term  1823,  judgment  was  ob« 
tamed  against  Bason  for  the  amount  of  the  bill  with  interest 
and  costs,  that  on  the  5th  day  of  December  1823,  the  said 
Wm.  P.  Bason  paid  up  the  full  amount  of  the  judgment 
against  him  and  took  from  Messrs.  Eggleston  and  Heriot, 
the  plauntiflfs  attornies,  a  receipt  of  which  the  following  is  a 
copy: 

"  In  the  city  court,judgmeut,  Oct.  Term,  1823. 

Beers  fy  ButmeU,  )  Bill  $600 

vs.  }  Interest  from  7th  May  1823,  till  >    ^^  ^ 

Wm.  P.  Boion.  )         7th  Dec.  1823.  5    "^^ " 

Protest,  $   2  00 

.   Costs,  33  00       35 


$6(50  08 

Received,  Charleston  5th  December  1723,  by  the  hands 
of  Mr.  Robert  Knight  for  the  above  named  defendant  Wm. 
P.  Bason,  the  sum  of  six  hundred  and  sixty  dollar^  eight 
cents,  in  full  of  the  above  mentioned  suit. 

[Signed,]  Eggleston  4*  HerioU 

That  on  the  7di  day  of  January  1824,  the  plaintiflfs 
Altomies  filed  their  declaration  in  this  case  in  the  usual  form 
upon  the  said  bill  of  exchange,  and  on  the  same  day  the  de- 
fiandants  by  their  attorney  put  in  their  plea  of  non-assumpsit; 
whereupon  issue  was  joined  and  the  cause  docketed  for  trial. 
Upon  these  facts  it  was  submitted  to  the  court  whether  or  not 
the  plaintiffs  were  entitled  to  costs.  It  was  contended  on 
the  part  of  the  defendants,  that  the  plaintiffs  were  not  entitled 
to  a  verdict  for  any  part  of  the  principal  of  the  said  debt  or 
to  costs  in  that  action,  and  that  on  the  contrary  the  deien- 
dams  were  entitled  to  a  verdict.  The  presiding  judge  deci* 
ded  that  the  pladntifls  were  entitled  to  recover  costs;  and  for 
that  purpose  directed  the  jury  to  find  a  verdict  for  the  plain- 


FEBRUARY  TERM.  8 

Sflk  (br  one  cent  damages  which  was  accordingly  dpne.    A 
motion  for  a  new.  trial  wa4|made  on  the  grounds: 

1st.  That  the  presiding  judge  was  mistaken,  in  point  of 
law,  in  deciding  that  under  the  circumstances  of  the  case^  the 
plaintiffs  were  entitled  to  recover  costs: 

2d.  That  under  the  plea  of  non-assumpsit,  it  was  com- 
petent for  the  defendants  to  avail  themselves  pf  a  payment 
made  at  any  time  before  issue  joined,  or  before  trial: 

3d.  That  no  plea  of  payment  made  after  suit  brought, 
either  puts  darrien  c(mtinuancef  or  against  the  further  raaio- 
tenance  of  the  action  was  necessary  in  this  case,  as  the  fact 
pC  payment  was  not  offered  to  be  proved  by  the  defendants, 
•but  was  admitted  by  the  plaintifls  and  stated  by  them  as  a 
-part  of  their  case;  and  that  the  presiding  judge  misdirected 
'the  jury  in  charging  them  to  ffnd  for  the  plaintiffs. 

Argued  Sd  JQarch^  1825. 

Rice  for  the  motion. — Argued  that  the  defendant  could 
as  well  avail  himself  under  the  general  issue  of  payment  made 
after  action  brought,  as  payment  before  aetbn.  The  faet 
was  stated  by  plaintiff  himself,  not  proved  by  defendant. 
Co^ts  must  depend  on  the  judgment,  and  be  determined  by 
it.  (  Tidd.  864, 13  John.  Rep,  345. 2  John.  Cases206',)  and  until 
judgment  no  right  to  costs  accrues.  If  so,  and  the  plaintiff 
discharges  the  cause  of  action,  of  course  nothing  remains 
upon  which  he  can  recover  costsu 

JU  is  on  these  principles  that  when  suit  is  settled  and 
nothing  said  about  costs,  that  neither  party  are  entiUed  to 
recover  them  of  the  other,  (Wutams  vs.  Depeyster^  1  Caines? 
RepJ  66.  Johmton  vs.  Brannan,  5  Jokm.  Rep.  268.) 
Plaintiff  goes  on  tlie  original  cause  of  action.  The  case  of 
Johnson  vs.  Srennan  precisely  similar  to  this.  (S  Jffaes*  Rep. 
171.) 

It  is  competent  to  prove  payment  made  any  time  pre* 
viotts  to.  the  trial  of  tiie  issue.  May  shew  payment  or  re- 
lease, under  the  general  issue*  No  difference  in  nature  of 
things  between    paymcgg^t  n^cie  before  and  after  action 
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brought.  Under  general  isgue  payment  nAew  teCicRu 
brought  may  be  given  in  evidenci.  (7  Mass.  Bep.  835,  S 
Burrows^  1345.)  In  Burraufs  the  payment  was  made  by 
another  party  who  was  made  liable*  Can't  plead  by  special 
plea  in  bar,  matter  arising  after  commencement  of  suit,  (4 
Ea^  503.) 

Chrimke  contra.-— Mistake  thatplaintitf^s  statement  mad^ 
a  difference.  DidnotfoUowthatit  was  not  still  the  evidence  of 
defendant.  When  you  plead  in  bar  generally,  you  must  shew 
no  cause  of  action  at  the  time  of  action  brought.  JVbn  assump* 
sit  refers  to  time  of  bringing  suit.  Well  settled  rules  must  be 
adhered  tOw  If  defence  arises  after  plea,  it  must  be  pleaded 
puis  darrien  eonHnuan^^  It  is  necessary  to  prevent  surprise^ 
as  one  might  be  by  an  act  done  by  a  third  person.  (dUd 
1  ChUty  Phady  ^34.  j  Plea  of  matter  since  suit  should  be  in 
bar  of  further  maintenance,  ("20  John  Rsp.  414,j  and  can't 
be  pleaded  in  bar  generally. 

Under  tton-of  wmpn^,  the  question  is  whether  there  exist- 
ed the  cause  of  action  at  commencement  of  suit.  (Tidd  691. 
Hoi^.  106.  7.  Giib.  C.  P.  645.;  Award  jieiufeiittf  Uu  not 
admitted  nnder  non-assumpsit.  (I  JIftmf.  33.  Ptaks  Emd. 
348.; 

Aitoihe  eosts^  it  was  a  matter  for  the  jury;  their  finding 
fixed  it.  (3  firev.  D^.  58.  TU.  costs.)  As  to  amending  the 
verdict,  cited  3  DaU.  115. 

The  case  of  Johnston  and  Brannon  depends  on  makers 
liability  for  indorsers  costs.  In  this  state  he  is  not.  Cited  as 
to  costs,  7  I^st  538.  ChUtyan  JBOZt  444. 1  Jbhn  Rep.  390. 
^  Johns.  Rep.  356.  3  M^  Cord's  Sep.  46  K 

The  case  in  3  Burr,  not  in  point.  Th&  satisfaction  was 
before  action  brought. 

Rice  in  reply  .-.-Rule  has  always  been  in  New-York, 
that  maker  b  not  Uable  for  indorsers  costs. 

CoLCooK  J.-— 'Whatever  may  have  been  the  intention  of 
the  jury  indiis  case»it  is  clear  that  the  plaintiff  is  not  enti- 
tled to  costs  on  their  finding.    Less  than  twenty  pounds  oUl 
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currency  will  not  carry  costs  (by  act  of  1747,)  except  in  par- 
ticular actions  enumerated  in  the  act  of  1799.  {The  amount 
in  dispute  is,  however,  too  small  to  wiM^rant  the  court  in  in- 
terfering with  the  verdict,  de  minimis  nwi  curat  hx.  But 
Uere  are  some  questions  which  have  been  raised  in  this  case 
on  which  the  court  think  proper  to  express  an  opinion.  It 
has  been  contended  that  payment  may  be  given  in  evidence 
ttnder  the  general  issue,  even  where  it  has  been  made  after 
the  commencement  of  the  suit;  and  the  court  have  been  refer- 
red to  the  case  of  Brennan  vs.  Egan*  (4  Tawnion  165,^  and 
Bird  vs.  Randall  ^3,  Burrows^  1 345.^  But  on  examination 
neither  of  these  cases  support  the  position.  It  is  well  estab- 
lished that  payment  may  be  given  in  evidence  under  the 
general  issue  where  it  is  made  before  action  brought; 
because  it  goes  then  to  shew  that  the  plaintiff  had  no 
cause  of  action  when  the  suit  was  commenced.  But  even  this  as 
Lord  Holt  observes,  is  a  practice  which  has  crept  in  impropefi. 
ly,thonghnowtoo  long  settled  to  be  altered,  (1.  Ckitty  472  3) 
Where  the  matter  of  defence  arose  befbre  the  commencement 
of  the  suit,  actio  non^  4*c.  is  generally  the  proper  commencement 
of  the  plea.  But  no  matter  of  defence  arising  after  action 
brought  can  properly  be  pleaded  generally,  but  ought  to  be 
pleaded  in  bar  of  tiie  further  maintenance  of  the  suit;  and  if 
matter  of  defence  arise  after  issue  joined  it  must  be  pleaded 
jputn  darrien  continuaneej  (I  Chitty  889.)  Thus  the  de» 
fendant  in  such  cases,  can  always  obtain  the  leave  of  the  court 
to  put  in  such  plea  as  will  meet  the  justice  of  the  case  on 
payment  of  the  costs  due;  or  he  may  on  motion  obtain  an 
•rder  to  stay  proceedings  on  the  payment  of  costs,  unless 
the  plaintiff  deny  the  fact^  in  which  case  the  court  will  give 
bim  leave  to  plead,  and  they  may  proceed,  to  trial. 

jRtce,  for  the  motion. 

Grimkcj  contra* 


^ 
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MutY  &  Martha  Connolly,  ads.  Assignees  of  Hvll 

AcoDtract  for  the  purchase  cf  goods  by  two,  ttwy  be  for  their  epuiif  a&d  net 
for  thflir^ena  benefit. 

If  a  coDtract  be  DMfle  by  an  infant  and  an  adult,  they  cao  not  botk  be  aoed 
thereon,  but  the  action  should  be  brought  against  the  adult  only.  » 

An  iofBiit  who  lives  with  aod  is  properly  maintained  by  her  parents  can  not 
bind  herself  to  a  stranger  for  necessaries;  and  where  daughters  live  with 
their  mother,  it  should  be  presumed  that  they  were  properly  maintained  by 
their  parent .  nnttl  the  emitrary  be  proved;  for  the  mother  being  this  be^t 
Jadge  of  what  is  necessary  Cat  them,  should  be  coBsultcd  before  credit  be 
given  them. 

Tried  at  Charleston,  before  the  late  recorder  Judge 
Drayton,  of  the  city  court,  ia  January  Term,  1825,  who  seat 
up  the  following  report: 

"  The  sale  and  delivery  to  both  of  the  (leiendants  upon 
their  jouit  contracts  were  fully  proved.  Mr.  O'Hara  proved 
that  one  of  tlie  defendants  was  an  infant  about  19  years  old; 
that  the  defendants  were  young  ladies  living  in  Charleston, 
t)ut  he  knew  nothing  of  tlieir  pecuniary  means.  The  counsel 
for  the  defendants  contended  that  as  thestiit  brought  was  upon 
a  joint  contract,  one  of  them  being  an  infant,  trpon  whom  no 
contract  was  obligatory,  the  plaintiffs  could  not  maintain 
their  action.  He  cited  UL  Chittifs  Plead.  30  and  32.  The 
counsel  also  insisted  that  the  articles  furnished  were  not 
necessaries.  The  plaintiffs  counsel  repFied  that  the  account 
was  for  necessaries  fitted  to  the  situation  of  the  infant  as 
would  appear  by  an  inspection  of  the  items.  The  general 
rule  in  pleading,  appeared  to  me  to  be  correctly  cited,  that 
when  a  joint  action  is  brought  against  two  and  one  of  them 
did  not  enter  into  the  contract,  or  was  legally  incompetent 
(0  have  done  so,  in  either  event,  the  plaintiff  could  not  reco- 
ver against  both.  But  the  facts  in  this  case  do  not  support 
the  position  reli^  upon.  If  the  articles  sold  ta  the  infant 
were  necessaries,  the  infant  was  liabTe.  An  infant  can  enter 
into  a  contract  for  necessaries,  which  is  neither  void  nor 
voidable.  (1st.  Com.  on  Conir.  1S4.)  If  an  infant  contracts 
for  his  necessary  diet,  apparel,  be.  it  shall  bind  him.  {Jbid^ 
1 55.  Coke  an  JJtt.  172  )    Such  necessaries  must  appear  iq^ 
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he  suitable  to  the  infants  estate  ^d.  conditloni  of  which  the 
court  and  jury  will  determine.  (RtS*  155.)  It  having  been 
proved  that  the  sale  was  made  at  the  request  of  the  infant,  and 
the  court  being  satisfied  that  the  articles  for  which  its  decree 
was  prayed  for,  wer^  necessarily  fitting  her  situation  in  life, 
rJie  was  legally  responsible  to  pay  for  them.  Being  legally 
responsible,  her  case  does  not  come  within  the  principle  rer 
lied  upon  by  her  counsel.  If  the  plea  of  infancy  had  been 
generally  sustained,  or  if  it  had  been  replied  that  the  contract 
was  for  necessaries,  and  that  replication  had  been  overruled, 
then  the  defendant  must  have  prevailed;  but  as  neither  of 
these  decisions  were  made,  the  objection  is  not  supported,  t 
therefore^  decreed  for  the  plaintifis,  deducting  such  items  as 
did  not  seem  to  me  to  come  within  the*  description  of  articles 
necessary  for  one  in  tlie  situation  of  the  infant  defendant." 
A  motion  for  a  pew  trial  was  now  made  on  the  grounds: 
1st.  That  tlie  action  was  brought  .on  a  joint  contract,  and 
it  was  established  in  evidence  that  one  of  the  defendants  was 
a  minor,  and  no  evidence  was  oOercd  by  the  plaiutifif  to  shew 
that  the  goods  for  which  the  action  was  brought  were  neces^ 
saries. 

2nd.  That  the  decrc;!^  is  otherwise  contrary  to  law  and 
die  weight  of  evidence. 

Argutd  10^7i  Marchy  1825* 

Bailey  for  the  motion. — Cited  3  Esp.  Rep.  76.  5  Dt, 
480,  and  contended  that  in  a  joint  action,  if  one  is  an  infant, 
the  plaintiff  cannot  enter  a  noh  pros,  as  to  one,  .and  go  against 
the  other.  (5  Johns.  Rep.  160.)  There  should  havebeen  some 
ether  evidence,  than  the  inspection  of  the  judge,  that  the 
articles  were  not  necessary  (3Bac.  M.  593»)  Averment  of 
plaintifi*  that  the  things  are  necessary,  must  be  proved*  (1 
Com.  on  Con.  156.  1  M^06rd  573.)  A  negative  cannot  be 
proved.  {BuUer  298.)  Must  appear  to  be  clear^  necessary 
(2  J^ott  and  M*  Cord  525.  Chant  onJ^ew  Trials,  178«) 

Besides,  defendants  lived  with  their  mother,   and  au 
infant  livbg  with  her  parent  who  provides,  h  not  liable  fo)* 
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necessaries.  (I  Com,  onK!ont  156.)  Infant  cannot  hind 
herself  for  the  benefit  of  others.  Joint  tontract  presumed  fot 
thehenefitof  both;  both  bound  for  the  whole.  Here  is  $56 
contracted  in  one  day.  Bound  to  enquire.  (1  Com.  Con.  157.^ 

Dunkiny  contra;  said  the  mother  was  proved  to  be  indi- 
gent. 

NoTT,  J. — ^The  court  concur  with  the  Recorder  in  the 
general  view  which  he  has  taken  of  this  casis.  But  a  ques* 
tion  has  arisen  in  the  course  of  the  argument  which  was  not 
made  in  the  court  below,  on  which  it  has  become  necessary 
to  express  an  opinion  and  which  will  lead  to  a  different  re- 
sult. This  appears  to  be  a  joint  contract  for  the  equal  bene- 
fit of  both  the  defendants.  But  it  can  not  be  for  their  joint 
benefit,  because  the  articles  are  of  such  a  nature  as  to  enure 
to  the  separate  use  of  each.  The  effect  of  the  decree  wilt 
be  to  make  each  liable  for  the  whole.  The  articles  intended 
for  the  elder  sister,  could  not  be  necessary  for  the  younger^ 
who  was  under  age.  As  it  regards  her,  therefore,  the  con- 
tract was  voidable  under  the  plea.  Indeed  it  is  laid  dowa 
that  if  a  contract  is  made  by  an  infant  and  an  adult,  they 
cannot  both  be  sued  thereon^  but  the  action  riiould  be 
brought  against  the  adult  only,  as  being  the  sole  contracting 
party  in  point  of  law.  (Ui  Com.  on  Con.  152, 166. 3  Espi- 
nasse  Rep*  t6.  4  Taunton  468.  5  Eipinasse  47.  5  Johnsou 
Rep.  160.  1  WUU.  do.  1  Smni.  207.) 

There  is  another  difficulty  in  this  case  which  in  all  pro« 
bability,  it  will  not  be  easy  to  surmount.  The  defendants 
were  living  with  their  mother  at  the  time  this  contract  was 
entered  into.  And  it  appears  to  be  a  pretty  well  settled 
principle,  that  an  infant  who  lives  with,  and^  is  properly 
maintained  by  her  parents,  cannot  bind  herself  to  a  stranger 
for  necessaries.  (1  Com.  on  Con.  144,  156,  7.  2  Blacks. 
Rep.  1325.  1  Espin.  Rep.  211.)  Whether  the  mother  in  thi» 
instance  was  able  and  did  maintain  her  daughters  in  % 
manner  suitable  to  their  condition,  did  not  appear;  but  it 
ought  to  be  presumed  until  the  contrary  be  proved,  (or 
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uTdioagh  die  mother  is  not  considered  as  the  natural  guar- 
dian of  her  children  to  the. same  extent  as  the  father,  yet  she 
has  an  interest  in  their  welfare  which  renders  her  the  fitted 
judge  of  those  things,  and  particularly  in  the  articles  of 
clothing,  which  are  necessary  for  their  convenience  and 
comfort.  It  would  have  a  most  unfortunate  tendency  to 
permit  daughte/s  during  their  minority,  to  indulge  those 
extravagant  notions,  which  too  many^  at  that  age  entertain, 
of  what  is  necessary  for  them,  unaided  by  the  salutary  advice 
and  control  of  their  mothers.  The  plaintiff  might  have  in* 
quired  into  their  circumstances  and  consulted  the  mother 
before  he  suffered  the  debt  to  be  contracted.  Evidence  may, 
perhaps,  be  offered  on  another  trial  to  make  the  case  an  ex- 
ception to  the  general  rule;  but  a  new  trial  must  now  be 
granted. 

BaUey,  Ford  and  DeSaussurc^  for  the  motion, 

Dunkiuy  contra. 


John  D.  Brown,  ads.  Stephen  West  Moore,  far  Maria 

Tate. 

A  note  given  in  New^Orleaos  by  the  debtor  then  living  tbere,  to  a  trano 
sient  person  who  indorses  it  to  the  plalntiiriiving  in  Charleston,  may  be 
•u«d  QpoQ  before  the  city  ooart,  where  the  defendant  the  drawer  has  re- 
moved to  Charlestou,  and  is  living  there  at  the  time  sail  is  brought. 

Assumpsit  on  a  promissory  note. 

Tried  at  Charleston,  before  Judge  Drayton,  the  recor« 
der,  who  made  the  foUowing  report: 

*<  The  following  statement  of  facts  was  submitted  by  the 

parties.    The  note  was- drawn  in  New.Or)eans  by  the  defen^ 

dant  in  favor  of  one  Hatcher,  dated  1st  May,  1821,  payable 

30  days  after  date.   Hatcher  indorsed  it  to  the  plaintiff; 

Hatcher  is  a  transient  person;  the  plaintiff  is  a  resident  of  the 

city  of  Charleston.  On  the  5th  April  1823,  the  defendant  paid 

in  (Jharleston  $80  in  part  of  the  note.  The  defieCKdant  left 
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New  Orleans  on  the  10th  June  18219  and  has  resided  in 
Charleston  since  the  14  th  July  in  the  same  year.  No  demand 
for  payment  ofthe  note  had  been  made  upon  the  defendant 
in  New  Orleans.  The  action  in  the  city  court  was  com- 
menced against  tlie  defettdant  on  tht  ]8>th  June,  1824. 
Screral  grounds  of  defence  ^*cre  taken  at  tlic  trral,  but  as 
the  appeal  is  exclusively  founded  upon  tim  wadt  of  jdrisdic-^' 
tion  in  the  court,  it  will  not  be  necessary  for  me  to  notice  any 
other.  The  defendant's  counsel  contended  that  as  the  cause 
of  action  had  arisen  at  New-Orleans,  tliis-  court  had  no 
jurisdiction  under  the  acts  of  Assembly  passed  in  1801  and 
1818.  As  there  appeared  to  me  to  be  nor  doubt  oTtlie  courts 
having  jurisdiction,  I  overruled  the  pfea  in  bar  to  ifs  juris- 
diction! upon  which  the  case  went  to  the  jury,  who  found  a 
verdict  for  the  plaintiff.''  A  motion  was  made  to  set  aside 
the  verdict  on  the  ground: 

That  tCe  note  liaving  been  dated  and  drawn  at  iCew- 
Orleans,  the  cause  of  action  was  not  witliin  thejurisdiction  of 
the  citj*  court  of  Charleston,  under  the  acts  of  1801  and  1818. 

Argued^  8th  March  1835. 

Edchard,  for  tlie  motion. — By  die  act  oCl80ly(3>Brev. 
Dig.  41  f  8, j  jurisdiction  is  given  to  the  court  over  such  con^ 
iradi  or  causes  of  action  as  are  made  or  firise  wiihin  the  cityi 
The  exprcfssion  of  the  act  of  1812,  is  arising  withiki  the  city. 
The  act  of  1801  provides  nothing  shall  prevent  a  suit 
against  one   residesi  within  the  city. 

The  act  of  1818  only  enlarges  the  jurisdiction  as  to  thp 
amount  to  be  sued  for.  Jurisdiction  not  to  be  extended  by 
construction.  (Talman  ys.  Thotnsonj2'M^Cord4S.) 

FinUy  dontra. — ^The  act  of  1801,  contains  nothing  in  it 
a  I^ar  to  an  action  between  a  resident  of  another  state,  and  a 
citlien  of  Charleston.  (I  M' Cord  325.) 

Frost  in  reply  .-^Tbc  preamble  is  a  key  to  the  statute.  Local 
jurisdiction  for  contracts  arising  in  Charleston,  to  Be  judged 
of  by  tlie  customs  ofthe  city..  For  trial  of  causes  .arising  in 
the  citv. 
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P%i'  Curiam — The  court  is  satisfied  With  the  opiotoaof 
the  reorder.     The  motioB  is  refused* 


rrwi>  *"^,  ffi, 


Wm.  S,  Mjllee  &&  Co.  vs.  Wm.  Y£ai>on  City  Sheriff. 

Tho  city  coroner  and  not  tbe  district  coroner,  id  ibejtroper  otScer  (• 
terire  a  writ  upon  the  city  sberiff  of  Cbarleslon. 

^lotion  to  set  aside  a  writ   served  upon   the  city  slieriff  by 

the  district  coxcner. 

_  • 

Tried  before  the  recorder  who  maide  the  foUoiiving  report^: 
The  deieudatits  counsel  moved  to  set  aside  the  writ  in 
this  case,  because  it  had  beeu  served  by  the  coroner  of 
Charleston  district  upon  the  defendanti  who,  at  the  time  of 
the  service,  was  the  city  sherifT,  alleging  that  sueh  service  was 
irregular;  and  that  it  ought  to  have  been  made  by  tUe  city 
marshal.  The  plaiutiffa  counsel  cpntended  that  the  servicQ 
was  regular,  that  not  only  the  coroner,  but  any  one  except- 
ing the  plaintiff,  might  legally  serve  a  writ  ujpon  the  sbeiiiT 
or  any  other  defendant,  (2  SellonU  Practice  89.  Barnet 
404.  j  He  also  relied  upon  the  A,  A.  of  170Qi  (Pyb,  Laws^ 
11^  In  the  year  1 801  ^  the  city  court  was  established  by  an 
act  £tf  the  legislature.  In  ttie  year  1 783,  the  city  of  Charles- 
tQQwas  iocorporated,  and  under  this  act,  the  corporation 
were  autbori^&ed  to  elect  a  recorder,,  treasurer,  tec*  4^*  and 
^'  all  such  other  officers  as  should  appear  to  them  requisite^ 
aqd  necessary  for  carrying  into  effectual  execution^  all  the 
by-laws,  rules  and  ordinances,  that  they  may  make  for  the 
good  order  and  government  of  the  said  city,  and  the  peraoBs 
residing  within  the  same."  U|i4^r  the  authority  of  this  a«^ 
the  corporation  in  1700,  elect<;d  a  city  marshal.  It  is  evident 
that  tlip  pfficers  to  be  elected  under  the  act  of  1783^.  are  ex- 
clusively such  as  may  be  necessary  to  carry  in^executioo, 
the  by-laws,  rules  and  ordinances  of  the  copporaiion.  But 
the  city  CQiirt  was  not  created  by  an  orcUaant^e  of  the  city, 
btat  an  act  of  the  legislature:  the  officers,  therefore,  contcm* 
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plated  by  the  act  of  1783,  could  not  relate  to  the  oflicers  o{  a 
court,  or  in  any  manner  relate  to  a  court,  not  tlien  in  exis* 
tence,  and  which  was  afterwards  established,  by  a  legislative 
act.  And  although  after  the  existence  of  the  city  court,  viz: 
iu  1815,  an  ordinance  was  passed  empowering  the  city 
marshal  to  serve  writs  upon  the  city  sheriff,  yet  as  the  cor- 
poration were  not  authorized. by  the  act  of  1783,  or  by  any 
subsequent  act  to  empower  the  city  marshal  to  execute  any 
other  duties  than  such  as^  related  to  by-laws,  or  ordinances, 
it  did  no.t  seem  to  me  that  they  could  confer  a  legal  authority 
upon  that  officer  to  execute  processes  issuing  from  a  court, 
created  directly  by  the  legislature,  and  limited  in  it,s  juris- 
diction to  matters  which  depended  upon  or  grew  out  of  the 
by  laws  or  ordinances  of  the  city.  But  in  1817,  the  legisla* 
ture  enacted  that  the  city  council  should  be  empowered 
annually  to  elect  a  coroner  for  the  parishes  of  St.  Philip  and 
St.  Michael,  *^  who  should  exercise  the  same  power  and 
authority  as  were  vested  in  coroners  by  the  laws  of  this  state.^ 
Now  the  act  of  1706,  having  authorised  the  coroners  to 
execute  writs  and  processes  against  the  sheriff,  it  followed  upon 
a  fair  cmistruction  of  tb^  act  of  1917,  passed  long  after  the 
establishment  of  the  city  court,  that  a  limilar  power  was 
l^n  and  intended  to  be  given  by  that  act  to  the  city  coroner, 
lo  serve  processes  upon  the  city  sheriff.  A^hough  thb  was 
my  impression  and  so  declared  to  be,  whan  the  rule  was 
argued  before  me,  I  yet  expressed  no  opinion  upon  the 
subject,  but  decided,  that  as  the  service  of  a  writ  by  the  district 
coroner,  upon  the  city  sheriff,  was  unauthorized  by  any  law, 
it  was  a  void  service,  and,  therefore,  that  the  writ  must 
be  set  aside.  Notice  was  served  upon  me  that  my  decision 
#ou]d  be  appealed  from  upon  the  grounds  taken  before  me.'^ 

Argued,  3d  March,  1825. 

NoTT,  J.-— The  motion  is  refused*  The  court  concur 
i^th  tlie  recorder,  and  think  the  process  might  have  been 
served  by  the  city  coroner. 

Rice  for  the  motion.  Axon  contra. 
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James  Kenk£i>t,  ads.  Abraham  Mottk. 

A  receipt  of  a  part  of  an  order  from  the  acceptor,  after  protest  of  acceptor  aad 
drawer  bulb,  for  noa-payment,  though  without  the  knowledge  or  consent 
«f  the  drawer,  is  not  a  discharge  o^.the  drawer  for  the  bahmoe  unpaid. 

Process  upon  an  order  by  thedrawte  against  the  drawer, 
before  tbe  recorder  of  Charleston,  who  made  the  following 
report: 

"This  order  was  dated  ^rd  October,  1820,  payable 
uioety  days  after  date,  anii  was  drawn  by  tbe  defendant  upon 
the  hev.  A.  A.  MuUer,  by  wl^otn  it  was  accepted  on  the  16th' 
Movember,  1820.  After  a  regalar  demand,  upon  and  a 
rtfusal  by,  die  drawer  and  acceptor,  the  order  was  protested 
for  non- payment.  Some  time  after  the  protest,  the  acceptor 
paid  $30  on  account.  No  steps  of  any  kind  were  taken 
aftei  wards  by  the  plaintiff  to  obtain  payment  from  the  ac- 
ceptor.  These  facts  were  admitted,  and  under  them  the  de- 
fendants counsel  contended,  that  a  receipt  of  part  of  the 
amount  of  the  order  from  the  acceptor  without  the  knowledge 
or  consent  of  the  drawer,  and  witliout  any  steps  hanng  been 
taken  to  recover  the  balance  from  him,  precluded  the  plaintiff 
from  having  any  recurrence  to  ttfe  drawer.  I  decreed  for 
the  plaintiff.  For  after  a  regular  protest  for  non-payment,  he 
was  not  bound  to  apply  to  the  acceptor,  but  iqight,  exclu- 
sively look  to  the  drawer  for  payment.  And  the  fae^  of  $30 
having  been  paid  on  accouo^t  by  the  acceptor  was  a  benefit 
not  an  injury  to  the  drawer.'' 

A  new  trial  was  moved  for  on  the  ground: 

That  a  receipt  of  a  part  of  the  order  from  the  acceptor  ^ 

without  .the  knowledge  or  consent  of  this  defendant,  was  a 
discharge  to  him  for  the  paym^t  of  the  balance. 

Submitted  2d  March,  1825* 
Per  Curiam.^Tlm  court  concur  in  opinion  with  the  recor- 
der.   Tbe  motion  is  refused. 
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P.  CnovjLT  and  wife,  w.  A.  Coburx-. 

A  <i«r«ndant  who  has  g^ven  hU  bond  for  the  prison  boaods  may  be  alloiyeif 

to  file  his  schedule,  nunc  pro  tune^  after  the  forty  days,  wbers  it  h^id  not 

been  done  during  the  forty  days,  oo  account  of  t^o  sickness  of  his  attorney 

amfno  neglect  on  the  defendants  part,  tl^e  sclMdule  having  been  left  with 

ettorney  before  pzprration  of  forty 'days,  (a.) 

Tried  at  Charleston  befoere  Mr.  Justice  Waties  who 
made  the  following'  repprt: 

"  This  case  came  before  th^  circtut  court  at  the 
Janaary  Term  on  ihe  following^  tacts: 

Defendant  was  taken  on  ^  ca.  sa.  isfiuing  from  the  court 
of  common  pleas  it\  Colleton  district,,  by  ti>c  sheriff  of 
Charleston  district^  and  adniitted  to  the  prison  bounds  on 
giving  the  usual  bond,  dated  15lli  June  1824,  and  condition- 
ed inter  alia  to  render  a  schedule  in  forty  days  to  the  clerk 
of  the  court  in  Charleston.  This  she  did  not  do.  Applica* 
tion  was  then  mad[e  to  Judge  Bay  at  Charleston,  to  give  her 
leave  to  file  her  schedule  nunc  pro  ^unc,  upon  the  ground 
stated,  in  the  affidavit  of  the  attorney's  clerk,  that  the 
schedule  had  been  prepared  in  time,  but  had  been  mi^lai  I 
during  his  ahseDcc  from  tl^  oiSce  on  account  of  indisposi- 
tion. Judge  Bay  having  granted  the  application^  an  appeal 
was  made  to  me  sitting  ip  term,  time,  to,  reverse  his  order* 
1  refused  the  motioA.uponi  the  giroiund,  tb.at  I  lya^  ss^tisfied 
with  the  opinion  of  Judg^  Bay.'- 

From  this  decision  an  appeal  was  brought  up,  on  tbe 
grounds  that  the  judge  had  no  power  to  make,  the  order  for 
leave  to  file  the  schedule  nttnc  jpro  iuno.  The  case  was  sub- 
mitted witliout  argument 

CoLCOCK,  J.  delivered  tbe  opinitia  of  tbe  court. 

By  the  third  section  of  the  prison  bounds  act,  (Grimkc 
P.  L.  456.  2  Brevard's  Digest  158,j  it  is  enacted  that  *<  all 
prisoners  in  execution  on  any  civil  process,  who  are  or  shall 
be  committed  to*  the  custody  of  any  or  either  of  the  sherifis  of 

(a,)  This  was  in  Charleston  where  the  clerks  pftee  is  not  within  the  pri*« 
ton  bouDJ^ — (7V«re,  if  that  would  make  any  dilTerOD^c*  R^ 
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ilie  districts  of  this  state,  shall  be  entitled  to  the  benefit  of  the 
said  rules,  bounds  or  limits,  provided  he  or  she  shall  within 
forty  days  after  being  taken  in  excaition,  give  satisfactory 
security  to  the  sheriff  of  the  district  or  county  where  he  or 
she  may  be  confined,  (for  the  solvency  of  which  security, 
the  sheriff  shall  also  be  answerable)  that  he  or  she  will  not 
only  remain  witbin  the  said  rules,  bounds  or  limits,  but  will 
also  witliin  forty  days  render  to  the  clerk  of  the  court  in  the 
district,  a  schedule  on  oath  or  affirmation,  (agreeably  to  the 
form  of  his  or  her  religious  persuasion,)  of  his  or  her  whole 
estate,  or  so  much  thereof  as  will  pay  and  satisfy  the  sum  due 
oil  I  he  execution,  by  force  of  which  he  or  sho  shall  be  con- 
fined." And  by  the  seventh  section,  it  is  enacted  that  if  such 
debtor  fail  to  make  the  schedule  within  the  forty  days,  he  or 
she  shall  not  be  any  longer  entitled  to  the  bounds,  but  the 
bond  shall  be  forfeited  and  assigned. 

It  will  be  observed  that  the  debtor  is  required  not  only 
to  remain  within  the  bounds,  but  that  while  so  remaining,  she 
is  also  required  to  render  to  the  clerk  of  the  court  the 
schedule  of  her  property.  Now  it  is  impossible  that  this  can 
be  done  in  person;  for-  if  she  remain  within  the  bounds,  she 
cannot  have  access  to  the  clerk  whose  office  is  without  the 
boinids.  The  obvious  meaning  of  the  law  then  is,  that  the 
prisoner  shall  render  this  schedule  by  the  agency  of 
another.  Now  altiiough  it  is  a  general  rulp  that  the  principal 
is  liable  for  the  acts  of  his  agent,  yet  when  we  e^anune  the 
reasons  of  that  rule,  it  will  be  found  not  to  apply  to  a  tnsB 
of  this  kind.  A  principal  is  liable  for  the  acts  of  his  agent, 
first,  because  he  may  »ci  (%r  4iimself;  and  it  is  the  result  of 
convenient)  or  interest  which  iaduccs  him  to  employ 
another;  aod  further  when  an  injury  is  done,  he  who  cauies 
it  muujbear  the  consequences  of  it.  But  here  the  party  was 
trammeKed  by  the  law,  she  was  not  free  to  act  for  herself,  uor 
is  therein  reality  any  injury  resulting  to  the  party  plainliflT 
from  not  filing  this  schedule  witlitn  the  forty  days.  I  say 
tb^re is  ,no  injury,  because  n^ne  has  betfn  shewn  and  nene  can 
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be  conceived  of*  The  attorney  was  intrusted  with  it  in  due 
time,  who  was  most  certainly  as  fit  an  agent  as  roald  be  cn^ 
ployed;  and  he  by  sickness,  an  unavoidable  occurrence,  was- 
prevented  from  depositing  It  with  the  clerk  within  the  forty 
days.  The  case  1  think,  comes  clearly  within  that  class  of 
cases  in  which  the  courts  are  in  the  daily  habit  of  affording 
relief  to  parties  who  might  otherwise  be  injured  by  the  neglect 
of  their  attomies.  One  employs  an  attorney  to  enter  an  ap-* 
pearance,  he  from  sickness  is  prevented  from  attending  the 
court,  and  judgment  by  default  goes  against  his  client,  the 
court  uniformly  opens  the  judgment  and  suffers  the  party  to 
plead,  upon  his  shewing  that  he  has  a  just  defence  Nor  can  I 
apprehend  any  danger,  as  has  been  suggested,  from  estab- 
lishing any  thing  Kke  precedent  in  this  case;  for  the  court 
must  in  every  case  be  well  satisfied  that  the  delay  was  oc- 
casioned by  some  inevitable  occurrence;  and  in  enforcing  a 
remedial  statute  will  always  apply  the  remedy  when  it  can 
be  done  without  injury  to  any  one. 

The  motion  is  refused. 

GrimkBy  Legare  and  Griwke,  for  the  motion. 

£tngp  contra. 


Desprangv^.  Davis. 


Tb«  act  of  t8M,  which  exempts  females  from  arrests  ander  a  Ca.  So,  dotf 
not  eiempt  them  from  arrests  under  a  bail  writ. 

Tried  in  Charleston,  in  January  term,  1825,  before  the 
city  recorder,  Judge  Drayton,  who  made  the  following  report: 

"  In  this  case  the  defendant  was  arrested  by  the  city 
sheriff,  on  the  30th  November,  1834,  under  a  writ  of  capias 
ad  respanJendum  widi  an  order  for  bail.  The  defendant 
gave  bail  but  was  afterwards  surrendered  by  her  bail  on  the 
25th  January,  1825:  under  these  circumstances  the  defen- 
dants council  moved  for  her  discharge,  under  the  4th  clause 
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oflbe  act  of  assembly,  passed  on  the  17tb  of  December,  1834^ 
QDtided,  <<  an  act  to  amend  the  law  in  certain  particulars.*' 
Several  grounds  were  relied  upon  by  the  counsel  in  support 
of  his  motion,  but  as  the  arrest  had  been  made  before  the 
act  was  in  force,  I  decided  that  the  court  could  not  discharge 
the  defendant.  Notice  was  served  upon  the  recorder  that 
bis  decision  would  be  appealed  from  upon  the  grounds. 

1st.  Because  the  act  of  1824,  by  necessary  implication, 
repeals  the  law  giving  power  to  imprison  or  bold  to  bail  a 
female  on  capias  ad  rtspondendum* 

2d.  Because  the  said  act  by  providing  that  no  tafim 
ad  satisfaciendum  against  a  ibmale  shall  issue,  subsequent  to 
its  ratification,  discharges  an  imprisonment  or  order  for  bail 
on  a  capias  ad  respondendum^  issued  prior  to  such  ratificftp* 
lion. 

Memming^  [or  the  motion. — Contended  that  bail,  as  to  1 
female  defendants  was  rendered  wholly  nugatory  by  the  act 
of  1824;  as  the  bail  is  not  fixed  until  the  return  of  the  ca.  sa* 
(I  Noit  fy  MCard  296.; 

Power  of  the  ^herifi*to  hold  to  bail  was  derived  from  the 
act  of  1769,  {Public  Laws,  273,^  which  requires  bail  to  be 
given  for  a  particular  purpose.  In  this  instance  no  advan- 
tage can  possibly  be  derived  from  it.  It  was  not  right  to  im- 
prison a  ciUzen  merely  to  satisfy  a  form  of  law,  the  reason 
of  which  had  ceased. 

He  argued  that  the  act  discharges  the  order  for  biul 
given  before  the  act.  Penalty  can  not  be  enforced  after  re* 
peal  of  the  act  (&  Cranch  281 .  6  Do.  329.^ 

Gray  contra. — ^Acts  sometimes  pass  bearing  marks  of 
baste,  and  the  court  will  be  cautious  of  giving  conatmciioa 
to  impair  previous  rights;  but  will  preserve  both,  unless  the 
latter  law  is  cleajrly  repugnant  to  the  former.  On  the  face 
of  the  act  it  was  clearly  to  be  seen  the  legislature  intended  to 
abolish  (Ally  imprisoament  Qoder  ca^  so*  for  if  they  had  in* 
tended  it  generally,  in  allcases  of  debt,  it  wouldbavebeenverjr 
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.% 


easy  to  have  said  so.  (3  £2ac£.  ComAlA,)  Ca,  Sa.  is  a  distinct 
thing  from  the  tapias  ad  respondendum:  the  former  to  obtain 
satisfaction  of  a  judgment.  Admits  that  ca.  ««•  could  only 
issue  by  common  law  where  capias  ad  respondendum  would 
lie,  viz:  in  actions  accompalnied  by  force;  but  the  right  was 
gradually  extended,  and  now  the  oa»  sa.  is  not  founded  on 
the  requisition  of  bail,  but,  even,  now,  where  service  has  bees 
by  copy  left,  ca.  sa.  may  be  taken  out  to  enforce  payment 
of  the  judgment. 

When  the  capias  ad  respondendum  was  issued,  the 
plaintiff  clearly  had  a  right  to  it,  and  to  take  it  away  by  an 
act  passed  afterwards,  must  be  by  a  retrospective  operation,^ 
It  takes  away  a  specific  remedy,  and  it  requires  great  latitude 
to  carry  it  any  further. 

CoLCocK,  J. — ^Tfae  foundation  of  the  argument  of  the  ap^ 
pellaot's  counsel,  is  the  intimate  connexion  which  subsists 
between  the  capias  ad  respondendum  and  the  copta^  ad  satisfa-r^ 
ciendum.  This  connexion  he  has  clearly  shewn,  by  his  learned 
research,  did  once  subsist;  but  by  following  the  changes 
which  have  taken  place  in  the  doctrines  of  the  law  on  the 
subject  of  process  and  its  operation,  it  will  be  found  that  that 
connexion  has  long  since  ceased. 

The  body  is  not  now  arrested  by  the  capias  ad  responm, 
3endum»  It  is  a  mere  notice  to  the  defendant  that  he  is  sued, 
and  that  he  is  required  to  defend  the  action. 

If  the  object  be  to  arrest  the  body,  there  must  be  an 
affidavit  and  an  order  for  bail.  This  being  the  case,  it  would 
not  follow  as  contended,  that  the  abolition  of  the  one  process 
necessarily  implied  the  abolition  of  the  other.  If  the  con- 
clusion were  just,  however,  the  argument  proves  too  much; 
for  it  amounts  to  this,  that  the  act  must  be  construed  to  take 
away  the  right  to  sue  a  female. 

Again,  supposing  the  connexion  to  be  what  it  once  was, 
yet  the  conclusion  would  not  follow. 

Formerly  a  ca.  sa.  could  not  be  obtained,  except 
where  a  capias  ad  respondendumh^id  issued;  now  the  aboKtion 
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of  tb^  latter  |Hrocess  does  not  necessarily  imply  the  abolition 
of  the  former.  The  foandati9n  may  remain  although  the 
tnperstrncture  be  raised. 

It  is  contended  that  without  the  return  of  non  est  tnven^ 
ins  on  a  ca.  sa.  the  bail  cannot  be  fixed,  and  that  therefore 
it  is  useless  to  hold  to  bail. 

Now  although  it  may  be  useless,  as  it  regards  the  bail| 
the  case  before  us  shews  that  it  is  not  useless  in  other 
respects*  The  legislature  may  have  intended  that  females 
should  not  be  subjected  to  imprisonment  under  a  ea.  sa. 
and  yet  thought  it  ngt  improper  to  suffer  them  to  be  sued  and 
held  to  bail.  If  the  object  h|d  been  to  relieve  them  from  all 
imprisonment,  they  would  have  used  some  general  language 
adapted  to  the  purpose.  They  would  not  have  designated  a 
particular  process  from  the  operation  of  whicli  they  should 
be  freed.  The  language  of  the  act  is  plain  and  perspicuous. 
There  is  no  room  ibr  doubt;  thergfore,  no  room  for  impli- 
cation. 

Motion  refused. 

Memminger  for  appellants. 

Cross  and  Crr($y  contra. 


Daqling  Babns,  et.  ah  vs.  Williav  Branch,  eU  al. 

pk  proceedings  to  obtain  partitioo  at  lav,  it  must  appear  on  the  proceeding's 
that  the  jaoeestor  died  inUtlalt, 

A  goardiaii  appointed  by  the  court  of  law  to  superintend  the  interest  of  a 
minor,  in  the  partition  of  an  inteiMe*s  estate,  n^ust  haye  notice  of  it,  and 
ezpreti  liis  intention  to  accept;  and  where  sueh  guardian  has  never  had 
snch  nqtice,  and  the  court  is  satisfied  injuattce  has  been  done  the  minor  in 
tiie  partition,  on  motion  it  will  set  aside  the  proceedings;  notice  being  first 
givent?  the  opposite  party.  ^ 

A  Judgment  may  be  set  aside  several  years  after  it  has  been  entered  up,  on 
the  ground  that  the  verdict  exceeded  the  damages  in  the  writ. 

The  eourt  of  common  pleas  has  always  exercised  the  power  of  looking  into 
its  prbe^ings,  md  on  inotion  afibcding  that  remedjr  after  judgment  has 
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beta  entered  op*  wbich  is  obtainable  by  a  writ  oferjror  in  (be  Engltsh 
coorti;  but  the  court  wUI  be  caatiooB  in  exercising  such  authority,  (a.) 

The  plaintifis  in  this  case,  were  the  children  and  suc^ 

of  the  heirs  at  law  of  James  Barnes,  as  had  arrived  at  the 

years  of  maturity^    William  Branch  had  intermarried  with 

the  widow  of  James  Branch.    The  plaintiffs  obtained  a  rule 

against  the  said  William  and  wife,  and  the  minor  children 

of  the  father  James  Barnes,  to  shew  cause  why  a  writ  of  par« 

tition  should  not  issue  to  divide  the  estate  of  James  Barnes, . 

according  to  the  provisions  of  the  act  of  1791.    At  the 

return  of  the  rule,  the  plaintiffs  at^omej  procured  Isham 

Walker  tobe  appointed  guardiaiyxcl  litem  of  the  minor  children* 

Isham  Walker,  however^  was  not  present  at  the  time.  He  never 

accepted  the  appointment,  nor  did  heeverkuow  that  such  an 

appointment  bad  been  made.    An  order  was  nevertheless 

obtained  at  the  same  court  for  a  writ  of  partition  to  issue.  A 

writ  was  accordingly  issued  directed  to  certain  person^,  re* 

quiring  them  to  make  partition  of  the  land,  according  to  the 

rights  of  the  respective  parties.    The  commissioners  upon  a 

view  of  the  land  were  of  opinion  that  it  could  not  be  divided 

without  injury  to  one  or  more  of  the  persons  concerned. 

They,  therefore,  recommended  a  sale.    The  commissioners 

estimated  the  land  at  the  value  of  eight  hundred  dollars^ 

The  land  was  accordingly  sold  and  purchased  by  the  defen* 

dant  Wm.  Branch  for  $20.    This  was  a  rule  calling  on  the 

said  William  Branch  to  shew  cause  why  the  proceedings 

should  not  be  set  aside  for  irregularity.    The  judge  in  the 

court  below  discharged  the  rule,  on  the  ground  that  the  court 

bad  no  authority  to  interfere  alter  the  land  had  been  sold 

and  titles  executed. 

(a)  la  Mooney  ts.  WeWC  (I  Ceiu/.  JUp.  133,)  Jodge  Cberes  suggests 
tbat  fi?e  years  might  be  the  time,  after  which  such  a  motion  may  not  be 
mad«;  but  this  rule  could  only  have  been  sog^gested  in  analogy  to  the  statute  of 
limitatioBs,  and  the  common  impression  has  been  tbat  the  statute  allows 
too  short  a  time  to  mi^ke  claims;  and  indeed,  as  to  lands,  the  act  of  183^ 
extends  it  to  tea  years:  and  fuic^  whether  that  time  would  not  be  most 
proper,  during  which  these  motions  may  be  made?  In  BraiUford  rs. 
Surtcllf  (2,  Bay  333 J  12  years  was  said  to  be  to'o  long  a  time. 
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Ttiis  was  an  appeal  from  that  decision  an<f  the  motion 
Was  now  renewed  to  set  aside  the  proceedings  on  the  ground 
taken  in  the  court  below. 

NoTT  J.— ^That  the  minors  in  this  ctise  have  been 
deprived  of  their  patrimony*  without  the  means  or  power  to 
protect,  it  is  most  manifest.  The  law  considei  s  tliem  incom* 
petent  to  protect  tiieir  own  interests.  Tlie  mere  nomination 
of  a  guardian  to  act  in  their  behalf,  without  even  giving  him 
notice  of  his  appointment^  was  worse  than  mockery.  The 
appointment  ol  a  guardian  is  not  a  mere  nominal  thing;  it  U 
intended  to  afford  substantial  protection  to  those  who  are 
unable  to  protect  themselves.  The  guardian  should  have 
had  notice  of  his  appointments  and  bb  consent  to  take  upon 
himself  the  execution  of  the  trust,  in  order  that  the  minors 
through  him  might  become  parties  to  the  proceeding. — 
Witiiout  such  notice,  the  whole  procedure  with  regard  to 
them  must  foe  considered  as  ex  parte:  And  our  system  of 
Jurisprudence  must  be  miserably  defective,  if  it  does  not  fur- 
nish the  means  of  correcting  such  an  error.  The  opinion 
that  the  injured  parties  are  remediless,  cannot  be  sustained; 
and  the  only  question  is  what  is  the  best  method  by  which 
redress  can  be  obtained?  It  is  to  be  presumed  that  a  court 
of  equity  could  not  afford  relief.  That  court  will  not  undertake 
o  unravel  the  proceedings  of  a  court  of  law.  It  will  leave 
that  court  to  judge  of  its  own  proceedings  and  to  correct  its 
dwn  errors.  In  England  if  a  judgment  in  the  King's  Bench 
be  erroneous,  in  matter  of  fact  only,  it  maybe  reversed  in  the 
same  court  by  a  writ  of  error,  coram  nobis.(h,)  Such  a  wrii 
has  never  been  attempted  to  be  brought  in  this  state  that  J 
am  aware  of.  The  object,  however,  has  frequently  been  at- 
tained by  the  more  simple  and  equally  efficacious  process 
which  has  been  resorted  to  in  this  case.  la  the  case  of  .UiPO* 
nejf  vs.  Webh^  (i  Const  Rep.  183,)  the  judgment  was  set 
aside  several  years  after  it  had  been  entered  up,  on  the  ground 

(J>)    See  the  opioioiiff  acd  ergumeots  io  th^  ease  of  BraiUford  rsr 
Svrlell,  (ft  Bay,  333  J 
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that  the  verdict  uid  judgment  exceeded  the  damages  io  the 
writ.  That,  to  be  sure,  was  an  error  apparent  o»  the  face  of 
the  proceedings:  But  the  only  question  is  as  .to  the  method 
of  bringing  the  question  before  theconrt.  That  bemg  settled, 
the  subsequent  proceedings,  whether  it  be  an  error  in  law  o? 
fact,  may  be  the  same  as  in  the  proceeding  by  writ  of  error. 
But  there  is  another  ground  in  this  case.  It  has  not  been  rer 
lied  on  by  the  counsel;  but  in  a  case  where  such  manifest  in- 
justice has  been  done,  it  would  be  culpable  in  the  court  not  to 
^ve  the  parties  the  benefit  of  it.  It  is  not  alleged  by  the 
plaintiffs  that  their  ancestor  died  intestate;  nor  does  that  ap- 
pear in  any  part  of  the  proceedings  It  does  not,  therefore^ 
appear  that  the  court  had  any  authority  to  order  a  sale  of 
the  land;  for  it  is  only  in  case  of  intestacy  that  such  power 
is  delegated  to  the  couvt  6f  common  pleas.  To  that  point 
the  case  of  Spann  and  Bhoker,  (2  Koii  fy^M'Cord,  593.; 
is  a  direct  aathoriiy. 

The  motion,  therefore,  is  granted. 


L.  GaLPIN  vs.  L.  S.  PlSHBUBNC. 

Every  application  to  the  court  for  leaTC  to  enter  op j advent  nunc  pro  tuncp 
alter  the  year  and  day,  is  an  application  to  the  discretion  of  the  coort,  and 
the  Court  will  be  tatisiied, 

1st.  That  there  was  some  good  reason  for  the  delay, 

2nd.  Tliat  the  rights  of  others  shall  not  be  affected;  before  they  will  grant  the 
leave,  (a.) 

And  where  a  judgment  was  con&ned  on  a  writf  there  being  no  deeUratipn 
or  particular  cause  of  action  stated,  and  Hfteen  months  elapsed  before  th^e 
death  of  the  defendant,  and  two  years  and  some  months  alter  bis  death, 
the  court  refused  to  permit  the  plaintifii  after  euch  negligence,  to  enter  up 
his  judgment  nitnc  pro  tune. 

Tried  in  Colleton  District,  November  term,  1824,  be- 
fore his  honor  Judge  Richardson. 

Charles  Fishbnme  in  his  life  time  confessed  a  judgment 
to  the  plamtifl;  to  wit:  on  the  SOUi.May,  1821,  on  a  writ^ 
without  any  declaration. 

(a^    fiee  Loydvt,  HotctU,  1  Term.  R,JSy!. 
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JiKlgiDent  was  never  signed,  nor  entered  up,  nor  any  pro- 
^diags  Ihad  subsequent  to  the  confession. 

At  the  last  November  term  for  Colleton  district  the  plain- 
^  obtained  a  rule  against  tlic  defendant  as  administrator  of 
Charles  Fishbome,  who  had  died  in  1823,  to  sheif  cause  why 
judgment  should  not  be  signed  nunc  pro  tunc. 

The  defendant  shewed  for  cause  that  Charles  Fishbume 
had  be^  dead  two  years  and  upwards;  that  in  marshalling 
the  assets  of  his  ^tate,  he  had  no  notice  of  this  judgment, 
and  that,  therefore,  to  suffer  the  plaintiff  to  enter  up  judgment 
nunc  pro  tunc  would  ^ve  an  mdue  preference  to  that  judge- 
ment, or  make  him  liable  to  a  devasta'oit,  or  both. 

Tbe  rule  was  made  absolute  by  the  presiding  jndge 
irom  whose  decision  the  defendant  appealed  and  moved  the 
court  of  appeals  to  set  aside  the  same: 

1st  Because  after  a  year  and  a  day,  the  plaintiff  has  no 
right  to  proceed,  but  by  leave  of  the  court. 

3nd.  Adnntting  that  in  ordinary  cases  the  court  have 
the  power  to  grant  ^snch  a  motion,  that  power  ought  not  iu 
this  instance  to  have  been  exercised. 

Jirgued  17th  February^  1825. 

JUbrhfi,  for  the  motion— cited  T\ddQ45-^l.  It  is  a  matt^ 
of  discretion  to  give  leave  to  enter  up' «  judgment  nunc  pro 
tunCf  and  it  will  be  refused  when  the  rights  of  defendant  ma 
be  compromitted.  The  part,  should  have  apf^ed  by  tci.  fa-- 
€101,  {Jlrch^bald.  76.  78,)  to  which  payment  might  be  re^ 
plied;  but  not  on  motion. 

The  writ  on  which  the  judgment  is  confessed  was  not 
-entered  in  the  sheriffs  office  nor  filed  in  the  clerks;  tt  is  ther&> 
/of  e  no  record  of  the  court  and  the  confession  is  no  more 
than  a  jiromise« 

Clarky  contra. — (isL  Tidd.  504. j  A  cojpiontt  achonem 
is  final,  and  plaintiff  may  enter  up  judgment  instanter.  (1 
Dunh^sPrac.  367.  1  Cains\  498.  6  Johnson  326. 2  Tidd 
846. 6  Term,  JR.  6.  2  Lord  Ruy.  766. 849.)  Judgment  con- 
fessed by  a  warrant  of  attorney,  after  defendants  death,  is 
£Ood»  (Executors  Lynch  vs.  t^xttuiorn  Bay.  I  Bay  444.) 
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Mqrtin  19  reply~By  act  of  1785,  (1  Brev.  Dig.  48« 
Puhlk  hdiq^j  38,)  all  warrants  of  at(ori|ey  tp  confess  judg 
ments  before  actioii  brought  are  void. 

CoLCOOK  J. — Every  aoplication  to  the  court  for  leave 
toenternpJMdgmene  nunc  broVtt^^^^  aftierthe  year  and  day,  is 
an  application  to  the  discretion  oi  die  court;  and  the  court 
irill  be  satisfied! 

1st.  That  diere  was  soroe  good  reason  for  the  delay;  and, 

2nd.  That  the  rights  ofotliers  shall  not  be  affected,  be^ 
fore  they  grant  the  leave. 

In  the  case  befoi;e  us,  no  satisfactory  reason  is  shewn 
why  the  plaintiff  did  not  proceed.     * 

The  defendant  lived  fifteen  months  aHer  the  confession; 
which  embraced  two  terms:  and  two  years  and  some  months 
after  his  death  were  suffered  to  elapse  before  any  applicattoA 
is  made.     ,  "      . 

The  court  will  lend  its  aid  to  advance  the  purposes  of 
justice,  where  tb^  party  applying  has  used  due  diligence;  but 
but  it  is  never  disposed  to  assist  one  out  of  a  <Kfficulty  which 
is  the  result  of  their  negligence. 

But  this  is  not  all;  the  plaintiff  not  only  asks  the  court 
to  secure  to  him  those  rights  which  he  may  have  lost  by  his 
own  negligence,  but  to  give  him  a  preference  over  others  who 
may  have  been  diligent  in  the  pursuit  of  theur  rights,  which 
they  would  not  do  under  any  circumstances. 

The  Gonnsel  for  the  plaintiff  laid  down  the  position  that 
a  con&ssioa.of  judgment  was  final  and  does  not  abate;  and 
i!eferre4.  to  som^  a<;ithoritie$  yrhich  support  th^.position;  but  it 
is  only  in  such  case^  and  Ihose^prowded^for  by  tbe  slatute  of 
Charles  Sd;  that  swcfaian  application  as  the  present  <me  cdn 

be  made.  (a.J  The  ^^ftef  al  rule  of  law  is  that  the  death  of  a 

» 

(a.)  17  Car.  3,  Ch.  8.  (Tidd,  Prac.  847.)  which  statute  enacts,  that 
Whore  either  party  djes  ht/tvHtn  verdict  and  judgment  **that  bis  death  shaA 
not  be  aUeg^d  for  error,  so  as  thejadgmant  be  entered  within  two  terms  af* 
terthivcKSct/*'    '  '  R- 
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The  geoeral  rule  of  law  is  that  the  death  of  asole  plaio* 
uS  br  defendant,  before  final  judgment,  abates  the  suit  (2 
Tidd,  845-6.) 

Again:  I  tliink  in  a  case  like  therpresent  the  court  would 
not  suffer  a  judgment  to  be  entered  up  after  the  death  of  the 
defendant.  The  proceeding  is  uncertain  and  wholly  irreg- 
ular. It  is  not  like  the  case  of  a  cognovit  actionem  regularly 
entered  on  the  record.  The  defendant  on  the  back  of  a  writ 
confessed  judgment  for  so  much  on  the  case.  What  case? 
Was  it  on  a  note  or  an  account?  and  what  note  or  account.^ 
How  would  the  record  be  made  up.  It  is  manifest  that  in 
such  case  the  plaintiff  might  use  any  cause  of  action  of  that 
amount.  What  could  there  be  which  would  prevent  the 
plaintiff  from  making  out  an  account  for  the  sum  for  wbidi 
judgment  was  confessed  and  then  suing  the  executor  or  ad* 
ministrator  on  the  note,  on  which  it  was  intended  to  confess 
the  judgment. 

On  the  whole,  there  has  been  so  much  negligence  and 
so  much  irregularity  in  the  proceeding,  that  the  court  feel 
constrained  to  grant  the  motion,  for  the  reversal  of  tbejudg- 
ment  below. 

Elmore  fy  Martin  for  the  motion. 

Clarice  contra* 


Alexands^bCurbxcvj*  Davii>  FiTTs,  same  vs.  ChablcsGitsns. 

^Vben  a  judgment  is  reDdered  against  a  defendant  he  i«  Dable  to  paj  the  costs 
and  from  him  the  clerk  ehoald  eoHect  them.  If  he  he  iotolmt  and  luwbte 
to  pay  them,  then  the  clerk  may  have  reooune  to  the  plaiatUT,  aod  may 
maintain  his  action  against  him  for  aervicea  performed. 

In  this  state,  costs  abide'  the  determination  of  the  wase^  ani  the  cleric  may 
collect  his  own: 

U  uc/fu  the  plaintifls  hare  no  power  to  receive  or  collect  the  costs  of  thit 
officers  of  court 

Tried  in  Beaufort  district^  in  November  termi  &824, 
Before  Mr.  Justice  Richardson. 

4 
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These  were  too  cases  of  summary  process  to  recover 
fees  dae  to  the  plaintiff,  wbilc  h6  was  clerk  of  the  court  of 
4:ommon  ple^  for  Beaufort  district,  in  several  actions  to 

*  *     * 

which  the. said  Fitts  and  Givens  were  plaintiiTs. 

Tbeevidefice  adduced  by  the  plaintiffin  the  first  case,  was: 

.1st  the  original  judgment  of  David  Fitts,  vs. :  and  2dly, 

(he  ei'ecutiou  in  the  same  case  marked  ^*  satisfied/'  This 
«the  presiding  judge  decided  was  insufficiebt  to  prove  that 
.IPitts  had  received  the  clerks  fees,  taxed  on  the  judgment  of 
Y'itts  vs.  — - — f  and  that  he  was  not  likble  to  the  clerk^  unless 
he  had  received  themi  or  It  appeared  that  the  di^fendant  was 
insolvent.  In  the  secoad  case,  the  plaintiff  produced,  first  the 

•riginal  judgment  of  Charles  Givens  vs. ,  butno^.ya. 

^'and  secondly,  the  sheriff's  receijpt  book  for  the  debt,  paid  io 
C»  Givens,  with  attorney's  costs,  paid  to  the  attorney  oil 
record,  but  no  receipt  appeared  for  the  clerks  cost§.  On  this 
tcvidence  tbe  presiduig  judge  held  that  neither  of  the  defen^ 
dants  were  liable  to  the  cTerk;  as  it  was  the  rational  presump- 
tion that  the  sheriff  had  the  clerk's  cost^,  and  to  hito  the  clerk 
should  look. 

Appeals  were  now  made  in  these  cases  on  the  following" 
grounds:  In  the  first  case, 

1st.  Because  the  plaiAdff  produced  sufficient  proof  to 
establish  his  right  to  recover  bis  fefis  irom  the  defendant,  by 
adducitig  the  judgment  rolls  in  the  several  actions  in  which 
Stt»¥?ftsf^dsplldildff. 

*  '2nd.  Because  once  having  proved  bis  right  of  action 
^giinkt  the  defendam,  the  pboatiff  threw  the  burden  of  proof 
"oA  dfe  d'eftit&tit,  to  shew  that  the  fees  Wktcfa  Were  the  subject 
jot  action  had  been  pa!d  to  Cortie,  the  pluntiff. 

Srd.  Because  the  presiding  judge  decided  tliat  the  return 

cbytfat^heriff  of  satisfaction  of  d^bt  and  costs  on  the  execution 

issued  in  the  actions  in  which  Fitts  was  plaintiff,  afibrded  a 

^pre^imption  that  the  clerk's  costs  had  been  paid  by  the  sh^iff 

to  the  clerk.  • 
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4tli.  Because  the  plaintifi*  in  every  iiction  is  f^spQnsible 
to  the  clerk  for  liis  fees  in  all  cases,  whether  the  plaintlfT  has 
himself  received  those  fees  or  not. 

5th.  Because  the  sheriff  in  collecting  the  clerk's  costs  in' 
every  action,  does  not  act  as  the  9gent  of  the  clerk,  nor  col^ 
lect  the  clerk^s  fees  for  him.  but  acts  for  the  plaintilf  ip  the 
action  as  his  agent,  and  collects  for  hiiti  the  fees  tvliich  the 
plaintiff  is  sujpposed  and  ought  already  to  have  paid  to  '(he 
clerk:  and  because  there  was  no  evidence  that  the  sheriff  had 
collected  the  clerk's  fees,  or  paid  them  to  him. 

In  the  second  case,  on  the  grounds: 

1st.  Because  tKe  plahitiffin  every  action  is  responsible  to 
the  clerk  far  his  fees  in  all  ca^es,  whether  the  plaintifrhiraselC 
has  received  those  fees  or  not.  ^ 

2d.  Because  the^roduction  of  the  judgment  rolls,  in  tb# 
several  actions  in  which  Givens  was  plaintiff,  was  sufficient  to 
prove  the  services  of  the  clerk  for  the  l^enefit  of  Givens,  and 
lo  establish  the  clerks  right  to  recover  bis  legal  fees,  for  tho^e 
services  from  him,  for  whom  they  y^ttt  rendered. 

3d.  The  performance  'of  th^  clerks  official  services  for 
the  benefit  of  Givens,  having  been  proved  by  the  records'  of 
the  court,  the  clerks  right  to  recover  bis  fees  was  complete, 
and  the  burden  pfproof, was  thrown  upon  Gjveiis,  tpsl^ow  that 
those  fees  had  been  paid  to  the  clerk  entitled  to  receive  them: 

4th  Because  the  presiding  judge  decided  that  the 
executions  issued  in  the  several  actions  in  wlnqh  Givens  was 
pliiintifi*  ought  to  have  been  produced,  to  show  wheth<^r  or  not 
the  clerks  costs  had  been  coUeoted;  fuid  that  not  producipg 
the  executions  was  suspicious  and  created  a  pfesumption 
that  the  costs  bad  been  paid,  though  there  w^s  no  other 
evidence  to  that  efiect. 

5th  Because,  if  the  executions  otight  to  have  been  pro- 
d,uced,  it  was  the  duty  of  defendant  to  produce  them,  .astbe 
plaintiff  had  proved  his  services  for  the  defendant,  apd  wa» 
entitled  to  recover  for  them,  on  his  implied  contract. 
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6th.  Because  the  i^rosiding  jttdge.  decided  that  the 
sbetiflTs  bookg  containing-  the  receipt,  of  the  plaintiffs,  of  their 
debts,  and  of  the  attorneys  of  their  fees,  but  not  containing  th^ 
receipt  of  the  cleric  for  his,  didnot  rebut  the  presumption 
arising  from  the  return  of  4he  uecutions,  ''satisfied,^'  that  th^ 
clerk'sfeei  had  been  paid  to  hiiflu   :  —  .  *  ^ 

CoLCocK  J.-^Tlife  act  of  I99t  iiMs'the  f^s  of  all  th^ 

publio  officers  of  th^stati^  atid  by  the  27ih  section  declared 

that  at  whatever  ata^any  soft,  ttaj  ceteef  or  determine  the 

attorneys,  4:ltrk8.and  dftriffr  fthall  hate  their  fees  taxed; 

and  on  nonpayment  thereof,  e^Kccatiotf  may  be  issued  against 

the partgrfrom  tvliOm  they  are  dne,  and  be  lodged  ivith  the 

sheriBs  Of  tbeif  respective  di^ri<(ts  and  returnable  at  the  en^ 

fsing  remrn  day;  and  the  sji^riff  f<^  his  trouble  in  collecting 

such  fSsea  lAiall  be  allowed  a  ^mniissfon  of  tw\>  and  one- half 

jler  ecM,  't6  be  paid  by  such  defaulter.    'And  by  tb^  29t& 

section  it  further  declares  that  the  several  clerks  and  registers 

of  the  courts  ofjusdce,  and  sherilTs  throughout  tlie -slate,  shall 

collect  in  and.  receive  their  own  fees   from   the  difierent 

suitors  or  persons  who  are  liable  to  pay  the  same,  in  tHe  said 

courts  of  Justice  respectively •  (l5^  J?ret;.  340  348.^  From 

whence  it  appears,  that  clerks  are  required  to  collect  their  own 

fees,  ai|d  clothed  with  lunple  power  to  do  so.  Althpughi  then,  the 

judgmeot  state^  that  the  costs  are  adjudged  to  the  plaintUOT^  he 

has  Q9  f>ow<cr  to  collect  or  receive  the  costs  ol  the  officers  of 

the  eoart;  it4s  mere  femu    By  the  practice  in  England)  the 

plaintiff  pays  totlie  clerk  of  the  court  hi^  costs  at  every  stajge 

ofthejcase  as  it  proceeds,  and  there  the  costs,  when  recover- 

^1  are  correctly  stated  to  be  plaintiffs  costs,  'which  he  has 

expended,  &e^  and  kence  the  form  of  the  Judgment:  buth^re 

th^e  costs  abide' the  determioation  of  the  case  anci  every  offif* 

cer,  as  before  shewn,  b  required  to  collect  his  own»    When 

%  judgment  is  rendered  against  a  defendant,  he  is  liable  to 

pay  the 'costs;  and  from  him  the  clerk  should  collect  them* 

If  be  be  insolvent,  and  consequently  unable  to  pay  them^ 

then  the  clerk  mfay  have  recourse  to  the  plaintiff  and  may 
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maintam  his  action  against  him  for  services  pei^brfled;  job  de- 
cided in  the  case  of  the  same  plaintiff  vs.  Jacobs  it  ci^(Sbit* 
per^s  Reports^  326.)  at  the  spring  sitting  of  1824.  Now- 
what  are  the  facts  of  tfaesexases  as  stated  by  the  presiding > 
jjtdge.  In  the  first  case  .an  .^execntioii  was  prnthiced  with 
satidaction  indorsed  thereons  -  THiB  evidence  so  far  from 
proving  that  the  defethtanr  conld  not  pay,  'was  conclusive 
that  he  had  paid,  and  puid  loo  Co  .tbe^  agtfot  of  the  plaintiff^- 
for  the  flbf  riff  must  Im  so  coasidered^  In  the  second  'case,  the  * 
judgment  was  prodijiced  but  no  esecntion,  and  the  abefift 
receipt  book  she^ngthat  the  debt  was^  paid  to  the  phunfi^ 
and  the  attorney's  costs  toU^n:  Now  tl^  wus  no  eridcacfe  ^ 
the  inability  of  the  d^tor  to  pay;  on  the.  con|rafy»nt  gffiinis 
a  strong  presumption  of  «otiial  pftyjQeot  to,  ik^  sheoA  -!»-. 
deed,  1  am  at  a  loss  toconGeive.wby.iib^s^.tcltoosntieia 
brought  against  the  defendimu  n^hen  th^.plAiollff^h;ld.sutiil' 
cvidence  in  pc^ssession  against  the  sheriff.  ^  -  .1  j:^[  .oi  v. 
The  motions  are  dismissed.    ....     :  -  -   '.    ^  -^       . ;  j  x , 

JVorrallf  contra^  .  ,i :[  r;^  ^riw  i.r,   -i  7  •:-  ..o»:. . 


A  aalive  of  FmDce,  who  caibe  ioto  this  cb'dhtiy  as  earTy  al  1774;  tlii)tt9ii4^ 
h«re  ev^rtfiiMetezeKisiDgari^beriglit^'ofcitJaemlifp,  la«li^f^ii:bf  ^Ktt«> 
ef  tha  Deolantlon  a|  ii|do|^daiie0&  and  maj  MA/L«Cli«>V)'.tediJI}^ 
iflheritattoe  orpqrchase.  .  ♦    •  .         ♦     .- r   ' 

IVhcre  a  testator  devised  lands,  '^  to  he  sold  at  tde  discretion  ofhlsexecu^ 
tors/*  to  be  Tested  in  securities  for  his  nephew,  &c  and^pt)Oinied  two 
exeantois,  ov<rt>f  whom  <mly  qaillfieOy  and  the*  othey  rtMSWAtfMs  |iif 
fltetA,  ht  alone. whof|aa^ad.ni^cipU^d«a|K|iy:t|}(laB4i..    ^       r.. 

A  naked  power  given  to  two  bf  name^  must  be  p«ecnlnd  JPVttlj*  bnt  wh^ 
the  power  b  coupled  with  atrust,  audit  is  evidently  tbelntention  of  this 
testator,  that  the  trust  shall  be  executed,  in  order  to  effedtnate  sonm  pre* 
Tisions  of  his  will,  fh^n  tfaa4>owcr  mi^.ba  euMutdby  «aereiflaitAR»lfa* 
Ethernet  having  qualiiedii^e  pow«rb«j^  vif/i^qj^fiiaAd.ikotpmonpl. 

Trespass  .to  try  titfe*.    • 

Tried  before  Mr.  Justice  Waties,  who  nuade  tho  fHAlof^^ 
ing  reports 


3«  CHARLESTON,  1825, 

"^^  The  plaintiff  clMmed  certaio  lands  wbicli  were  det 
vised  by  C.  JhTQlmairBf  deceased,*'  to  be  sold  at  the  di&^ 
cretionpflus  execulorsi"  and  the  proceeds  te  be  vested  by  tliem 
in  fahHic  seeniities  for  the  i|se  of  the  niale  cbildreq  of  his  nepbevif 
Xf.  F,  DeToknair^*  Tlteplainti^had  purchased  the  lands  from 
Hng^  Patt^sotb  the  pqly  qualified  ^executor  of  C.  /).  Totk- 
noire^.  Aootbor  eaiecofoff  was  a^ppo^nte^  by  the  will,  but  be 
iwil  to  Fvmee  wilbcmt  having  ^uaUfied,  where  he  is  uow 
living,  Iml  Jias  decliirad  his  determi^atjjoia  not  to  re^prn  to 
lim  stattu  *  The  lands  w^^  ai^qnured  by  JUr.  DcTolinaira^ 
90  heir Ip  hi»dnogtetr,in'whoQ)  ihey  vested  under  a  marriage 
aetlfevieiit*,  made  on  h^  mother,  and  who  died  intestate  as  to 
Ikt  rtakesMe.  The  defendant»c|ai||i  them  as  the  pext  of 
kin  of  Mus  JQeTofina^^  -the  daifgliter/  on  the  ground  that 
ker  -fadikr  i^as  an  alien*  U  was  .also  contended  by  their 
counsel  that  the  plaintifls  title  was  invalid,  because  the^ 
power  given  to  the  exescutors  hS.Mf*  JhToUnaux  to  sell  was 
a  joint  one,  and  the  sale  of  the  lands  to  him  was  by  one 
executor  only,    . 

I  was  of  opinion  that  these  objections  were  not  well 
foundedt     . 

The  first  was  fully  smswered  by  shewing  that  M.  De 
Tijlinakie  came  from  Frafice  to^this  country  in  the  year  1774, 
had  ever  'Siwe  resided  here  and  exercised  all  the  rights  of 
citizenship,  and  wliich,  I  tbonght,  had  been  virtually  confer- 
red OS  him  by  At  «deotaraliov  pf  independence* 

The  second  objection  was  of  more  weigbl,  but  did  not 
appear  to  me  to  be  applicable  to. this  case.  A  naked  power 
gvrao  to  tvof)er8eos  by  name^nu^t  indeed  be  executed  joint- 
ly, bnt  where 'the  power -is  coupled  with  a  trust,  and  it  is  evi- 
dently the  intention  of  a  testator,  that  his  lands  shall  be  sold 
in  order  to  efiectuate  some  provisions  of  his  will,  there  the 
power  amy  be  exercised  by  one  ^tecj^tor,  if  only  pne  quali* 
lied  and  Ae  otfaen  -renounce  or  refuse  to  act;  for  the  power 
m  such  a  case  is  not  personal,  hint  given  mrtuie  effieiif  (Poto- 
eU  on  Devises,  997«  307.  BowMyb.  Barnes^  Cro.  Car.  382. 
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'Frcmklin  vs.  Osgood^  14.  JbAiuon  A.  553.  J(f6ft»MV5.7tM 
IS.  Johnson  R,  348. )  (a. )  I  cotntdered  H ^so  n  <:as6  wMiw 
tn  the  xta^ttte  21 ,  JBeitry  8ir^,  made  offeree  here,  (P,  £.  45 .j 
which  authorises  a  qualified  ^xacntor  to  atrt  where  fhe  ftai 
renounce  or  refuse  to  act.  In  th^  present  cca^  Hhe  ot)jeet  <yf 
the  testator  was  to  -distribute  Ms  estate  amobg  the  children 
of  his  nephew,  and  lie  directs  his  laMs  i6 '  be  sokl  -for  thdt 
purpose;  but  one  of  iris  executors  has  ptft  it  otat  df 'liis  pow* 
er  to  acft  by  removing  out  of  thestttfte,  il^biih  t*  *e({uivaleift 
to  a  renunciation  t)f  his  elre^utor^hip;  it^s,  thertfdtv,-  indis- 
pensable that  the  iqudified  toecutbrSholrllSc^dhek^ihe  po#. 
er  of  BelKng  or  the  provisi6ns  of  ifae  irffl  eould  fiolfbe  Meet«- 
ted.  I  piresented  these  "Views  of  the^ase  to « line  Jury  and 
ftey  found  a  verdict  for  the  phtiiftMr.^   '  '» 

A  nH>tioil  for  a  iiew  trial  was  4n«de  ^m^  ifie .  following 
gf  ounds:  » *      .     . 

1st.  iTbat  the  plaintiff  could  nort  prevuil;  De  ToUnaire 
i)eing  an  alien. 

2nd.  iliat  Patterson  had  no  {>ower  to  eonVey;  the  es- 
tate l^dng  in  trustees  under  the  mafrriage  setdatnent,  or  it 
vested  in  the  cestui  qice  tnre;  that  Patterson  ulotae  ^otild  ndt 
convey,  the  other  ci&ecutor  named  havhrgtNhrer  renounced. 

jfr^ei  M  JftrcA,  M2S.    *' 

J.  B.  TPTiitBj  ibriheinotion-^Thedeedoftoarriugesef- 
tlement  is  dated  Snd  'j^uary,  1776;  date  of  Hbe  WU),  i»  9rd 
January,  1^16:  The  fbriuer  convey^  \b  Hm^toet  t>^  the 
use  of  the  marriage  tif the  daughter.  '  The  wilt  directs  ^11  tfafe 
estate  feal  andpei^dnal,  to  be  sold  at  fbs  dtscretiondf  the 
executors.  The  exeiiutdrs'had  no  power  to  convey:  'Hehad 
but  an'^qultaUe  e^atie,  the  fbebeing  ^  the  tfttstees/undar 
the  marriage  settlemetit,  and  (he  exectKdr  cbttfd  not  ronvey 
unless  the  other  had  renounced.  Powei^  to  -sell,  under  the 
act  of  1787,  (fSib.  Lawsj  423.)  only  teMt^s'^o  cases  where 
the  testator  has  directed  a  sale,  but  has  not^S8td  by  "tvliom  to 
be  made.    There,  a  majority  of  sudi  as  qualify  may  adt 

(aj  See  abo  Ztb^|ic^ vs.  Smith,  (3  Bian. Itep.  6P )  Ij;. 
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imdl^  UiQ  statute  SI,  fi^n.  8,  e.  4. (PtAlkLaws^  io.)  wlieie^ 
the  devise  is  to  executors  to  seU,  those  who  qualify  may  coiv* 
T^y,  dl^.  others  refusing.  But  here  the  power  is  joint  aqd 
must  I)e  jointly  executed}  (or  the  words  of  the  will  are,  ^^exe^ 
cu$ar3  herein  afier  Hkentionedy^  which  designates  them  as  per-- 
sons.  (2  Smin&.  715  ^o  761 J  Lands  descend  to  the  bcirs^ 
therefore^  ^uthpriiies  to  fell  should  be  strictly  construed,  (2 
Swinb*  ,730,  fl.)  If  a  dievisb  be  to  A^B.  C.  to  sell  and  one 
die,  the  others  Cannot  sell* 

The;  Mfuaa)  to  seire  as  executor  must  be  formal — 
(Grimkie  £«.  164*)  and  must  be  entered  of  record  in  court. 
.(Tolfer  41-d.  aSum^  865,  n.  flTerUworth  Ex.  38«  2Ro6. 
on  WiUi,  43.)  -Reaiviciation  must  be*  entered  in  tho  ordi- 
nary's office  and  a  verbal  one  is  not  sufficient — (Weniworih 
38.)  T\ve  otiier  executor  here  went  away^koowing  of  his  beinp^ 
appointed,  and  might  come  here  to-morrow  and  assume  tlie 
executorship.  *  But  this  is  an  equitable  estate,  notwithstand- 
ing statute  of  uses.  Something  should  be  done  to  transfer 
ibe  estate.  (2  Foi»&*  138j  Be  Tolinaire  was  then  an  alien;^ 
use.musiho  executed.  (2[Foft&.  12.)  The  former  decision 
was  thai  Pa»tlerson  ^ould  not  maintain  the  action.  He  refer- 
red to  cases  relied  ou  in  H  JbAtu,  R.  527.  and  remarked 
ihat  a  naked  power  does  not  survive.  If  any  trust  to  be  ex* 
ccttted,  the  power  survives.  An  interest  was  conveyed;;  (lb 
JokUf  046  J  an  interest  coupled  with  the  power.  Devise 
is  to  seU  and  to  vest  proceeds  in  public  stock,  and  give  to 
aliens,  (br  De  Tolinaire  is  an  alien;  was  once  an  alien,  and 
fomethiog  must  be  done  to  make  him  a  citizen.  Does  the 
mere  being  here  at  the  declaration  ^f  independence  make 
him  a  citiien?  There  are  but  two  ways  to  create  a  citizen; 
by  letters  patent,  or  act  of  parliament.  (4  Cranch  321.  316. 
97.  1  Munf.  218.J  £[e  is  not  a  subject  of  Great  Britaii^ 
claiming  under  treaty.    1  ime  alone  cannot  make  a  citizen. 

NoTT  J.-«The  court  concur  iu  the  opinion  of  the  court 
below.— Motion  refused. 

fFAife,  for  motion.  ^ 

.   *  .    contra. 


sioa  aud  sul^  juiil  Uie  wt?Ql9  4f||'^^r^4  to  ll|9  p^hswer?.  (^.) 
JSatwIieo  the  fTiaJsaro  reiliiqed  (o  mopey /the  court  willpnly  ordefsb  much 
to  he  paid  ov^ss  beitort^  tt»  the  paitovrifiic^t'tM  m^mliaikrdlia^Mmi 
«rdBr  siftoiUy f«  %6  fj^taSgr  that  ^^il^,  UtU'immm  UtiNMn  tht 


J^.     _." 


4a0  pe^qency  of  a  suit  ia  «D(4b^^stat^  u  noMiuoiL^f  itielfflpr  &e  cUIay  of 
a  paa»e  hi' this  stnle;  buf  lyken  it  isTotivio^fe't^tm  courts  thitt  their  deei' 
sjon  wiR  alFecf  ris^ta  to  be  WierUamtA  hf!$bM  HiiknAMIm  iC  «Bcft  tfrii^ 
awl  ifftere  M4lk  ricb«iii^4R9rtKr^ii^#y  f^qifl  ^fR,,Aw  ^!!  1*^  '^ 
t9MM»abte|linetopUtaiarac]|(](ftea»iA«t«»n.    ,  .     . 

.  Tried  fatlbre  lfr^'^i|«)(^  Hi|«V,<^  PfiHi  ifc^  foJlP?? 

partKrs  JD  tn4t  ii|  I^^tagUMiy  J^t|Ml]|ipk: 

disiolvad  op  •die  ia^  iifmm\w^  \^}^f^    ^'^^W^^  ^  ^¥1 

fff?  See  on  tMs  ITt^iM  iMb|Mbt,  B^#ii  «^.lhi3R<H  t/^o*.  S^lk 

JSrfdM  w.  AnHM*  i^%f •  Wt  #>*  v».  Hanbufj^  C6u^^jlj^J  put,  3^. 
1  Com^  977.  ^ipv/  ys!  ;/a^{;»0>»/6  ^iw.  /2<p^  ^4^.  FCiX  vs.  Hetoich,  B 
Mm  1271.  P/ti/7T|v  w.  ^r«f^,  \i  lUduJ^.  fM*  ^•Myn^va  AtWAMH 

/>iiii  m4:8aiggtm tarn  iif^jm$MMfmef^7fs^^.  Hrw  ra«/<^/;«  i /)^.:ifl^.; 

JThox,  8  Conn.  12e9.  514.  Qilfnort  vs.J^.  k:  liAnk^tVntp.  Ftt'tr^4^.  Shmer 
v».  ^ktie  6  Man/,  no.  .''    ;  >     '.,    ;*  ;;•        •  ,.  : 

besides  the  above  eases,  see  Taylor  vs.  tUUk,  f^Veii ^4.  We^t9.^^t^f 
I  rex. 239.  XHctTeavs.  JUbmirnn^  l7  Tet.lOI.  .  .  i 

See  ail  the  efeKt  «wJ  catttt0&t«  upon  Ch«ttlft  |  Mtttto^U^yhtrfherthipt 
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court  of  the  United  States  for  Kentucky,  against  the  Keo* 
tacky  house.  After  hearing  the  bill  and  answer,  the  circuit 
court  appointed  Chatzel  to  collect  the  funds,  and  pay  them 
avtray,  in  conformity  to  an  account  to  be  stated  by  commission  i* 
ers  appointed  for  tliat  purpose.  Before  these  funds  were  all 
collected,  John  and  Curtis  Boltcny  who  are  creditors  of  the 
firm  in  New-York,  attached  funds  belonging  to  the  Kentucky 
firm,  in  the  hands  o(  Robertson  in  Charleston,  who  paid  the 
8ame  into  court.  The  question  was  involved  in  some  diffi- 
culty. It  did  not  and  could  not  appear  to  what  portion  of 
this  fund  the  New  York  firm  was  entitled,  before  the  accounts 
of  the  Kentucky  firm  were  stated,  and  only  so  much  as  they 
might  be  entitled  to,  was  subject  to  the  attachment  of  the 
Boltons.  It  had  been  decided  that  these  funds  were  liable  to 
tliis  attachment,  but  not  to  what  amount  the  Boltons  were 
entitled.  (See  the  case  in  2  M^  Cord's  Rep.  41S.)  The  credit* 
ors  of  the  Kentucky  firm,  had  a  prior  claim  to  the  creditor* 
ot  any  individual  of  that  firm;  to  order,  therefore,  the  whole 
of  these  funds  to  be  paid  to  the  Boltons,  was  to  postpone  the 
creditors  of  the  firm,  to  the  creditors  of  an  individual  of  that 
firm.  I,  therefore,  refused  the  application  on  the  part  of  th^ 
JSoltonsy  for  the  whole  amount;  but  as  it  appeared  to  be 
admitted  that  the  New  York  firm  would  in  all  prpbability  be 
^titled  to  a  moiety,  of  these  funds  and  they,  must  continue 
unproductive  as  long  as  they  remained  in  court,  and  would 
be  as  safe  in  the  hands  of  the  Boltons,  provided  ample  secu- 
rity were  taken  for  their  forthcoming,  should  it  hereafter  ap« 
pear,  on  the  settlement  of  the  concerns  of  the  Kentucky  firm, 
that  so  much  would  not  be  due  to  the  New  York  firm,  I  gave 
the  order  complained  of;  an  order,  as  I  supposed,  at  the  heai^ 
ing  of  this  case,  suggested  and  desired  by  the  counsel  for  the 
Boltons,  with  which,  if  they  did  not  approve,  they  were  not 
bound  to  comply,  and  with  which  if  they  did  comply  would 
seem  to  imply  consent." 

A  motion  was  made  to  set  aside  the  decision  of  his 
honor,  and  the  brief  states,  that:  <<  J.  &;  C.  Bolton  in  pursa<> 
ance  of  the  decision  of  this  court  in  their  favor,  in  Ma^term, 
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1823,  applied  in  the  January  term,  1823,  to'  have  the 
a:ioney,  which  had  been  paid  into  court  by  the  guaratshee, 
paid  over  to  them.  The  presiding  judge  refused  it,  and 
gave  the  counsel  of  J.  P.  Chatzel  8^  Co.  until  the  next  term. 
]n  the  October  term  following,  the  same  motion  was  made, 
but  further  time  w  as  given.  On  the  24th  February  1 824,  a 
motion  to  the  same  effect  was  again  made,  whereupon  it 
was  again  refused,  and  time  granted,  until  the  May  term, 
following;  when  the  application  was  renewed  before  his 
Hon.  Judge  Huger,  who  refused  the  motion,  but  gave 
leave  to  J.  &  O.  Bolton,  to  euter  an  order  to  take  out  one 
half  of  the  amount  on  giving  security.  , ,  . . 

From  this  order  an  appeal  is  now^made  upon  the  follow* 
lng^l>unds:   '  ..  ^ 

1st.  Because  the  order  shpuld  have  embraced  the  whole 
fund  in  court,  arid /could  not  upon  any  known  principles  of 
law,  have  been  limited  to  a  moiety  of  the  sum  attached* 

2d.  Because  the  act  does  not  justify  the  demand  of 
security,  inasmuch  as  the  three  requisites  prescribed  by  tlie 
3d  clause  of  the  attachment  act,  (P.  L.  188,  and  1  Brev. 
35,  83,)  where  die  attaching  creditor  receives  the  property 
attached  on  giving  security,  had  been  fully  satisfied.  1  he 
three  particulars  of  the  condition  of  the  recognizance  are: 

1st.  That  the  attaching  creditor  should  prosecute  his 
suit  with  effect.  This,  I.  b  C.  Bolton  had  done;  for  the}  had 
established  dieir  debt,  and  entered  a  judgment  on  17th  June 
1820. 

2d.  That  the  property  attached  should  be  forthcoming, 
if  the  absent  debtor  should  appear  Within  a  year  and  a  day, 
and  discharge  himself  4)f  the  plaintiff's  demand.  This  Alex- 
ander Cranston  &;  Co.  the  absent  debtors  had  not  done. 

3d.  That  if  the  absent  debtor  should  not  so  appear,  the 
balance  of  property  so  attached  and  delivered  on  security,* 
should  be  delivered  over  to  the  clerk  of  the  court,  after  payment 
of  such  sum^  as  should  be  awarded  to  them  by  the  judgment 
of    the   court.       Now,    the  whole  fund    attached,  (vis. 
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44,890  17,)  iMrless  tkaii  Itbe  mrndoalL  c£ tke  jadgmtskt,  (vit: 
f  6,108  9S.) 

It  is  tl^eforei  iDfi^^d,  that  tlie  plaktiffs  •affatubt  ta 
be  fcqaired  to  f^ive  ^ny  securrtyy  Mvbg  in  «  case  fKrfBpt\y 
astnAofgoQM  to  lb«t  oootemplnted  m  4ic  3d  de^iim  toniplkd 
witfi  fidi  the  re^«&i&ii&  oftiie  1«^^ 

nSf^ei,  9d  •ffirrnei  1826.  - 
Crimkej  for  ti>e  inoti<»i«--*tt  has  be^  decided  *tiiat' this 
|)itoperty  is  liajorle  to  attachment;  iknd  it  is  net  aipcted  by jhe 
firoGeedifagstiiKeotiKfky..(lJbftn.  Cm.M^.QJotm.JlBp.^koJ^ 
If  the  other  party  clams,  they  nmat  shew  that  they  haTeased 
due  diligence.  Attachment  is  a  sqbsfitirte  far  biSf .  V^bt 
j^dgoieatis  alvieady  laken,  atid  has  the  efficac]^  of  any  other 
judgment.  (3  Bos.  and  Pul.  288.  2  John.  Ch.  On.  648.) 
No  teas4>n  for  giving  parties  titee.    Th^y  are  is  default. 

Peugru,  Jiitori^ejf  Chnercij  coiitra.*-^,y  the  decree  ift 
Kentdcky,  appointifiig  Cbatwl  f eeetvet-,  att  dther  ^ecaotis  are 
'tajoinedfifom  Irecetvin^.  HatftiKa  is  put  in  the  plate  ofCbat- 
ftdl.  On  the  iMibject  of  dels^  referred  to  former  ca^e,  ia 
3  .^^CorcPf  Jtep.  478.  Ihe  decision  there  is,  tbfit  the 
tights  of  one  partner  may  be  oH^cbed  su1^ect^6<be'rigists 
of  others.  It  is  dteided  thsit  the  eo^yti^  tmgi:  be  aold.  Can 
executtoii  oredttor  agalpst  one  joint  dvi^per,  lalfie  ipr^i^ 
fy  from  die.'passesslen  of  the  olbe&rf  (*H>  Ja/tiM.  10.9  no/e.) 
Reiuk  teed>s  to  be  thbt  the  iiti!res%  df  a  joint  owHer  fl^agr  bo 
sold,  wfasttever  it  may  dmoKinl  lo^  al^  saettkioeol^  ()f  cotioero. 
No  mode  in  which  one  joint  owner  can  divest  the  po^seSflkn 
of  the  other.  I^^e$ti<te  should  not  be  ckaaged  uk^til  the 
rtgbt  be  detf rmined.  \{H  Join.  ^(^.  SmifhU  <ki$e*)  'AH«l^h^ 
ment  discharged  asbtiu^  ODjoint^pvdjpi^rly.  <1  CoUmM  8674) 
Partnershlp'gocfds  tiot  allowed  to  be'taliefe  out  of tb^po^^a^ 
lion  o(  the  other  pitrtners  lar  the  d^bt  df  «^Tie.  ^ie  Bale 
amooBts  tonotUng  but  no  assignment  of  th^paclniimii^H^st 
and  the  purchaser  com4»  into  his  sboes. 

43rimke,  in  reply .^-^ited  (2  Bacdn  tl6^  mw  ed.)  vlHnoilB 
amhor^tks  to  shew  tbut  the  «herfff  seiaea  the  whole  of  ;)oim 
property,  and  delivers  the  whole,  which  constitutes  vendee 
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Joint  ^csMt.  TUs  iobaey  ii  lo  Um  fibtt  of  tbt'pro|>9njR. 
h^kfotmlf  lIiiDt  case  In  2  Ball.  Onu.  T^f^m  vs.  CiKjMn, 
-dKwb  Yttaehtai^  Creditor  mi^  iisre  rlgbci^  pamsDoai*  to 
thole  Hif  the  aasignoo  ^  ptvtjr. 

<];oiicooK^  -J^^o  diadBsstflgr  the  A»t  igrododnaf  «l9cc« 
tlionto  Ihft  Ikcisiiitt  of  tbe  t^tesiaky  yaigo  bdow^dapl  liilMft 
cobdmI  hiveptegctfted  m  qaestioB  of  Morfiwiij^  dittciihrf. 
It  is  ccmtendtd  ^faat  wUen  an  fetttaiobai^iit  aft  levied  on  the 
fvopeity  of  Ihe  capoiitner  or  jrikit  ornvr,  the  whole  of  the 
propBrtg^  magr  *be  itaken  itno  qposBmion  and  '  iaoidi  and  ti» 
ivfacde  of  cBune  (delivered  to  cbe  |Mrei«Mer;ithas  tdnMting  tlie 
copartner  or  joint  ^wlidk:,  tsUo  iMjrte-in  the  fioianopn,  itf 
rafdnpasseMOQ,  jsgabiitiliis  tiriUiaMd  lin  opfM^oa  tto  Idi 
interest.  hxA  it  b  poaduded  iiioin  thb  docavinet  ^4iat  Uhl^ 
touTCui  die  csM  iiefepeiis,  is  bootid  by  a&atogrf  toiwder'ite 
frfaole  of  ihe  ttioney  to  lie  delivered  tto  *  the  t^ntiA  in '  tli^ 
aetioii)  aad  te  tbom  aoooant  lo  Ae  hfl«ie!ai  Keattoefcy ifiif' 
their  shaM  of  it.  'It  is  tewdtrfr  nM  nefc^eary  to  Jipnatigaiie 
this  tabfBci, ib  orderlia  deride  this>dasO;for ^iqipoiins^Aa 
pbittitoff's  ooonn^l  «obe»ifigbi,  itdoesiio(ibU0trflaiiib»ic(aiirt 
ihooU  order  ^tfae  wiioie  of  ^ifaili  teonef  )to4Be>)>ald  ao  Mi 
eiiMiiK,  He  ground  <»f  taeuenity  auiy>clum8e  ihedaiv: At 
^Hveaciog'Otie  of  4iifc;|MttBes9lon'mdaT  'ihie  incmBiiancta  :of 
this  ease,  tuid  mto  for  selliMg  Jils  :i>vepait)r«  leea  ijiiiii  te 
fttQ  ini}ae;biitffbepiit:ia>iediie«itt  nuaiaE,>it9s^«it]aoay)tti 
discover  any  reason  which  would  authorize  the  court  to  pay 
over  to  the  creditor  of  bis  copartper^  -that  portion  of  the  pro* 
ceeds  which  belonged  to  him.  The  law  will  not  interfere 
with  the  rights  of  thij4perfOQj^&rtbei:  than  is  indispensably 
necessary  to  the  administration  of  justice.  It  may  say  to  himi 
wbola  tffwteA  of Wi^poaaasnoiiy^H' Ae^pvipctee^f  Mii^ 
a  payMeist  (of  4it8  dojpttftMf^  tlebts,  \g^M  imW^by'yoerown 
act|  subjected  yotlr^etfto'this  ihcbtivenietic'e  or  loss.  3ut  X 
cao  find  no  satis&ptory  reason  wby-be  should  be  sent  lo.the 
owditar  of  btseopaftBer^ei^bis  sbataof  the  pmcaedMif  ^the 
property.  His  property  beiti^tdlifen'fhs^  him  by "tfte-l^^he 
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may  say  with  great  force,  to  the  law  I  look  for  itsvala^.  If  t 
have  subjected  myftdlf  to  a  partial  loss  and  some  incon- 
venience, it  doesnot,  tbereforei  follow  that  I  am  to  be  subjected 
to  still  greater  inconvenience,  and  perhaps  to  a  total  loss. 
There  can  be  no  doubt  that  the  pendency  of  a  suit  in 
another  state,  is  no  reason  of  itself  for  the  delay  of  acause  in 
this;  but  when  it  is  obvious  to  the  court  that  their  decision 
will  affect  rights  to  be  ascertained  by  the  determination  of 
such  suiti  and  where  such  rights  are  involved  in  the  cause 
bere,  they  wiU  grant  a  reasonable  time  to  the  parties  interest* 
ed  to  obtain  such  determination.  Much  time  has  already 
been  given  to.  the  house  of  Chatsel  U  Co.  but  they  again 
present  a  strong  claim  to  .further  indulgence,  and  the  court 
can  only  grant  it  pn  conditions.  The  plaintiffs  on  their  part 
have  substantiated  their  debt,  which  exceeds  the  whole  amount 
oi  the  fund  attached;  they  have  complied  with  the  requisi* 
tions  of  the  attachment  act^  and  consequently  are  entitled  to* 
the  money.  Wfailei  therefore,  the  court  b  disposed  to  grant 
ftirther  indulgence  to  the  house  in  Kentucky,  they  cannot  be 
nnmindfttl  oT  the  strong  claim  of  the  plaintiffs;  but  as  they 
are  unable  to  make  a  final  determination  on  the  respective 
elaims  of  the  parties  in-  interest,  they  conceive  diey  cannot 
make  a  more  just  and  reasonable  order,  than  that  which  was 
made  by  tbe  presiding  judge  below.  They  ^  therefore,  dbmisa 
the  motion  ai^d  confirm  the  order  made  by  tbe  circuit  judge* 


Rahilton  vs.  Rcsdt. 


A  landlord  can  not  dMCrain  upon  any  othar  property  than  pirmnal  chaiteU* 

Bot  ha  can  not  diitrain  Qpo»pcrjo««l  cMttd  after  they  are  io  the  enstody 
of  the  law;  vis:  at  after  being  levied  on  under  a//«. 

Ay  (he  statute  of  Anoe,  no  gooii  or  ehatieh  taken  on  any  lands  leased 
for  life,  years,  lie.  shall  be  taken  in  execution,  unless  the  party,  at  whoso' 

'  eitH  the  execution  is  sued,  before  remoyal  of  goodsi  pay  to  the  landlord 
the  afrean  of  rent,  if  not  eseeeding;  one  year's  rent. 
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Hat  the  same  right  of  the  landlord  does  not  exist  as  to  ehsttelt  rtal;  \vi  tihaU 

ties  real  may  be  sold  exclusiTely  for  the  satisfaction  of  the  execution. 
Hie  landlord  most  give  the  sheriff  notice  of  tils  claim  for  rent-  (a.) 

This  was  a  rule  iipoa  the  city  sheriff  of  Charlestoisy 
tried  before  the  Recorder  of  the  city  courtj  who  made  the 
.following  report: 

<<The  actor  had  leased  to  tfat  defendaut,  Tbo!s  Reedy, 
a  lot  ofJaad  4n  Charlestop  for  a  term  of  years,  for  a  <:ertaia 
rent pay^ible annually.. ^  Subseqoenlly  to  the  execution. of 
this  lease,  the  plaintiff,  James  Hamilton  under  a  juilffmentt 
obtained  by  him  against  the  defendant,  sued  out  a  writ  of 
JkrifacicUf  under  which  the  lease-boJd  estate  par-chased  by 
Reedy  from  the  actor  was  sold  by  the  sheriff  and  ^purchased 
by  the  actor.  At  the  time  of  this.salQ,  more  than  a  year's 
rent  was  due  by  the  defradant,  of  which  the  actor  gave  reg* 
ular  notice  to  the  sheriff,  sad  demanded  from  him  the  amount 
of  a  year's  'rent,  pursuant  to  the  statute  of  Anne.  The  exe* 
cution  creditor  resisting  ibis  claim,  the  sheriff  refused  to  cook 
ply  with  it;  upon  which  the  actor  took  out  this  rule  to  com* 
pel  the  sheriffto  allow  him.tbe  rent  he  demanded.  The  espe* 
cution  creditor  contended  that  a  landlord  was  only  entitled 
to  require  from  the  sheriff  a  year's  rent  when  personal  pro- 
perty  had  been  levied  upon  and  sold  under  9i  fieri  facioi^  and 
that  as  in  this  case  the  prQperty  sold  was  a  chattel  real,  the 
proceeds  must  be  pud  over  to  the  creditor,  without  any  de<- 
ductien  for  the  rent  in  arrear.  The  counsel  for  the  actoi^ 
(who  was  the. landlord)  insisted  that  the  sheriff  was  boundf 
both  by  the  4:qmmon  law,  and  under  the  statute  of  Anne,  te  ' 
pay  to. him  a  year's  >rent;  although  the  property  sold  was  n 
chattel  real;  and  he  cited  a  number  of  cases  to  support  this 
position.    In  giving  my  decision  in  this  case,  I  stated  tb^t 

(a.)  I  presame  nothii^o^  more  is  meant  by  the  court,  than  that  the  liierUr 
must  know  that  there  is  rent  dae  to  the  landlord;  as  in  ^fndrtwi  vi.  Dix^n^ 
(B  Barn.  ^  Jildr  S45  J  the  court  held»  that  ^Trfaere  a  sheriff  with  ffic  knowl'» 
al^$\hai  there  is  vent  due  to  the  landlord, proceeds  to  sell  the  tenant 'sgoodb 
by  virtue  of  a  writ  of fi.  fa,  without  retaining  a  year's  rent,  be  will  be  liable 
for  it,/ilthough  no  ipteific  wtice  luu  bun  given  U  him  bg  tkt  lanilfird,** 
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the  non-perforipaoc^  qT  stay  pf  tho^e  feudal  servircesy  wbick 
were  reserved,  among  which  real  was  included,  pccasiotied 
Mnbtcjfate  fofTeitfriv  efthe  ftvd  RHd  a  f^v^rsidn  of  il  lo  the 
lord.  Tlie  rigorof ihi^  k«r  was  afterwards  MiiSgaied.  and 
the  lord  was  restrained  to  an  entrance  upon  the  land  and  tek- 
kkg  h  b  to  h»  poi9M6!ildtt,  uMil  k«  ebcaihitd  ^alisfiteiSoH.  But 
Aiif  pHi^Ae^  idl«^  some  time,  was  t6aftg«d>  a^  in  ita  ^t<ead 
wiis  Mitfslkated  a  right  to  aetet  th^  cactle  awt  odier  movea^ 
UeB  fitttid  fipaii  the  land,  and  to  detaki  thsm  a«  a  pledge, 
Mtkiii  Ch6  re«C  WM  difieharged.  The  ^tarciae  of  Ihia  rigfat 
}mng  fettfld  tt>  be  ef>pfieasive  iMd  itajarioos  co  vtnuiBy  tMkriooa 
matoti^d  w6r«  pii6i$ed  apon  the  aiib|«ci,  oatil  at  la»glh'  tha 
few  of  dUtre^s  baeame  swii  as  it  k  at  the  presaat  day.  A 
diMeBSWfei»dc;iaia#tobe«'tlie«alt^apav«)i«il  diaiael  mv 
^  the  pttsesskm  of  tbo  wfoiig  do«r  jmo  «iie  custody  of  ifca 
pifty  kijured)  «a  procure  »  sati6fiK:fk>a  At.  tfec  wMftgcom* 
mlmiJ^  fS  SfMblMM*!  0mm,  6.)  Tte  saioia  ambor  w 
page  T.  says,  <>all  chaHeb  parsonai  «ire  liatda^  btdbarata- 
adi  «aleas  paartkttlarfy  protected  ot  «&oapttd/'  h  tbas  ap^ 
|«ai»  1>y  the  ancieoft  law,  dhat  where  rent  was  not  paid^  tbt 
laftd  reverie  to  the  lerd;  Am  afterwards)  wbaa  ratit  isfs  due^ 
ihelaiid^aa  MA  by  tbe  lordostil  Ms  demand  was  satisifiadi 
t^t  to  this  fiijbt  aneceeded  tfae  fiawer  of  let yiag  apaa  pc«v 
iOBal  chattels  to  be  held  by  die  laid  aa  a  pltd^  uudi  his 
fial  was  paid,  and  that,  at  a  later  period^  cha  doeoiaa  of  difr- 
^ttn  wan  tntrodaeedas  it  now  prevails*  Dttrteg  these  va« 
iioas  practices  end  usages  f before  the  staMrte,  whkbi  shall 
fMsentty  refer  toj  no  provt$|o&  e»sted  respeoling  the  io'* 
teriering  jdMxtks  of  a  landlord  and  a  creditor  of  Ite  tsnartt) 
who,  under  anexeeiltioDj  tatght  have  levied  upon  the  propers. 
lyo(fhis<  debtor.  It  was  aa  ancient  rale  of  the  cocfinion 
law,  which  siUl  reoHutis  uwaapaacbed,  tfaoA  g»oi>s  In  tfae  casr 
tody  of  the  law  cannot  be  distrained.  If,  therefore,  the  sfaer* 
iff,  under  ^Jn&ri  facias ^  levied  upon  the  goods*  of  a'  debtor^ 
being,  when  levied  apon,  in  tbe  custody  of  the  Uw,  they  are 
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^  V^mpt  trom  distress  by  a  landlord.  But  althb'  die  landlord 
cannot  take  such  goods  into  his  hands,  as  a  distress,  yet  a 
provision  contained  in  the  statute  8  AnnCj  c.  14.  ("of  force  in 
this  state^  has  given  to  him,  to  a  certain  extent,  a  lien  on  his 
'  tenant's  goods,  when  taken  in  execution.  That  statute  enacts 
that  no  goods  or  chattels  taken  on  any  lands,  leased  lor  life, 
years,  &c.  shall  be  taken  in  execution,  unless  the  party  at 
whose  suit,  execution  is  sued,  before  removal  of  the  goods, 
pay  to  the  landlord  the  arrears  of  rent,  if  not  exceeding  one 
year's  rent.     So  far  as  this  statute  extends,  the  landlord  h 

•  relieved:  In  ail  other  respects,  his  right  and  those  of  the 
execution  creditor,  remain  as  they  existed  before  tfae  statute* 
In  tfae  exposition  of  this  statnte^it  has  been  determined,  that 
the  landlord,  to  avail  himself  ef  its  provisions,  must  ^e  no* 
tice  to  tfae  sheriff  of  his  claim  for  rent.  From  this  view  of 
the  law  of  replevin,  the  following  conclusions,  seem  to  roe 
to  result: 

That  the  landlord  cannot  distrain  upon  any  odier 

*  species  of  property  than  personal  chattels; 

That  he  cannot  distrain  upon  personal  chattels  ftftcf 

they  are  in  the  custody  of  the  law; 

That  where  pers«nal  chattels  upon  the  premises  ate  told 

under  nfi.f(u  the  landlord,  upon  giving  notice  to  the  sheriff,  is 

enfitled  to  receive  from  Urn  one  year's  Tent,  if  so  much  be 

t  due  at  the  time  of  the  sale;  and. 

That  after  a  sale  of  a  chattd  rtal  by  the  sheriff,  no  such 

right  is  given  to  the  landlord,  but  the  whole  of  the  proceeds 

must  be  paid  to  the  execution  creditor. 

•     For  these  reasons,  I  dismissed  the  rule,  and  ordered 

Ibe  whole  proceeds  of  tfae  sale  to  be  paid  to  the  plantiff."   • 

'         From  this  decision,  the  actor  appealed,  on  the  ground, 

tjiat  the  sh^iff  was  bound,  under  the  statute  of  Anne  and  the 

.eoinmon  Ikw,  to  pay  a  year's  rent  from  the  proceeds  of  the 

sale  of  the  lease,  though  it  be -a  chattel  real. 

Argued  iUhMatchy  1826. 

Oadsden^  for  the  motion—Contended  that  the  term 

5 


CHARLESTON,  1825, 

ivas  pledged  for  the  rent.  (3  Bacon,  Ah.  342.  TU  Dutrem.} 
.The  proceeding  by  distrei^s  is  td&en  from  the  civil  law,  and  is 
a  substitute  far  forfeiture^    The  lands  leased  are  hypothecat- 
ed to  the  landlord  for  the  payment  of  rent:  so  the  whole 
profits  of  tbe  land,  which  most  include  this  term     Formerly 
the  nonpayment  of  the  rent  was  a  forfeiture  of  the  lease, 
but  distress  was  substituted  for  this  forfeitulre.  {CfUberi  on 
Distress f  3.)    Distress  is  the  taking  of  chattels;  which  com. 
prebends  all  chattels.  (Woods  Insi.  199.  Finch,  135.)  Cote, 
(upon  Lit.  46.  47.  a.)  defines  a  distress  to  be  of  a  thing 
whereof  a  valuable  property  is  in  somebody;  wUch  will  com- 
prcdieod  a  lease.    The  old  forms  of  distress  conformed  ta 
that  ofnJL  fa.     Afi.fa.iQdiy  takeaterm,  and whynotadte- 
Iressf  Besides,  possessioncan  be  taken  by  the  sherifiTof  a  term. 
(8  Bast,  464.  JVby,  43.)  .  A  lease  may  be  sold  underat^en- 
^ft^tons  exponas.  (Dyer.  368.  a,)    Besides,  the  statute  of 
Anne  is  susceptible  of  this  construction:    For  whatever  is 
within  .the  iolention  of  a  statute,  is  as  much  within  the  statute 
as  if  it  were  expressly  included.  (Plowd.  366.  10  Sep.  10«^ 
3%e  swute  of  Anne  must  be  construed  liberally  to  give  a 
specific  lien.  (2  Wilson,  71.)    He  cited  also,  2  Basim,  74« 
7^1.  Covenant.  2  Binneji,  146.2  Tidd,  849.  2  Biatfk.  Com. 
4}$^7.  Chlffert  on  Bents,  86« 

Datoson,  confrar-rAt  common  law  tbe  lien  does  QOt  at^ 
tach  till  rent  is  due.  The  Uan  is  not  taken  as  a  satisfiiciiov, 
|>ut  as  a  security.  It  i^  in  the  nature  x>f  a  pledge,  which  is 
only  in  reference  tp  chattels^  (%  Bacon,  Ah.  349.)  Befope 
the  statute  the  landlord  lo^t  his  lien  if  execution  issued* 
To  remedy  this  the  statute  uras  passed.  There  is  no  lien 
upon  a  lease,  like  that  of  a  vendor's,  where  the  purchase  mon^ 
is  unpaid.  The  statute  included  no  other  proper^  thaa 
such  as  was  djstrainable  at  common  law.  It  was  only  tp 
make  th^  lien  avaikible.  (2  Bacon,  344.)  The  sttitnte  at 
Pkil.  and  Mary  and  others,  against  removing  goods,  regard 
thmgs  distrainable  as  being  only  moveables.  Besides  the 
writ  of  replevin,  which  is  to  take  goods  put  of  the  bands 


term:  4& 

c(Aild  not  apt>l3r  to  a  term*  f  Boeon,  DuL  35313.  j    If  the: 
term  might  be  distrainedy  so  might  fixtures.  (tac\.  343.  2 
jr 'Cor<2  330:  423.)    Besides  the  statate  is  too  ptain  fbr 
cimsCraction.  (1  CowURep.  Tread.  eclt^0}»»  M9t-30  and'3l.« 
2Brevafd  Dig.  1 85,  Utlty  Bent. 

Crrimkej  on  the  same  side-^-The  right  of  distress  is  di£* 
ferefit  from  hypothecaliori.  It  is  of  feudal  origin;  Fieri 
faeiJM  has  been  eonfounded  with  levari  facial  The  land- 
lord never  had  a  right  to  take  a  growing  crop  till  the  statute 
passed.  The  sheriff  can  not  turn  the  lessee  out  ol  possession. 
Vendee  must  bring  ejectment.  (  3  Bae.  714.  tit.  Execution.) 

Per  Ctinoiii.— The  opinion  of  this  court,  concurs  with 
that  delivered  by  the  Recorder.  The  motion  is  therefore 
rtfosed. 


DikTiD  PcHBLC,  Assignee  of  the  Sheriffs  vs.  HsNiiir  Cliitoho. 

*  Mm 

Ao  action  cannot  be  sustained  on  a  replevin  bond,  ag;ainsr  the  lecoritiefl, 
unless  a  judgment  (of  ion  prot.  or  otherwise^  has  beM  obtafned^in  tbef  ra^ 
pkvia  suit,  and  a  relorno  hebendo  ordered. 

Tried  before  Mr.  Justice  Richardson. 
This  was  an  action  of  debt  on  a  replevin  bond,  brought 
by  David  Pen^ble,  assignee  of  the  sheriff,  against  Henry  Clif^ 
ford,  the  security.  In  the'  original  replevin  suit,  a  certain 
James  D.  Cogan,  was  tbe  plaintiff.  The  writ  was  issued^ 
bot  no  declaration  was  filed,  nor  subsequent  proceedings 
had  thereon^  The  bond  being  considered  as  forfeited,  this 
action  was  brought  against  Henry  Cliflbrd,  the  security. 
The  defendant  filed  a  special  demurrer,  which  was  argued 
in  May  Term,  1824.  This  demurrer  contained,  amongst 
other  exceptions,  the  ground  that  an  action  coold'  not  be 
brought  on  the  replevin  bond,  against  the  securities,  unless 
a  Judgment  had  been  obtained  in  the  replevin  suit  and  a  re'^ 
torno  habendo  awarded.  The  .demurrer  was  supported.  A 
notiee  was  then  served  on  the  presiding  jiidge,.  that  a  motioa 
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wouldbe  nade,  otthesext  eonrt  ef  appeak,  to  reverse  this  6e 
cisioQ,  on  the  groond,  that  the  presiding  >udge  erred  in  de« 
cidingythat  preterm  habendo  should  have  been  ordered  and 
a  Jodgnmt  of  nonpros*  entered  up,  before  an  action  could  be 
brought  on  the  replevin  bond  against  the  secwrities^  and  the 
case  was  submitted,  without  argument* 

NoTT,  J» — ^This  case  is  settled  by  the  case  of  Thomas 
Dttggan  vs.  AUxander  England.  {Harper* i  ReporUy  317.} 
The  motion  k»  ther^ore,  refused* 


JftBN  4r6.  DbBow aib.  Sam'l.  M'Claut  b  Wm,  Afpleqatx;.  . 

Ib«  stfttate,  of  Ceorge  a,  wbich  re<|aires  two  seoaritio  to  a  repleTio  bond,  b 

8ot  of  iorco  b  tbit  8Ut»» 
If  the  law  did  require  two  securities,  it  woald  be  tool^teaiterjadgmest  ID^ 

take  advantige  of  such  omisiioD. 

This  was  amotion  foranrtfst  of  judgment^  before  Judge 
Waties,  whodismissed  the  motion;  on  the  ground^ 

That  the  objections  made  to  the  replevin  bond  came  to0 
late  after  judgment  obtained*. 

An  af^licaUon  was  now  made  for  a  new  trial  on  the 
gKNHids: 

That  thebondp  on  which  this,  action  was  founded,  had 
but  one  security  upon  it,  whereas  ^  law  requires  twosecur^ 
ities  on  bonds  of  this  naturci  yiz,  on  replevm  bonds« 

NoTTi  J.^— This  court  concur  in  opinion  with  thepresi^ 
ding  judged    It  may  further  be  observed,  that  the  statute  of 
George  the  secpnd,^  which  requires  two  securities  to  a  replev- 
in bond,  is  not  of  force  in  this  state.  (a») 

Sargent^  for  the  motion. 

Bwxu  contra. 

'  (a.)  See  City  Couneil  vs.  Mm;  1  M'Cari'M  n^,  299,  wl^ere  an  iati^ 
mationwa8made,tbatthe2(?eo.2.c.  19,  was  of  force  lo  pracUee,  which  bjr 
tUlscaseiiihcideilBottobe.  B. 
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^iBSOH.  FaIuConsr  ti  Co.  vt-  Wk.  Stsclc  ■ 

• 

Wlierc  a  petitioner  for  the  benefit  of  the  priMnboondt  act»was  feon  victedbefote 
%  jory  offravdf  but  a  noi^  trial  was  granted  to  him  by  tho  cod ^nt  of  hit  saing; 
tveditor^ihecourthf ld,h€  wainot deprived, by socbGOoviction,«f the b«n«fit  * 
of  the  act,  uoiler  a  ca.  ia.  by  another  creditor;  as  the  new  trial  aanalled 
the  verdict  of  fraud,  though  it  was  obtained  by  consent)  and  not  upon  ar- 
gament;  and  the  parties  stand  as  before  the  tria). 

Kthe  appeal  comt  is  deceived  when  th^y  award  a  new  trial,  it  is  not  for  the 

ooact  below  to  reverie  their  ord^r;  bat  for  that  tribunal,  if  they  think  proper. 

« 

Tried  before  the  Recorder,  Judge  Drayton.  This  was 
a  rule  to  shew  cause  why  a  debtor  should  not  be  remanded 
to  gaol;  and  the  case  was  as  follows: 

•  In  July,  1823,  William  Steele  applied  for  the  benefit  of  ' 
the  prison  bounds  act.  His  motion  was  opposed  by  certain 
judgment  creditors  upon  the  ground  of  fraud.  They  filed 
their  suggestion,  upon  which,  in  the  same  month,  the  ques- 
tion  of  fraud  was  submitted  to  a  jury;  by  whom  the  debtor 
was  found  guilty  of  the  fraudulent  act  contained  in  the  5th 
specification  of  the  suggestion. 

From  this  verdict  the  debtor  appealed. 
.    On  the  4th  October,  1823,  a  motion*  was  made  befora 
the  recorder  for  his  discharge;  wheq  it  appearing  that  he 
^had  satisfied  the  creditors  who  had  fil^d  the  suggestion,  and  ' 
that  they  consented  to  his  being  liberated,  he  ordered  him  t6 
be  discharged.    In  January,  1824,  a  new  trial  was  granted 
by  the  constitutional  court;  the  entry  upon  the  docket  beiog 
*»new  trial  by  consent." 

In  June,  1824,  the  debtor  was  arrested  under,  a  ca.  fo* 
at  the  suit  of  Gibson,  Falconer  ta  Co.  when  he  again  peti* 
tioned  for  the  benefit  of  the  prison  boimds  act* 

On  die  1 1th  June,  1824,  he  was  brought  before  the  re* 
corder,  when  bis  counsel  moved  for  his  discharge.  The  mo- 
tiion  was  ppposed  upon  the  ground  of  his  having  been  con*, 
victed  of  fraud  in  the  case  above  referred  to.  The  petitioa* 
er^s  counsel  produced  a  certificate,  from  the  clerk  of  the  coa- 
stitutional  court,  setting  forth  that  a  n^w  trial  had  been  granted 
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by  that  twrt.  h  wM  ejected  by  the  «ctov9,  Aal  aU 
though  a  new  trial  had  been  granted^  yet  the  petitioner  bad 
never  availed  bioi^elf  of  stf.  and  that  the  nnere  granting  of  a 
new  trial,  without  specifying  any  reasons,  was  net  sufficient 
to  entidie  him  Uf  the  benefit  of  the  act  urbieb  be  prayed  for. 
The  petithmer's  counsel  then  stated  that  diie  new  trial  had 
been  granted,,  lavcanse  there  bad  been  a  deficiency  of  testi* 
mony  toconvict  the  petitioner  of  firand,  in  the  issue  uiiieb 
had  been  tried  before  the  city  courL  Thia  su  tement  Was.  ad- 
netted  by  the  counsel  for  the  actors  to  be  correct. 

Under  these  circumstances,  his  honor,  the  Recorder, 
ordered  the  petitioner  to  be  dischai^ed^  npon  his  making 
the  usual  assignment. 

On  the' 16th  July,  1824,  a  rule  was  taken  out  by  the* 
actors  against  the  petitioner,  to  shew  cause,  cms  the  19th  of 
the  same  month,,  why  the  execotion,  under  which  he  had 
been  arrested,  by  the  actors,  and  from  wUch  he  bad  obtain* 
ed  his  discharge,  under  the  prison  bounds  act;  should  not  be 
enforced  against  him,  and  why  be  should  not  be  again  taken 
into  custody  under  ^the  same. 

This  rule  was  taken  out  <H>n  the  gronndi^  that  the  dis« 
charge,  granted  by  his  honor,  the  recorder,  was  finnided  on 
the  representation^  that  the  decision  of  the  constitutional 
court  had  reversed  the  vercSct,  when  in  fact,  it  was  apparent 
from  the  entry  on  the  docket  of  that  court,  that  the  case  waa 
never  argued  there;  and  from  the  circumstance  of  aU  the 
judgments,  included  in  the  snggestion,  having  been  paid 
three  months  anterior  ta  the  meeting  of  the  constitutional 
court,  and  no  report  of  hia  honors  the.  Recorder^  being  found 
among.the  records  of  that  court,,  it  was  eqyial^  obvious  that 
no  appeaLconldliave  been  contemplated.** 

Upon  the  argument,  under  this  rule,  before  the  Reu 
<eorder,  the  counsel  for  the  actors  contended:  1st.  That  tW 
Recorder  ought  to  review  the  decision  he  bad  ginsen;  as  the 
repn^ientation  of  the  counsel  for  the  petitioner,  although  un^ 
intentionally,  had  been  incorrect;  the  new  trial  not  having 
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hwa  gnxMA  %^  'the  comslilotioiial  couffty  fhr  the  reason 
stated  fliy  him*  . 

2od.  That  it  wasmamfustUie  new  trial  hadbeim  gi^ant* 
ed,  by  the  canstitutioaal  -cotttt^  throogb  tbe  fraud  of  the  pe- 
iitioner,  wbo  prevailed  opcm  his  crfiditorsi  after  satil^ng 
tbw  demands,  to  consent  to  « tiew  trkL 

3rd*  Tbut  adoMtlaag  the  new  trial  to  havetie^regolor- 
1y  and  iair|y  gramed^  yet  the  aetors  ttefbeii^  paitiet  in  fhal 
•case,  they  were  not  hound  i^  the  decision;  and,  therefore, 
might  now  avail  themselves  of  the  objection,  that  the  )pefiti<m* 
^etj  having  been  convicted  of  frattd  by  the  verdict  of  a  jury, 
<ouId  not  take  4he  benefit  of  the  prison  bonads^aot. 

The  counsel  for  the  petitsoner  InsUted  -that^the  mUOfts 
had  no  right  to  faring  this  qaestion  before  the  ietfQrdeir,4is 
lie  -had  fidi^ady  dedded  it  on  the  lltbJune,  When  he 
discharged  the  pemioner}  and  that  nnlees  it  cotild  be  ahcwh 
that  there  had  been  fraad,  misrepreseotauon  or  sn^prifle,:thiit 
decision  was  eoDclasive  so  fiar^  relssted  to  this  ceinrt* 

The  Recorder  determined  that  if  the  repreaeittatimi 
asade  to  him,  by  4he  eonnsel  lor  the  petitioner,  hsd  ^been  tin- 
correct,  so  as  to  eiect  the  ments  of  the  case,  he  shonM  eoo- 
aider  htmseU*  at  iibe«1y  to  review  whm  he  had  deeided  nnder 
tuch  erroneous  impression^  but  no  evidence  had-been  pro« 
ducad  toiuvaiidaiethaa  statement  in  any  respect;  thaiv  it  hav- 
ing been  admilted  So  be  correct,  when  the  petitioner  was 
first  brought  up  and  n€fver  havit^  been  shewn  to  be  ineo^ 
rect,  hecoidd  ootbntg^ve  fti}}  ^credit  to  it.  But  had  the  rea* 
eons,  Ibr  which  the  new  iHal  had  been  gvaoted*  never  been 
stated  ta  him,  he  should,  neverthel^s,  baVe  diteharged  the 
pelitiooer*  If^  theiefore,  he  thought  his  fimner  decision  to 
have  been  wrong,  whieh  was  not  his  ^ipinion,  hii  <coQld:n^t 
now  imerfeie  mth  it.  After  having  smd-this,  he  said  it  was 
not  aecetsary  for  him  to  eaaimne  thetitfaer  groonds,  aa  they 
might  all  bave  been  urged  beforebim  in  June  laatf  wheti  tlm 
petitioner  applied  for  his  'discharge.  He  wonhi  nenestlieless 
remark  thait  tbfCK  seemdd  to  bun  to  be  nntenable.    If  thc^ 
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^QStitudonal  court' was  deceived  wh^tkey  awarded  anew 
trial,  it  was  not  for  him  to  reverse  their  order,  but  for  that, 
tribunal  if  they  thought  propbn  The  circumstance,  of  the 
petitioners  not  again  applying  for  a  new  trial  under  the  sug- 
gestion, was  sufficiently  acconikced  for.  '  When  the  constitu- 
tional court  awarded  a  new  trial  they  annulled  the  former 
verdict:  The  parties  w^ere  then  placed  in  the  situation  in 
which  they  were  before  the  verdict  had  been  given.  There 
was,  therefore,  no  conviction  of  fraud  against  the  petitioner. 
He  had  no  longer  any  object  in  Peeking  for  a  new  trial.  The 
creditors  had  been  satisfied.  They  had  consented  to  the  pe- 
titioner's discharge,  by  which  they  precluded  themselves 
from  pursuing  their  suggestion.  As  they  were  no  longer'cred* 
stors,  consequently  there  could  h&ve  been  no  plaintiff  to  the 
issue,  should  an  attempt  have  been  made  again  to  try  the 
question  of  fraud  before  a  jury.  If  the  new  trial  was  regu- 
larly aud  fairly  granted,  tlie  fact,  of  the  actors  not  having 
been  parties  and  therefore  not  being  bound  by  it,  was  imma*  • 
'terial  and  the  argument  fpunded  upon  it  irrelevant;  as  they 
could  not  deprive  the  "petitioner  of  the  benefit  he  sought  for, 
unless  they  either  suggested  and*  proved  firaud,  or  shewed 
that  he  had  been  already  convicted  of  firand.  Now,  they  re- 
lied upon  no  other  objection,  excepting  bis  former  convictioB^ 
and  that  having  been  set  aside  when  a  neW  trial  was  granted, 
there  was  no  conviction  in  existence  when  he  applied  for  the 
benefit  of  the  prison  bounds  act,  in  June  last. 

For  these  reasfons  his  honor  dismissed  the  rule* 
A  motion  w^  now  made,  before  the  app^  court  lo  re 
*%erse  this  decision  on  the  grounds: 

1st.  That  the  discharge,  granted  by  the  recorder,  was 
founded  oA  the  representation,  that  a  new  trial  had  been 
granted  by  the  constitutional  court,  reversing  a  verdict  of 
fraud  against  the  defendant,  when  it  appeared  that  the  ap- 
peal from  said  conviction  was  not  docketed  on  the  docket  of 
that  court,  until  three  months  after  the  debts  embraced  by 
the  convictioil  were  discharged,  and  tlierefore;  it  could  noX 
he  considered  as  a  reversal  of  that  verdict. 
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2ud.  Because  the  new  trial,  ordered  by  the  eonfttitution* 
tf  ccmrt,  would  not  be  sufficient  to  enable  the  debtor  to  avail 
kimselfof  the'  benefit  of  it,  unless  he  had  inade  an  effort  to 
obtain  such  trial. 

3d.  Because  on  the  application,  the  representation  of 
.the  defendants  counsel  operated  as  a  suiprise  oil  plabitifTs; 
and, 

4th.  Because  on  the  facts  set  forth  and  proved  his  honor 
should  have  granted  the  rule. 

Per  Curiam^ — ^lliis  court  is  satisfied  with  the  decision 
of  the  recorder,  for  the  reasons  he  has  assigned. 

Ctibbts  and  Grimktf  for  motion. 

EIKott  and  Dunking  contnu 


GoBDOS  4*  Spbiko  Assignees  vx.  Adm'r.  of  Licphan. 

The  death  of  the  principal,  after  the  return  and  filing^  of  thenon  inventui  on 

the  ek  fo.  Is  nn  discharge  of  the  suritieft  to'  a  bail  bond. 
XIm  time  allowed  the  biu],  afUr  the  retara  of  iMit  invmOuit  to  sarremlar  Us 
•  pri4ici|)al,  u  ex  graUo,  to  avoid  bit  liabilitjr,  which  ia fizod  from  the  fetnni. 

'    Tried  at  Charleston,  before  Mr.  Justice  Waties,  who 

vadc4he  following  report: 

'  **  This  was  an  action  on  a  bail  bond«    The  principal 

died  after  the  return  of  non  est  inventus  on  a  ea.  ta.  but  befo^ 

the  expiration  of  the  term.    The  plea  was,  that  the  bail  had; 

a  right  to  the  wh6le  term,  for  making  ^  surrender;  and  that 

tte  death  of  the  priEdcipal,  within  that  time,  was  a  good 

discharge.    I  was  of  opioioQ  that  the  settled  practice  was 

dlberwise.    The  case  of  Daviti  vs.  Counsel.  (2  J^M  and 

Jt^'Cord^  i^Q)  was  relied  on  b  support  of  the  plea,  but  it 

appeared  to  me  that  the  decision  in  that  case,  was  not  intend* 

ed  to  alter  the  Etiglish  rule  on  the  point*.  It  refers  to  the 

English  cases  as  authorities;  and  all  of  these  agree  that  the 

bail  is  fixed,  dejure;  by  the^  return  and  filing  of  the  ea.  $a» 

And,  although,  after  this,  a  fiirther  time  is  tllowed  die  baO 
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to  bring  in  jthe  principaf;  yet  this  is  only  ex  graiu^  anl 
thev  take  the  risk  of  the  death  of  theprUieipal  (12  Mod.  6QK 
1  Sir  511.  2d  Lard  Haymand  1452.  2  Wifs.  67.  6  T.  j^' 
284.)  In  OU^t  vs.  IMlyj  (4  Johnson^  R.  408,)  C.  J. 
kept,  in  delivering;  the  opinion  of  the  conrt,  says:  «« There 
is  no  case  in  which  the  death  of  the  principal  after  the  retiiro 
and  filing  of  tlie  ca.  $a.  has  been  allowed  as  a  gronnd  of 
relief*  1  he  time  which  is  allowed  the  bail  is  ips  gruiiih  and 
at  their  peril.  I,  therefore,  overmM  the  plea,  and  tbf 
plaintiifs  tooli  a  verdict." 

An  appeal  was  now  made  from  the  foregoing  dcosioii 
and  verdict  upon  the  groiinds. 

That  his  honor  erred  in  deciding^  that  the  term,  to  wbick 
the  CO*  M.  against  the  principal  was  made  returnable,  was 
allowed  to  the  hM'txgtxtfia  and  not  dejurtf  and  that  the  bail 
'tiierefore  was  not  entitled,  in  this  case,  to  hi»  discbarge. 

'     Argutdj  3itl  Mbrehf  18S5« 

Jffoisej  for  the  motion,-— ^ited  Dafritt  vs.  Coutud^  (% 
J^oH  tf  Jib  Cord  136,)  to  shew  that  bail  is  entitled  to  th^ 
whole  term,  after  the  return  of  the  writ»  to  surrender  his 
principal.      The  universality  of  the  role,  that  bail  nmy 
have  eight  days^  after  the  return  of  the  writ»  to  surrender  up 
the  principal,  has  made  it  a  matter  of  rigbti    (2  JoAnt •  B/^% 
IQL)     Bi^il  is  not  fixed  until  eight  days  after  the  return  of 
the  process  against  them.  (2  John$.  Cosei,  403.)    Bail  bavt 
eight  days,  after  the  return  of  process^  ii^a  new  action  brought 
by  ex^tttors  of  plaintifi*.  f  8  Tern.  Rep.  422.)    T^e.  rigb^ 
days  grace  was  originally  ^ gratia^  but  is  now  a  matter  of. 
right.    In  England  the  ca.  m.  must  be  filed  9S  well  aa  re». 
turoed}  here  it  is  not  necessary  to  file  the  co.  i«.  and  bail  ba| - 
the  whole  term.  (1  Bo$.  and  Ptd.  61.  ijoku.  A.&I5.)  DefLth 
0^  the  principal,  after  return  of  the  ca.  sa.  and  before  seLfa* 
against   the   bail»  .  discharges    the    bail.  (Hif^knaro,  on^. 
Bail  6S.)  '  ' 

,Molme9y  f  oiitra|.T-The  extension.of  the  time  is  tmgroiim^ 
and  i|ot  tx  iebifo  ju»txH<B\  and  the  death  pf  the 
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%eing  an  injury  to  the  plaintid*,  pi^ceeding  from  the  laches 
pf  the  bsdl,  should  not  dis<5harge  the  bail.  No  case  of  the 
death  of  die  principal,  after  the  return  of  the  ca.  aa.  operating 
the  discharge  of  the  bail,  (4  Johns,  Rep.  408. 

Chimke,  in  reply. — Where  the  principal  is  iaken  out  of 
the  hand  of  the  bail  by  operation  of  law,  the  bail  is  dis^^ 
charge«t  By  analogy,  where  he  is  taken  out  by  act  of  God, 
he  should  be  discliarged.  By  surrender  in  the  period,  eo} 
gratia^  the  bail  incur  no  forfeiture  but  costs.  Cases  of 
liberality  to  bail,  (1  John,  Rep.  413.  1  Johns.  Cmses  28. 
4  East  189.  18  John.  335.  A  case  where  the  principal  was 
discharged  under  the  insolvent  debtors  act,  alftiefi^  ibe  return  of 
iu.  $a.  is  in  5  Binney  332. 

NoTT,  J.-^The  motion  is  refused.    Thi^  court  concur 
\n  ojHnioti  with  the  Judge  below. 

Grvmkef  JHotse  and  Shandy  for  appellants. 

Holmes  and  Wcring^  contra. 


aeass 


J<Hiii  M.  LeitOR  ads.  Jobh  BiLuna^. 

On  coonUyybf  mMMy  had  and  rtitktd,  «  Aorte  jdM  aad  delitcredy^t.  Plain* 
tUr  proved  Chatdefoodant  fteknowMgad  h»  hftd  received  aDd  sold  a  horse 
of  plainfiffst  bat  the  vakieof  ilie  hone  not  bfting' proved^,  the  epnrt  graaUd 
a  new  trial,  the  jury  having  fonnd  a  verdict  for  $60. 


at  Charleston,  befiire  Mr.  Justice  Rtehatdson. 

This  action  was  brought  on  the  following  account,  via: 

June  13tfa,  1815.    To  amount  ef  Sanders'^  note^  dated  29th 

November,  given  to  you  for  coIIectioB  as  pr.  your  receipt  ot 

this  date,  $  fO 

One  horse  returned  to  yctt  )>y  Senders,  by  'my  f  ^^q 
order,  as  pr.  your  receipt,  and  not  accounted;  for,-  y 

The  declaration  consisted  of  scvewit  cowus.  Two  bun* 
^df  and  twenty  dollars  had  and  received^for  a  horse  .sold 
md  deliveved;  for  neg^ently  keeping  a  horsey  wbeFeby 
plaintiff  became  the  loser  of  its  vtdue,  and  refusing  to  re- 
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ddiver  the  same^  being  requested; .  and  lastly  for  seveotjr 
doUars,  for  money  had»  and  received  on  account  stated. 

Plaintifl  produced  one  witness,  Mr.  Roacb,  who  proved 
that  defendant  had  acknowledged  tliat  he  had  received  and 
sold  a  horse  of  plaintiff's,  but  witness  having  never  seen  the 
horse  was  unable  to  fix  any  value.  There  was  no  proof  of  a 
demand  or  refusal.  The  judge  stated  to  the  jury,  that  from 
the.  evidence,  he  was  at  a  loss  to  see  how  they  could  find  a 
verdict  for  the  plaintiff.  But  if  so  disposed,  they  ought  not 
to  give  more  than  merely  enough  to  cove^  costs.  They 
found  a  verdict  notwithstanding  for  $50  and  costs  of  suit. 

A  motion  was  now  made  for  a  new  t^ial,.  because  a2c9rd* 
ing  to  the  pleadings,  the  verdict  was  contrary  both  to  law 
and  evidence,and  was,  moreover,  nnreasonablt^  and  excessive. 

NoTT,  J.— •This  court  concur  in  opinion  with  the  judge 
who<f)resideri  in  the  <5onrt  beIow„  that  there  was  no  evidence 
to  authorite  the  verdict,  which  the  jury  have  found,  and  4 
qfew  trial  is,  therefore,  graiited. 

J.  B.  TFhUe^  fi»r  appellants.. 

X)cLie9$eUne,  contra^ 


SUlOK  MitBS,  et  al  vs.  Eliza  Smith. 

Tb«  tsMg^UMii  Qiidtr  anassigrnmeat  of  ao  insolrent  debtor,  take  ihepropertyf 
fttlject  Id  all  the  iBoambranccs,  Ueas,  &e.  and  in  the  same  manner,  to 
which  it  was  iobjeet  in  the  bandi  of  the  a8sig;nor. 

The  property  assigned  b  not  to  be  ratably  and  proporttonably  divided 
mmoaf^  suing  ereditorv,  and  all  other  creditors,  who  come  in  for  a  dividend; 
Vot  creditofs  niatntain  their  liens,  in  the  same  order  as  against  the  debtor, 
Wfore  the  asugnoieot. 

I^ried  before  Us  honor  the  Recorder, 

This  was  a  rule  upon  Mr.  King,  to  shew  cause  why  he 
should  not  pay  over  ta  the  Assignees  of  EUsa  Smith,  the 
the  monies  hi  his  possession,  arising  Crom  property  sold  in  tba 
eas^  of  Adger  and  Black,  and  Milliken  and  Primetosei 
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agaiost  Eliza  Smitb,  ia  order  that  these  mooies  be  ifistribuled 
by  the  Assignees  accorditig  to  ]aw. 

On  the  3d  July,  18^3,  Elixa  Smith  fikd  her  petition  for 
the  benefit  of  the  insolvent  debtor's  act,  to  wbichs  at  tlie  same 
time,  her  schedule  was  annexed. 

On  the  9th  October,  1823,  some  of  tlie  creditM^  of 
Elba  Smhh  filed  a  sng^cestion  of  fraud  against  her,  under 
which  she  was  remanded  to  jail^  but  upon  an  appeal  to  the 
constitutional  court,  she  was  by  them  discharged;  after 
whtch,  on  the  .  26th  Jaiwary,  1824,  she  took  the  requisite 
oath. 

Ia  January  term,  1 824,  the  city  sheriff  was  ordered,  upon 
motion,  to  pay  certain  monies  in  his  hands  arisinjg  from.sales 
mnderJLfa's*  against  £.  Smith  ads.  Milliken  and  Primerose, 
and  Adger  and  Black,  et.  al.  to  the  execution  creditors  in  thdi' 
order*  The  sheriff  paid  these  monies  to  Mr.  King  the 
Attorney  of  Adger  and  Black,  and  Milliken  and  Prinierost« 
but  before  paying  them  away,  Mr.  King  received  notice  from 
Mr.  DeSaussure  tOTretain  them,  as  a  motion  respecdng  theif 
^propriation  would  be  made  to  this  court.  Mr.  DeSaussure 
contended,  that  the  money  in  the  hands  of  Mr.  King,  must  be 
delivered  to  the  assignees  .of  f^  Smith,  to  be  by  them  appro- 
priated: 

Isf.  To  the  payment  of  the  pnsoner's  jail  fees,  of  the 
costs  of  suit  under  which  she  swore  out,  and  of  the  costs  for 
obtaining  her  discharge. 

2nd.  To  the  payment  of.  her  debts  in  the  legal  order, 
judgments  of  the  same  date,  bemg  put  upon  the  same  footing* 
Mr.Pqfoon  who  appeared  for  crecBtors,  who  had  not 
obtained  judgments,  but  who  were  willing  to  come  in  and 
take  a  dividend  of  the  insolvent's  effects,  contended  that  the 
assignees  were  bound  to  pay  the  insol\ent's  debts  in  average 
and  prop<Mrtion,  according  to  their  amounts,  without  regard 
to  their  nature,  with  the  exception  of  ipecific  liens  and  thtt 
preferences  pointed  out  in  the';^cf« 


«M^.  Eing  cdnteaded,  » tht  monies  ntiitertlie  extanSani 
of  Adger  and  Black,  and  MiUiken  and  Primerose,  were  madt 
by  the  «h^riff,  and  paid  over  by  him,  before  E.  Snntb  swore 
6at,  that  his  clients  were  entitled  to  retain  them  txcksively; 
the  assignees  having  no  riglit  to  receive  them  under  their 
assignment. 

The  lletebrder  delivered  the  Ibllowing  opmiod. 

It  was  agreed  upon  ankniglhe  parties,  tlmt  the  money 
in  Mr.  King's  hands,  should  be  regarded  as  if  it  were  in  the. 
pos9e8si6n  tif  the  tity  sheriff;  and  it  Is  also  agr^d  that  in 
deciding  the .  motion  which  has  been  made,  1  shall  di>  . 
t^fttiBe  the  order  and  mode  in  wliieh  insolvents  efiects 
Iball  be  distrifavted  by  the  assignees.  All  the  qoestions 
^hich  have  ^n  made,  will  be  disposed  of  by  ascertabHngt 

1st.  The  rights  of  tte  assignees  voder  the  insolvenis. 
lissignitient? . 

2nd.  The  order  and  mode  in  which  the  debts  dne  by 
the  ibsolv^t  ^ife  to  he  paid  by  the  assignees.^ 

1st.  The  qvestion  under  this  bead,  is  whether  the 
assignees  ate  entitled  to  all  the  property  of  the  insolvent,, 
^ich^heotmed  iitthe  time  she  petitioned  for  the  benefit  of 
the  dct  'and'  filed  hdr  ^thednle,  or  whether  they  are  mif 
entitled  to  what  was  in  her  po6sessio»»  at  the  time  when  she 
iniDfe  oot? 

In  the  istdanse  of  the  act,  it  is  enacted,  that  if  any 
person  shall  be  sued,  8ec«  and  shall  be  minded  to  make  & 
surrender  of  all  h^  etfetts  tdwards  satisfhction  of  the  debts- 
whereWiHi  he  iltahds:  changed ^  t>r  in  whkh  he  shaU  be  indebt^ 
ed  to  any  person,  he  shall  within  a  certain  time  after  being 
taken  into  costt>dy ,  exhibit  his  pethi6n  tvidi  aft  atcotmt  6f  hi^ 
^eal  and  personal  estate,  and  op5n  snth  petitioil  th^  tofurt  is 
Required  to  order  the  -petitioner,-  and  the  creditors  at  whos^ 
ttiit  he-stands'charged,  smd  all  other  his  creditors  to  be 
brought  before  them  ^t  an  appointed  day;  when  Ubless 
successful  opposition  be  made  to  the  pris4mer,  ibh»  oftth  sh^ 
be  administered  to  him  that  the  account,  or  schedule,  filed 
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Us  pyetidoa»  eontaios  a  true  account  oraUfii^real  and 
personal  estate,  debts,  credits  and  so:  fortbi.  ivbich  he  fx)s^ 
w^sed  or  was  entitled,  to^  when  be  swears  ofl^  or  wbfcb  he 
possessed  or  ws^^iitled  to,  at  thi^  liiae  wbeti  be  filed  Mi^ 
{wtition.  After  taknis  this  oatb>  tb^  debtor  eieputed  m 
asMgnment  of  the  lands,  goods,  and  effects  contained  IQ  bi|( 
schedule  to  assignee^  appmnted  by  th^  «ouift«  by  which 
assignment  the  lands^  goods  apd  effi^^ts,  ^  86  assigqedi"  are 
vested  in  tiie  assignee^;  who  may  take  possession  or.sq^  fof 
them  in  their  own  names.  Upon  execfiting  this  as^i^Moeiiti 
(he  prisoner  is  discharged|  with  a  proviso,  withiii  sis^  nioatfav 
afterwards,  he  deliver  lo  the  asdgnees  aU  such  effects  com 
tained  in  the  scheduli?,,.as  f  ball  bejin  hi&  power  to  deUver.  In 
the  17th  clause,  it -is  enacted  that  if  any  in^lven^  debtor,,  at 
ihe  tim^  whai  he  shall  ^r^der  an.  account  of  his  esttat^* 
pQrsoant  to  the  directions  of  the  act,  (i..  e.  of  bis  estate  at  4ha 
time  when,  he  filed  his.  petition  ^and  scheduler^  shall  conceal 
any  debts  owing  to  him,  the  assignees  may  raeaver  such 
debts.  By  the  1 8th  clause,  if  ai|y  penon  shall  difcovev  any) 
property  of  the  insolvent,  "  subsisting  at  the  time  of  bis 
swearing  ofi^**  not  comprised  in  the  schedule^  be  sbaH  be 
allowed  $0  per  cent/of  its  nett  produce,  when  soli ,  by  th^. 
assignees. 

None  of  these  passages  of  the  act  can  bear  ainy  otfaef 
^nse  than  that  the  debtor  is  corapellabfe  to  assign  all  the; 
property  he  bad  when  he  petitioned,  and  thai  this  is  one  of  tjbiii 
conditions  iqmn  which  he  is  discbaffged.  A}1  stt<^  proper^) 
therefore,  btrcomc^  vested  b  the  assignees,  and  consefnenlly ; 
no  part  of  it  can  be  levied  on  or  sold  by  any  creditors  suhfie^ 
quently  ta  the  time  when  the  debtor  filed  Ms  petition*  It 
may  be  urged  diat  this  int^ipretation  int^eres  with  jAe  Qomr , 
mon  law  righii  of  the  creditor}  and  if  di^  meaning  of  fht: 
statute  were  doobtfiil,  this  argument  mighlt  he  ioifcib^  Misiit^; 
ed  upon;  but  where  the  meaning  is  pl9W»  thc[^  eopMam  ;laif  ; 
must  be  jtegarded  as  repealed  by  necessary  knpli^atipn* 
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3nd.  Id  the  first  section  it  is  said,  that  the  flsstgnmcnt 
^  shall  be  in  trust  for  the  suitpr  or  stiitors,"  at  whose  suit  Che 
debtor  stands  chafed,  and  such  other  of  the  creditors  as  shall 
be  willing  to  receive  a  dividend;  provided,  they  make  their 
demands  within  twelve  months,  that  the  petitioner  shall  bt 
forthwith  discharged  from  the  salt  under  which  he  was  im« 
prisoned,  and  *'  from  and  against  all  such  others  of  bis 
creditors,  as  shall  have  received  their  dividends,  as  aforesaid, 
for  all  debts,  contracts  and  demands  whatsoever/'  In  the  3rd. 
section,  the  assignees  are  required,  first  to  discharge  (he 
said  costs  of  soit  and  other  costs  and  fees  aforesaid,  meaning 
the  fees  of  the  keeper  of  the  jail,  the  costs  of  the  suitor  suits 
prosecuted  against  the  debtor,  under  which  he  was  imprison- 
ed, and  the  costs  incurred  upon  prosecofing  and  obtaining 
bis  discharge,  (see  the  1st  section  J  Indly.  To  retain  a 
compensation  for  executing  the  assignmfQt;  Srdly,  To  divide 
the  balance  amongst  such  of  tlie  creditois  who  deliver  in  their 
demands  within  the  time  aforesaid,  according,  and  in  propor- 
tion to  their  respective  debts.  In  the  4th,  5th,  6th  and  7th 
sections,  certain  liens  are  preserved  upon  certain  conditions. 

But  to  decide  tins  case,  it  is  not  necessary  to  advert  to 
any  of  these  sections,  several  passages  of  which  are  very  am- 
biguously, if  not  unintelligibly,  expressed.,  By  the  act  it  is 
declared  that  the  creditor  or  creditors  by  whom  the  debtor 
has  been  imprisoned,  can  have  no  further  remedy  against 
him.  And  by  our  courts  it  has  been  solemnly  decided  that 
the  same  rule  prevails  as  to  all  creditors,  who  have  brought 
suits,  whether  they  have  obtained  judgments  or  not.  All  the 
creditors,  therefore,  who  have  brought  suits  against  the 
debtor  are  forever  debarred  firom  any  other  redress  against 
bink,  than  that  which  is  afibrded  to  diem  out  of  the  assigned 
estate.  This  being  the  law,  it  would  be  paradoxical  to 
compel  creditors  to  come  in  and  take  a  dividend,  if  the 
amount  in  the  hands  of  the  assignees  is  not  to  be  divided,  but 
tn  be  so  appropriated  that  prior  incumbrances  may  take  the 
whole.    The  words  of  the  act  ore  general.    The  assignees 
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htt  tnistee^,  not  only  for  the  suing  creditors,  but  tor  all  the  ere « 

ditors  who  arc  willing  to  come  in  .and  receive  their  dividends* 

The  only  preferences  given  are  to  certain  specific  liens  and 

certain  costs  and  A;es;  and  if  it   had  been  intended  to  give 

other  preferences,  it  is  to  be  presumed  that  they  would  have 

been  mentioned.     If  certain  preferences  are  preservedi  the 

rational  inference  is,  that  no  others  were  intended  to  be  pre* 

served.     In  tlie  prison  bonds  act,  it  is  declared  that  the  pro. 

perty  assigned  shall  be  subject  to  all  prior  incumbrances;  if 

the  same  had  been  the  object  of  the  insolvent  debtors  law, 

would  it  not  also  have  been  expressed?     A  statute  ought  to 

be  so  construed  tiiat  no  man  lirho  is  innocent  be  endamaged. 

(3  In$L  360.)  Now  if  older  judgments  are  to  be  paid  before 

junior  judgments,  the  legal  remedies  of  the  latter  would  b# 

impaired,  by  their  being  compelled  to  resort  to  an  exhausted 

estate.   And  thb  consequence  would  attach  to  them,  though 

they  had  been  guilty  of  no  fault;  having  done  no  more  than 

pursue  that  course,  for  the  recovery  of  their  debts,  which  the 

law  directed  and  sanctioned;  and  they  would  be  subjected  to 

this  injurious  necessity  merely  because  they  had  brought  ac* 

tions.  For  those  who  had  not  sued,  might  refuse  to  resort  t0 

the  insolvent  estate  and  might  prosecute  their  rights  against 

him  at  a  future  day.     Where  creditors  suffer  the  same  disa* 

bllities  they  ought  to  reap  the  same  advantages^    The  max* 

im,  qui  senlit  commodum  sentire  debet  et  onuSf  is  as  equitable 

and  legal  a  principle  when  stated  in  the  converse,  gtti  senlii 

onuSf  sentire  debet  et  commodum.    By  the  bankrupt  law8,'the 

bankrupt  is  discharged  from  all  debts  due  or  owing  at  the 

time  of  the  bankruptcy;  and  all  debts  ("with  certain  cxcep* 

tions  which  do  not  affect  this  question, j  without  any  regard 

to  their  nature,  come  in  equally  for  a  dividend  of  the  b^nk* 

rupl's  assets.     The  reason  is  the  same  under  the  insolvent 

debtors  law,  so  far  as  it  relates  to  creditors  compelled  to  dis* 

charge  the  debtor.    The  rule  ought,  therefore,  to  be  the 

same.    And  this  reasoning  is  considerably  strengthened,  not 

only  by  the  e.'cpressions  in  the  law  which  I  have  already  le- 
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sorted  to,  but  by  the  precise  coincidence  between  itd  eiprefe 
sions  in  the  3rd  clause,  '^according  and  in  proportion  to 
their  several  and  respective  debts,"  and  those  in  the  33d  iee- 
iion  of  the  bankrupt  act,  of  the  5th  Geo.  11.  c.  30.  of  force 
When  our  insolvent  debtors  act  was  passed,  and  from  whkb, 
it  is  probable,  the  words  in  our  act  were  transcribed. 

Upon  the  whole,  collecting  the  meaning  of  the  insolvent 
.  debtors  act,  as  well  from  its  expressions,  as  from  its  apparent 
object  and  i«.tent,  I  am  of  opinion  that  all  creditors  (with  the 
exception  before  mentioned)  who  are  deprived  of  any  liitare 
remedies  against  the  debtor,  are  to  be  placed  upon  an  equal 
footing;  and  as  it  has  been  decided,  that  all  judgment  <^redi« 
tors  are  compelled  to  release  their  demands  against  their  deb* 
tor,  they  are  all  to  take  the  same  dividend  of  his  assets,  with- 
out any  regard  to  the  order  of  their  dates. 

Having  arrived  at  the  foregoing  conclusions  fipon  the 
questions  which  have  been  presented,  it  is  ordered  that  the 
monies  in  Mr.  Kings'  possession  be  by  him  delivered  to  the 
assignees  of  Eliza  Smith,  to  be  by  them  distributed  in  the  foK 
lowing  iflanner: 

1st.  To  die  payment  of  the  gaolers  fees  and  of  t^  costs 
of  the  suits  in  the  cases  of  Simon  Mairs  e<  H.  A.  DeSaussure, 
andojfthecgsts  incurred  in  prosectiting  and  obtaining  the 
debtors  discharge; 

2nd.  That  they  retain  the  usual  compensation  for  their 
trouble  in  executing  the  assignment;  and 

3rd.  That  they  divide  the  balance,  thereafter  remaining, 
rateably  and  proportionably,  among  the  suing  creditors  and 
all  the  other  creditors,  who,  pursuant  to  the  directions  of  the 
act,  shall  come  in  and  declare  their  wiDin^ess  to  accept  ic 
dividend  " 

From  this  decision,  an  appeal  was  earned  up  and  hitk 
gued  the  24th  and  25th  February,  1825. 

Kingt  for  the  motion-^CouteHded  that  under  the  lav 
of  this  state,  no  such  construction  had  been  given,  as  that' 
taketi  by  the  Recorder.    Any  creditor  might  loose  his  Ken. 


F£BRUARY  TfiRU.  dQ 

The  fteooyder  vas  mistakien  in  being  governed  by  the  bank^ 
nipt  law,  instead  of  the  English  insolvent  debtor^s  law.  Ou^ 
act,  refers  to  the  insolvent  law,  (Pub.  Lawi,  247.)  passed 
1129;  and  no  such  construction  has  ever  been  given  to  it  in 
England.  The  common  law  rale  of  construction  is  the  best. 
That  is,  cotemporaneous  exposition.  Here  theexpositionhas 
been  40  or  50  years,  as  he  contended  for  it.  And  if  the  rulf 
was  otherwise,  then  executions  lodged,  for  the  purposes  of 
obtaining  priority  over  juntor  executions,  Mould  loose  their 
Hens,  and  they  would  all  come  in  pari  passu.  Suppose  the 
case  of  a  judgment  and  subsequent  mortgage.  The  statute 
does  not  take  away  the  jien  of  mortgages;  and  by  that  means 
a  mortgage  may  obtain  a  preference  over  a  prior  judgment. 
{Brawn  vs.  GiUdand^  3  Eq.  Rep.  539. 1  Bay,  298.)  The 
practice  of  a  country  should  have  weight,  in  giving  construe^ 
uon  to  acts.(l  Pr.  William,  223.  2  Str.  755.  Burr.  1755.) 
Besides,  the  assignmept  is  voluntary^  |ind  should  not  be  al- 
lowed to  divest  prior  liei^s. 

Choses  in  action,  besides  land  and  property  out  of  the 
state,  are  not  bound  by  judgments,  S^c.  They  may  be  so 
distributed*  They  may  satisfy  the  language  of  the  laW« 
The  prison  bounds  act  and  this,  may  be  construed,  in  some 
respects  pa;r%  materia.  In  that  act  all  liens  are  re- 
fained.  Judgment  and  other  creditors,  who  do  not  choose 
to  take  dividends  are  not  barred.  {Sturges  vs.  Crouminshield, 
4  Wh^ai.  122.  Stapleton  vs.  JUooreham,  6  T.  R.  366.  Tidd, 
978.) 

Pepoorif  contra— -cited  Bingham  on  Judgmenis^  256, 
CuUenon  Bank.  270.  157.  229.  The  design  of  the  law  was 
to  put  the  whole  property  inta^ne  fund,  to  pay  the  creditors, 
as  far  as  it  will  go,  and  to  discbarge  the  debtor.  (  Cooper^s 
Bank.  Law.  235. 209.  so  22  63  89.  99. 103.  Cullen,  209.) 
By  the  act,  the  assignees  are  allowed  to  sue.  Sic.  as  bankrupt 
assignees  in  England.  {PubKc  Laws,  75.)  Lea^  nimiut  facit 
injuriam%  If  the  act  of  the  law  discharges  the  debtor,  his 
judgment  is  put  into  the  same  situation.  (Bingham^  266,J 
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The  oldest  execution  fans  preference  on  account  of  diligence* 
The  party  who  has  taken  a  ca  $a.  seems  still  more  diligent. 
It  is  a  question  whether  the  tittle  of  the  assignees  vests  by  the 
assignment  or  by  operation  of  law  from  the  time  of  the  pe- 
tition. Car  act,  giving  the  power  given  to  assignees  of 
bankruptcy,  makes  the  bankrupt  law,  so  far,  in  force.  By 
the  7th  section,  unless  judgment  creditors  come  in,  and  show 
their  judgments  bonafide^  money  paid  on  them,  vested  in  the 
assignees.  By  the  ITtli  section,  no  debt  paid  to  the  insol* 
vent,  nor  bis  release,  after  his  account  filed,  is  a  bar  to  suit 
of  the  assignee.  As  after  an  act  of  bankruptcy  in  England, 
the  petition  is 'notice  to  all  the  world.  {Cullcn  229.)  After 
act  of  bankruptcy  he  has  no  power  over  his  effects.  So  far 
then,  our  act  adopted  the  bankrupt  law  of  England.  Upon 
assignment  made,  the  assignees  may  take  possession,  be.  and 
sue,  &c.  as  the  assignees  of  bankrupts.  The  17  sec.  shews 
they  may  sue  by  relation  back,  for  debts  paid  before.  If  he 
do  not  render  in  all  bis  property,  be  is  not  entitled  to  the 
benefit  of  the  act.  Why  must  the  schedule  be  rendered  at  the 
titne  of  petition,  if  it  be  not  affected  by  it^  If  afterwards  pro- 
perty is  discovered,  half  goes  to  the  assignees;  which  must  be 
by  relation  to  the  petition  and  not  to  the  assignment.  {Coop 
er  83  )  This  is  in  some  respects  a  bankrupt  law.  As  far 
as  made  obligatory  to  creditors  to  come  in  and  take  a  divi-* 
dend,  it  is  a  bankrupt  law.  If  filing  petition  and  schedule  is 
to  have  any  effect,  it  must  be  to  divest  debtors  power  over 
the  property. 

If  they  have  a  lien  and  prior  light,  they  must  take 
through  the  hands  of  the  assignees.  Lien  is  not  a  right  of 
property.  The  act  requires  parties  to  prove  their  judgment 
and  mortgagee.  Theise  have  not  proved  their  judgments,  and 
have  lost  tbeir  lien.  It  is  a  question  in  what  manner  shall 
debts  be  paidf  When  this  act  was  passed  bankrupt  laws  were 
in  force.  It  was  the  received  notion  that  judgment  creditors 
bad  no  priority.  It  was  reasonable  and  just  that  all  insolvent's 
property  shotUd  be  divided  amon j;st  all  bis  creditor^.    The 
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a^gnees  are  made  trustees  for  alt  creditors  who  shall  come 
to,  ISiK;.  and  first  they  are  to  pay  costs  and  retain  compensa- 
lion,  and  divide  according  to  the  amount  of  debts.  Similar  to 
the  words  made  use  of  in  the  bankrupt  laws.  The  act  of  Con« 
gress  so  provides.  (Cook  99.)  The  act  of  2nd  George  divi- 
ded according  to  amount  of  debts.  All  the  property  shall, 
fnalse  a  common  fund. 

The  act  does  specify  what  liens  shall  be^  preserved. 
Ktortgage  was  then  a  transfer  of  property  with  the  right  of 
possession,  but  is  since  made  a  mere  security.  Even  pledgesi 
before  act  of  George  Srd,  were  transferred  to  assignees.—* 
Those  who  only  give  credit  on  the  security  of  thie  property 
preserved  their  liens.  Those  who  give  personal  credit  are 
not  entitled  to  any  preference.  As  to  lien  on  subsequently  acquir* 
ed  property,  in  Mayranivs,  Myers^  2  Const.  12.  4 1 9.  this  court 
has  decided  that  all  judgment  creditors  are  forever  barred, 
and  iheir  liens  are  not  only  divested  but  tlieir  debts  satisfied. 

The  suing  creditor,  is,  in  terms,  made  the  object  of  the 
trust.  It  makes  him  pay  die  costs  of  suit,  and  the  assignees 
repay  him.  Yet  shall  other  judgments  take  all,  and  he  ^\ho 
is  most  diligent  mulcL^  What  becomes  of  the  doctrine  of 
lien,  as  to  property  discovered,  and  as  to  tlie  amount  neces« 
sary  to  pay  costs.'  If  the  construction  contended  for  be  cor* 
.rect,  simple  contract  creditors  are  m  k  bettet-  situation,  than 
judgment  creditors.  They  are  not  bound  to  take  dividend, 
nor  are  they  bound  afterwards.  The  object  of  the  act,  is  to 
prevent  fraudulent  judgments  covering  the  property.  They 
must  come  in  and  swear  they  were  obtained  bona  fide.  {Porieus^ 
vs.  SuIUvan^  1  Jtf'C.  397.)  Here  tbe  judgment  looses  itsso^ 
lemnity,  and  is  proved  by  the  oath  of  the  party  and  not  by 
the  record.  If  die  party  wit&in  three  months,  before  appli« 
cation,  prefers  pne  creditor,  (though  on  judgment)  he  is  not 
entidi^d  to  the  benefit  of  the  act.  Shall  the  law  give  tiie  pre- 
ference, which  it  forbids  the  debtor  to  give?  By  the  19  th 
section  of  the  act,  trustees  arcf  allowed  to  give  the  debtor  5 
per  cent*  of  his  property;  which  is  similar  to  the  statute  of 
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George  2ik).  If  the  priiNr  jodgmeot  take  all|  he  must  be  de» 
prived  of  this.  It  would  be  well  for  th^  cobmnnity  if  these 
liens  were  put  an  end  to. 

Ktngf  in  reply— By  the  commoo  law  the  arrest  t}f  de» 
fendant  oo  ca.  sa.  is  an  entire  discharge  of  the  debt. 

The  act  has  so  far  altered  the  cominon  law,  in  this  res* 
pect,  that  if  defendant  is  discharged  under  die  insolvent  laws* 
the  plaintiff  is  entitled  to  come  in  pari  passUf  with  other  cre~ 
dttprs,  buthis  lien  on  the  property  in  virtue  of  his  judgment 
and  JLfa.  is  entirely  gone;  as  to  this  purpose,  the  judgment 
is  satisfied.  (4  Ball.  314-  R.  211.) 

NoTT  J.— The  first  question  in  thi^  case  is,  whether 
jadgment  andezecution  creditors  shall  retain  the  liens  which 
they  have  acquired,  on  the  property  of  an  iiisolvant  debtor^ 
at  the  time  he  applies  for  the  benefit  of  the  act,  or  whether 
they  are  divested  by  such  api^catioai  and  are  required  to 
come  in  on  a  foodng  with  other  creditors  and  receive  a  divi- 
dend in  prop<mion  to  their  respective  demands? 

if  this  were  a  new  question,  perhaps  it  might  have  been 
entided  to  the  consideration  which  has  been  bestowed-upon 
it:  But  the  a^  has  beftn  in  operation  for  upwards  of  sixty 
years;  and,  as  far  as  we  have  been  able  to  obtain  informatioB 
respecting  the  construction,  which  has  hitherto  been  given  to 
it,  we  are  induced  to  believe  that  it  has  been  favorable  to  th0 
Ken  creditors:  And  a  uniform  practice  for  such  a  length  ot 
time^nght  to  be  conclusive  of  the  question.  It  furnishes  the 
highest  evidence  that  we  can  now  have  of  the  early  decisions 
of  our  courts  upon  the  subject,  and  is  entitled  to  all  the  res- 
pect which  would  be  due  to  the  most  solemn  decision  of  this 
court;  and  I  do  not  know  but  we  should  have  fulfilled  ou» 
duty  as  well  by  restmg  the  case  upon  that  ground  alone,  as 
by  attempting  now  to  justify  that  construction  of  the  act. 

I  am,  nevertheless,  of  opinion  that  it  can  very  well  be 
mmntained. 

It  must  be  admitted,  that  if  the  insolvent  debtors'  act 
bad  never  been  passed,  a  debtor  could  not  by  assigi^ng  his 
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f^opMy  bave  defeated  any  yrior  liens;  and  it  is  net  percdv* 
ed  diat  the  act  eontaiiis  any  provision,  by  wUch  the  relative 
situation  of  debtor  and  creditor  is  at  all  changed,  ki  that  res ; 
pect.  The  act  has  prescribed  no  method  by  which  a  credit 
tor  can  compel  bis  debtor  to  sarrender  his  prc^rty  for  the 
payment  of  bis  debts;  neither  does  it  enjoin  it  upon  the  ddb* 
tor  as  a  duty  to  do  so.  The  assignment  is  a  voluntary  act 
of  the  party  and  not  an  act  of  the  law;  and  he  cannot  by  his 
>own  act  relive  his  property  from  pre-existing  liens.  Arrest^ 
log  the  body  on  a  ca.  sa.  is  equally  voluntary  on  the  part  of 
the  creditor;  it  is  not  a  process  allowed  by  the  act  for  the 
purpose  of  ^fleeting  a  surrender  of  the  property;  neither  is  a 
surrender  the  necessary  result.  A  creditor  would  have  been 
entitled  to  a  ia.  so.  if  the  act  had  never  been  passed,  and  the 
debtor  might  have  assigned  his  estate  for  the  payment  of  his 
debts.  But  such  an  assignment  could  not  have  affected  the 
rights  of  others,  neither  is  there  any  thing  in  the  act  to  give 
it  that^Aeet  now.  The  object  of  the  law  is  to  refieve  ibe 
debtor  from  perpetual  imprisonment.  It,  therefore,  provides 
hat  when  be  shall  have  surrendered  all  he  has  to  his  cre£» 
tors,  he  shall  be  discharged,  as  well  from  bis  debts  as  from  iuH 
prisonment:  But  it  does  not  deprive  the  creditors  of  any  se^ 
curity  which  they  had  before  obtained. 

It  is  contended  that  by  the  act,  the  debtor  is  required 
to  assign  aU  his  property,  and  that  the  property  so  assigned, 
Hhall  be  vested  in  the  assignees,  for  the  benefit  of  all  the  cred* 
itors;  from  whence  tiie  conclufuon  is  drawn,  that  as  all  his  pro- 
perty becomes  vested  in  the  assignees,  ikere  can  be  noneup* 
on  which  the  judgments  and  «iecutions  can  operate. 

But  I  must  here  again  repeat  that  the  act  does  not  te^ 
quire  him  to  assign  his  property.  It  onlfy  provides,  that  if 
he  choose  to  do  so,  he  shall  assign  the  whole  and  not  a  part. 
The  assignees  can  acquire  no  better  right  than  the  assignor 
possessed  himself.  The  rights  of  the  debtor  are  transferred 
to  the  assignees,  and  nothing,  more. 

It  Is  also  further  oontended,  that  the  act  declares  that 
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the  awgnees  "may  take  {Mwaefsioo  of  tbe  property,  to  as* 
fiignedi  or  sue  for  tbe  same  in  their  owa  names,  in  the  same 
manner  as  commissioners  of  bankruptcy  can  or  lawfully  may 
do  by  the  laws  or  statutes  of  Great  Britain,"  it  was  intended 
to  adopt  all  the  provisions  of  those  statutes.  The  same  infer* 
eace  is  also  drawn  from  the  fact,  that  some  of  tbe  clauses  of 
out  act,  appear  to  have  been  copied  from  tbe  Britisbr  bank- 
rupt laws. 

But  introducing  a  specific  provision  from  those  statutes 
will  not  au:borize  tbe  conclusion  that  tbe  statutes  themselves 
were  intended  to  be  made  of  force.  Neither  can  We  infer, 
from  the  adoption  of  a  single  clause,  an  intention  to  give 
operation  here  to  tbe  whole  system  of  British  bankrupt  law^ 
It  would  rather  lead  to  a  contrary  conclusion,  upon  tbe  well 
known  legal  maxim,  that  tbe  express  adoption  of  a  specific 
provision  of  an  act  amounts  to  a  virtual  exclusion  of  all  the 
rest,*-*Ar/»remo  uaiim,  exdmio  dLteriiu»  Tbe  reference  of  tbe 
act,  to  tbe  bankrupt  laws  of  Great  Britain,  relates  specifically 
to  tbe  power  of  tbe  assignees  to  take  tbe  property  or  to 
maintain  actions  for  the  recovery  of  the  same,  and  to  that  on- 
ly. This  construction  also  best  comports  with  tbe  good 
faith  of  tbe  legislature.  A  creditor  when  he  has  obtained  a 
judgment,  is  aware  of  the  bold  b|s  has  upon  the  property  of 
bis  debtor.  He  rests  confidently  upon  the  security  he  has 
acquired;  and  we  ought  not  to  indulge  tbe  belief  that  the  \^ 
.gislature  intended  to  destro>  the  security  which  tbe  law 
thus  aflbrded  to  judgment  creditors,  in  favour  of  subsequent 
creditors,  without  the  most  unequivocal  expression  ofsucb 
intentioD.  But  no  expression  is  found  in  the  act:  .  Tbe  (air 
deduction,  therefore,  is,  that  all  pre-cxisiing  rights  and  obli* 
gations  remain  unimpaired.  The  assignees  are  substituted 
in  tbe  place  of  the  debtor  with  all  bis  rights  and  privileges, 
and  take  tbe  property  subject  to  all  the  incumbrances,  liens, 
defect  of  title,  &c.  to  wiiich  it  was  subject  in  his  bands.  Any 
person  may  assign  his  property,  notwitstanding  judgments, 
executions  and  mortgages  may  be  hanging  over  it.    But 
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the  assignee  must  take  it  subject  to  those  claims.  He  may 
redeem  ii  from  the  incumbrances,  and  his  tide  is  good.  It 
cannot  be  effected  by  ind^rtrenkig  judgments.  Such  is  tlit 
extent  of  the  right  which  the  assignees,' in  this  case,  have  ac« 
quired.  The  decision  of  the  Recorder /on  this  point,  is,  there- 
fore, reversed. 

Another  question  has  beea^ised  in  the  course  of  the 
argument.  That  is,  whetlier  the  party  who  has  taken  the 
body  of  the  defendant  on  a  ca.  sa*  has  thereby  lost  the  lien 
which  he  before  had  on  the  property.^ 

Before  the  statute  2i8L  James^  I.  e* '  24.  taking  ^the 
"body  in  execution  was  considered  as  a  satisfaction  of  the 
debt.  If,  ffaerefore,  the  defendant  died  in  gaol,  the  debt  was 
lost.  By  ^at  statute,  it  was  provided  that  th^plaintiff  might 
still  have  ^fi,fa.  against  the  goods  of  his  deceased  debtor. 
The  statute  itself,  however^  preserves  the  rights  acquired  by 
intermediate  transfers.  And,  if  it  had  contamed  no  such 
provision,  it  k'l^ot  improbable  that  such  would  have  been  its 
construction.  So  where  a  person  is  discharged  by  privilege 
of  parliament,  a  statute  was  necessary  to  subject  his  goods  to 
thc^  operation  of  an  •execution  afterwards^  (2  Baamj ;».  71B. 
tith  Exeeuttonf)  viz:  1st  JameSf  I.  c.  13.  If  the  defendant 
in  this  case  had  not  taken  the  benefit  of  the^act,  the  plaintiff 
certainly  would  have  lost  his  lien  on  her  property.  He  did 
not  resort  to  the  ca.  sa.  for  the  purpose  of  compelliirg  her  to 
surrender  her  estate;  but  to  coerce  the  payment  of  his  money. 
Jle  voluntarily  let  go  the  hold  that  he  bad  upon  her  prop^iy 
for  what  he  considered  better  security.  He  made  his  elec- 
tion, and  eooid  not  by  any  act  of  hU  own,  divest  the  Ueaa 
which  others  acquired  in  the  mean  time.  The  act  make» 
no  such  provbion.  It  preserves  the  debt  but  not  the  lien.  A 
contrary  construction  would  be  attended  with  the  most  mis* 
chievous  consequences.  It  would  be  setting  a  snare,  in  whick 
the  most  honest,  bonafide^  purchasers  might  be  caught,  to 
give  to  a  judgment  such  a  retrospective  operadoii.  I'he 
I'ourt,  therefore,  are  of  opinion  that  the  Jicn  which  theplatn* 


n 


66  CHARLESTON,  18^5 

tiff  lost  by  taking  the  body  of  the  defendant  was  not  restor- 
ed by  her  discharge  from  imprisonment.  The  judgments 
and  executions  must  first  be  paid  in  their  rjbgular  order  out  of 
the  proceeds  df  the  property,  on  which  they  had  a  lien,  pre* 
vious  to  the  assignment.  If  the  defendant  had  any  funds  on 
which  the  lien  creditors  have  no  hold,  or  if  there  are  any 
after  those  are  satisfied,  they  must  be  distributed  among  the 
creditors  according  to  the  provisions  of  the  act.. 

Messis.  KingyFrott,  JFWd  and  DeSwHure^  for  Appel- 
lants. 

Mr.  P^anj  for  Appellee. 


A.  S.  Rhodes  vs.  Ltdu  Bunch,  e^  aL 

fa  an  action  of  trespam  quart  eUtusumfregU,  the  plaSiltiff  mutt  recover  either 

npoo  his  piMseMion  or  hit  title.  s 

jj^ta  and  eircnoutaoces,  may^be  given  In  evidence,  b^  way  of  mitication* 

which  were  the  inducementa  to  a  transaction;  even  tl^ough  they  may 

happen  to  hiroWe  character. 

So  in  trespass  eldutum /regit,  hi  mitig^ation,  defendant  may  prove  the  land 
(o  be  bis,  and  that  the  plaintliT  had  obtraded  himselfinto  the  possession  of 
his  land;  that  he  Wfts  a  vag^lK>nd,  and  that  he  had  obtruded  himself  into 

•  the^place  for  the  purt)ose  ofpreyiog  upon  the  neighborhood,  and  trading 
iiv  it  h  their  slaves. 

'  This  was  an  action  ot  trespass  pi  et  armisf  tried  at 
Charleston,  before  Mr.  Justice  Huger.  It  appeared  that  the 
plaintifi'got  possession  of  a  small  house  in  the  neighborhood! 
of  the  defendants,  near  Monti's  Com^;  that  thetlefimdants 
were  disposed  to  get  rid  of  bim,  believing  that  he  was  dealing 
with  their  negroes  and  was  a  troublesome  neighbor*  To 
efiect  thiS)  they  issued  a  distress  warrant,  whilst  the  plaintift 
was  from  home,  and  seited  upon  such  articles  as  were  in  the 
house,  which  were  very  few  and  of  Rttle  value,  being  such  -as 
were  suitable  only  for  the  lowest  retail  grog  shop,  worth 
about  $&  or  $10.  The  defendants  thought  they  had  a  riglnl 
to  issue  this  warrant,  as  they  were  the  owners  of  the  place. 
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On  plkimi/Ts  return  bomei  be  found  the  defendants  in  posses- 
sion of  the  house.    He  appKed:  frra  writ  of  replevin    but 
before  it  was  served,  he  received  bacif  from^  the  dciiisndants 
all  bis  goods,  in  as  perfect  a  state  as  he  left  ihem*     He  had 
been  out  of  possession  only  four  days*  On  this  replevin  suit, 
the  jury  found  a  verdict  for  the  defendapts.  And. this  action 
was  now  for  the  trespass.    The  facts  were  proved  as  stated 
above.  Besides  evidence  was  given,  that  the  house  was  pulled 
down  by  the  defendants,  whose  property  it  was.      Tlie 
house  was  of  no  great  value.     The  plaintiff  paid,.  taxK  for  no 
property  whatever.     He  had  gone  into  this  hou^e  about  18 
months  before  this.     The  tax  for  the  premises  were  paid  by 
defendants.     The  plaintiff  had  beeo  committed  to  jail  in 
Charleston  for  having  been  engaged  -  in  the  insurrection 
there,  a  year  or  two  before  that.    The  house  was  pulled 
down  at  the  request  of  the  defendant^  by  defendant  and  the 
neighbors,  who  had  been   invited  there  fi>r   tlie  purpose. 
The  plaintiff  was  not  present  at  tlie  time.     He  had  moved 
off  his  articles,  about  200  yards.     Defendant  had  taken  the 
possession,  and.destrained  some  time  previous  to  this.  When 
the  house  was  pulled  down,  nothing  w^s  in  it.    Defendant 
had  taken  quiet  possession  of  it  before.     The  object  in  pul« 
ling  down  the  house  was  to  prev^ent  plaintiff,  Rhodes,  gating 
possession  again,  and  to  expel  bim  thereby  from  tiie  neigli- 
borhood;.as  he  was  trading  iUicitly  with  the. negroes. .  The 
plainUff  was  regarded  as  a  nuisance  in  the  parish,  and  a  grei^t 
vagabond,  with  whom  no  white  man  associated,  pnd  who  cul- 
tivated no  land,  and  owned  na  other  property*  than  as  stated 
above,  which  were  only  fit  for  negro*  trading.    liVhen  plaintiff 
received  back  bis  goods,  lie  made  no  Qompjaim,  and  did  not 
pretend  to  claim  property  in  thelaad*.      ^ 

The  plaintiff^  on  the  other  band,  made  some  pretended 
claim  to  the  land;  he  had  beea  put  iato  possession  by  one 
Bnmey,  who  bad  had  possession  of, the  land  in  ISIS^  as  trus* 
tee  for  his  child,  and  who  built  the>  house  and  lived  in  it  for. 
eighteen  months.     It  was  not  proved  when  plaintiff  was  pat 
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into  possesdioD.  PhLintifTs  own  witnesses  proved  that  the 
land  was  reputed  to  be  delBndant's;  and  that  the  plaintiff  .had 
been  an-  inmate  of  the  Charleston  gaol  for  seven  or  eight 
years,  the  greater  part  of  the  time  for  perjury. 

Mr.  JVhUtf  for  tfaie  plaintiffii  objected  to  this  evidence,  but 
was  oveirruled. 

His  honor,  Judge  Bugtr^  told  the  jury,  that  he  was  dis- 
posed to  think  that  the  plaintiff  hadbeen  in  possession,  and  had 
been  illegally  turned  out,  and  that  h^  Was  entitled  to  a  verdict^ 
but|  that  he  was  not  entitledy  in  his  opinion,  to  more  than  a 
cent;  and. of  tliat  they  were  to  judge^  He  also  observed^ 
that  if  he  bad  been  in  the  situation  of  the  defendants,  he 
should  have  done  as  they  had  done,  and  trusted,  as  the  defen- 
dants Were  then  doing,  to  the  good  sense  of  a  jury  of  his 
country  to  ftssesstbe  damages. 

The  jury  found  a  verdict  for  the  plaintiff  for  one  etnU 

The  grounds  for  a  new  trial  were: 

1st.  Because  the  presiding  judge  permitted  the  plaintifiTs 
bad  character  to  be  given  in  evidence,  tamitigate  the  damaged. 

2nd.  Because  the  judge  erred  in  his  instructions  to  the 
jury,  with  regard  to  the  amount  of  damages  which  they 
ought  to  give. 

J.  B.  WhUejtoi  motion^-— In  an  action  of  trespass  for 
pulling  down  a  house,  the  character  of  the  plaintiff  cannot  be 
given  in  evidence.  The  devil  himself  has  rights;  and  the 
law  will  give  him  his  due. 

Huni^  coptra. — llie  question  of  the  possession  of  the  plain- 

tiff  was  doubtfij*  The  land  belonged  to  the  defendants.  It 
was  altogether  a  question  for  the  jury.  Character  iiftiden^ 
tally  proved  in  shewing  the  plaintiff^s  occupation,  as  a  measure 
of  damages,  whicb  was  correct. 

Clarke^  in  reply.-^Where  Improper  evidence  is; 
allowed^  the  court  urill  grant  a  new  trial.  They  cannot  say 
what  effect  it  produced  with  the  jury.  The  evidence  of 
character,  in  this  case  therefore  was  improper.  (PliM.  E9. 
145.)  The  rightful  possession  was  proved  in  the  plaintifiji 
wiitch  is  suiBcient  to  maintain  the  action. 
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rfoTT,  J.^--^Before  I  go  into  a  cobsideradoQ  of  the 
groands  taken  in  the  brief,  I  would  observe,  that  this  is  aii 
-action  of  trespass,  quare  dausumfregitj  in  which  tlie  plaintiff 
must  recover  either  upon  his  possession  or  his  title.  He  has 
not  even  stated  a  possession  in  his  declaration,  nor  given  anj 
evidence  of  title.  On  the  contrary,  it  was  proved  that  he 
had  actually  left  the  place,  and  tlrat  the  ddendant  was  in 
peaceable  possession,  before  the  alleged  trespass  was  commit^ 
tea.  That  came  out  from  the  plaintiffs  own  witness  on  his 
direct  examinatiou.  1  he  plaintiff  did  not  pretend  to  set  up 
any  title.  On  the  contrary,  thte  A^Timdant  shewed  a  good 
title  in  himself.  It  might  perhaps  have  beetfi  irregular, 
according  to  the  practice  of  our  courts,  to  allow  the  defen- 
dants to  give  evidence  of  title  under  the  general  issue^  but  it 
was  offered  witliout  objectionimdis  now  before  us,  and  we  see 
that  the  plmntiff  had  no  right.  The  verdict  ought  therefore 
to  have  been  for  the  defendant;  and  if  the  plaintiff  was  not 
entitled  to  a  verdict  on  his  own  evidence,  he  cannot  entitle 
himself  to  a  new  trial,  on  the  ground  that  the  damages  are 
inadequate,  even  tliough  illegal  evidence  was  offered  in  miti- 
gation. 

But  let  as  now  examine  the  testimony  and  see  if  the 
objection  is  well  founded? 

It  certainly  was  a  case  in  which  cbaractrr  ought  not  to 
have  been  allowed  to  be  given  in  evidence.  Bnt  it  is  often 
permitted  to  give  fads  and  circnmstances  in  evidence  by  way 
of  mitigation/ which  were  the  inducements  to  a  transactioUi 
even  though  they  may  happen  to  involve  character.  Thus 
in  an  action  of  assault  and  battery,  ^ough  the  defendant  can- 
not  give  in  evidence  the  bad  character  of  the  plaintiff,  by 
way  of  excuse,  he  may  prove  that  he  has  traduced  his  charac- 
ter, had  insulted  his  wife  or  daughter,  or  that  he  had  found 
him  within  his  enclosure,  attempting  to  steal  his  goods  or  to 
excite  bis  negroes  to  insurrection;  or  any  other  fact  to  shew 
the  motive  which  induced  the  act.  So  in  this  case  the  evU 
dence  went  to  show  that  the  title  and  possession  of  the  land 
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were  in  the  defendant;  that  the  plaintiff  was  a  perfect  vaga* 
bond,  having  no  fixed  place  of  rcsidenee^tbat  he  had  obtruw 
ded  himself  into  the  possessioB  of  this  place,  not  for  the  pur* 
pose  of  cultivating  the  soil,  but  for  the  sole  purpose  of  prey* 
ing  upon  the  neighborhood^  trading  with  (beir  negroes  an4 
engaging  in  every  kind  of  licentiousness.  .  Indeed,  he  was 
considered  so  great  a  nuisance,  that  h  became  necessary  for 
tlie  preservation  of  the  peace  and  proteclion^of  the  morals  of 
the  neighborhood  ibat  he  should  be  banished  from,  tb^u^  «oct* 
cty.  The  defendant,  therefore,  wiik,  «oaie  of  the  rest  of  his 
neighbors,  availed  hijn««l^«^s»  opponiinily,  when  the  plain- 
tiff had  leAJii»  retreat,  lo  enter  and  deoMilish  the  house,  to  ; 
prevent  him  from  returning  to  it  again. 

And  what  injury  has  he  sustained? 

His  person  has  not  been  violated,  nor  his  property  inva* 
ded*    The  defendant  has  pulled  down  his  own  house,  rather 
than  the  neighbourhood  should  be  infested  with  surh  a  nni«  • 
sance. 

The  testimony,  therefore,  was  such  as  was  weU  calcula^ 
ted  to  give  the  jury  a  correct  view  of  the  transaction  and  to> 
enable  them  to  form  a  just  estimate  of  the  merits  of  the  case;, 
and  if  it  happened  to  involve  the  character  of  the  plaintiff,  it 
was  his  own  fault  and  not  the  fault  ofthe  court  or  of  the  law. 

With  regard  to  ibe  instructions  ofthe  court  to  the  jury,^ 
I  do  not  know  what  jadge  could  haverefrained  from  express* 
ing  himself  to  the  same  effect.  It  was.  nothing  more  than  ex- 
pressing his  approbation  of  the  virtuous  indignation,  mani-r  . 
iested  by  an  iijured  community,  against  the  disturber  of  tbeic 
peace  and  the  corrupter  of  their  morals.  And  although 
tnen  are  not  to  be  encouraged  in  taking  the  law  into  their 
own  hands,  either  to  obtain  satisfaction  for  a  private  injury, 
or  to  redress  a  public  wrong,  yet  the  law  will  excuse  when  it 
cannot  justify,  and  mitigate  when  it  cannot  excuse,  if  the  transn 
action  has  proceeded  from  a  proper  motive,  and  the  injnrji 
to  the  party  complaining  is  not  greater  than  he  deser\'ed. . 
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In  the  present  case,  I  do  not  perceive  that  the  plaintiff 
''lias  suistained  any  real  injury;  and  there  was  nothing  in  the 
^transaction  which  entitled  him  to  vindictive  damagei,  I 
think,  therefore,  that  he  has  received  the  full  measure  of  the 
damages  to  which  he  was  entitled. 
*    The  motion  must  be  refused. 

Clarke  and  WhUe^  for  the  motion. 

Huntf  contra. 


R.  W.  Knight  ve'.  CPacka&d. 

In  an  aclion  by  the  indorsee  egninst  the  drawer,  the  indorser  is  a  competent 
wHneM  to  prove  otnry. 

The  doctrine,  in* Walton  VB.Sftel/y,  <*Tbat  a  person  Is  not  a  competent 
witness  to  impeach  a  secarity  which  he  iias^iven,  though  he  is  not  inter- 
ested in  the  event  of  the  mit,"  is  not  the  role  in  this  stale;  bat  on  the  con- 
trary that  of  Jwrdaint  vs.  LaMtwdUt  is  the  law  of  this  state. 

The-caseof  Csnl«v  vs.  SuMier,  (2  Boy  08,)  said  by  the  court  to  be  incorrect- 
W  reported;  as  the  witness,  offered  there,  was  Ihe  flaintff  in  t|ie  causei 
upon  which  gronnd  Ik  must  have  been  rejected,  (a) 

This  vtas  an  action  of  assumpsit  on  a  promissory  note 
by  the  indorsee  against  the  drawer. 

Tried  before  the  recorder  of  the  dty  of  Charleston^  in 
October  term,  1823. 

(a)  Since  putting  this  case  1o  press,  the  editor,  bad  found  tn  bis  posset* 
^ioB,  aM.  S.Beport,  of  the  case  oS  Canity  vb,  Sumter^  by  the  lale,  Judge  Bre- 
vard, who  waa  kind  eiimigh,  previons  to  his  death,  to  send  tne  editor  his 
M.  S.  S.  It  seems  bis  report  fully  confirms  the  opinion  of  the  court,  as  to  th» 
^rae  ground  npon^which  that  case'was  decided. 

*'  In  the  ConstUuUonal  Cotart,  at  C9lumhia,Du,  ITfl. 

Motion  for  a  new  trial.  The  action  was  debt  on  a  bond,  tried  in  Cam- 
^n  district,  sued  in  the  name  of  the  original  obligee,  who  had  aligned  over 
the  bond  before  ihe 'commencement  of  this  action  to  one  Smith,  who  bad 
also  assigned  it  over  to  another  person,  the  real  plaintiff.  At  the  trial,  the 
defendant's  counsel  offered  tke  nominal  plaintiff  bb  a  witness  to  prove  pay- 
tnent  of  part  df  the  debt  to  faimsflf,  which  was  refused  on  this  ground.  The 
application  was  made  for  a  now  Iri^;  but  the  court  refused  to  grant  it.'*    R. 


72  CHARLESTON,  1825, 

The  {deas  were  non  assumpsit  and  usury. 

The  defendants  counsel  offered  WekoroeOIds,  the 
bdorser  of  the  note,  as  a  mittiess  toprove  the  usury..  The 
plaintiffs  counsel  objected  to  his  being  sworn,  upon  the 
ground  that  a  party  to  the  note  was  an  incompetent  witness. 
Authorities  were  produced^  both  in  favor  of,  and  against 
the  position  of  plaimifis  counsel.  The  court  overruled  the 
objection,  and  said  that  it  appeared  to  the  court,  upon  princi- 
ple, that  the  indorser  was  a  competent  witness. 

Mr.  Olds,  then,  deposed  that  the  note  originally  was 
given  by  himself  and  the  defendant  to  the  plaintiff  for  $500, 
at  30  dajrs;  that  for  his  forbearance  of  30  days,  five  dollars 
were  paid  as  e  premium;  that  these  .five  dollars  were  paid 
one,  two,  three,  or  fcur  days  after  the  note  was  drawn.  That 
^100  were  paid  upon  this  notd,  and  a  new  one  given  for  the 
balance  of  $400  at  30  days.  That  upon  this  note  four 
dollars  were  paid,  as  a  premium  for  the  loan,  and  that  these 
fiiur  dollars  were  paid,  either  on  the  day  when  the  note  was 
drawn,  or  a  day  or  two  afterwards,  which  the  witness  did  not 
recollect.  Upon  being  crossexamined,  the  witness  said  that 
the  plaintiff  bad  loaned  bim  money  at  several  times^  as  often 
as  two  or  three  times,  but  that  these  sums  had  been  returned, 
and  did  not  constitute  any  of  tbe  payments  made  upon  this 
note;  that  for  the  last  mentioned  note,  of  $400,  another  note 
for  the  same  amount  had  been  given  at  seven  days^  which 
was  the  note  now  in  suit. 

The  Recorder  stated  to  the  jury  the  legal  definition  of 
usury  and  left  the  case  to  them  upon  the  testimony. 

The  jury,  after  having  been  out  some  ti^ue,  enquired  of 
the  court  whether  the  second  premium,  of  four  dollars,  had 
been  paid  on  the  day  when  the  note  for.  $400  was  drawn  or 
afterward*  The  court  informed  them  that  the  words  of 
the  witness,  were,  that  these  four  dollars  were  paid,  either  ^ 
the  day  when  the  note  was  drawn,  or  a  day  or  two  after- 
wards, but  which,  the  witness  did  not  recollect*  They  found 
a-verdict  for  the  plaintiffl 
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A  itiotioD  was  made  for  a  new  trial,  on  the  groand,  Uidit 
th^  drawer  of  tbe  note  was  an  incompetent  witness  to  prove 
usury. 

NoTT  J. — ^The  court  concur  in  opinion  With  the  recotw 

der  in  this  case.     The  cases  in  which  the  question  has  beea 

discussed,  are  so  familiar  to  the  profession,  that  it  cannot  now 

be  necessary  to  go  into  a  very  nice  analysis  of  them*    The 

whole  doctrine  will  be  found  in  the  three  cases  of  fValt<m  vs. 

Shelly,  (Ut.  Dunford  ^  £.  296.)  Btni  vs.  Baket^  (3  D.  ^ 

£asi.  27.)  and  Jordaine  vs.  Laahbrooke^  (%th  D.  fy  E.60U) 

In  the  first  it  is  laid  down  that  <^no  party  who  has  signed  a 

paper  or  deed,  shall  ever  be  permitted  to  give  testimony  to 

invalidate  that  instrument  which  he  has  so  signed."    It  is  ne-* 

cessary  here  to  attend  to  the  words  of  the  leameil  judge  who 

presided  in  the  kings  bench,  when  this  opinion  was  delivered; 

He  shall  not  be  permitted  to  invalidate  any  '^paper  or  deed.'' 

But  in  the  case  of  Bent  fy  Bakery  which  occurred  about  two 

jtears  afterwards,  the  same  judges,  with  theezception  of  Lord 

MansJUldj  who  had  left  the  bench  in  the  wevok  time,  apparent"* 

ly  dissatisfied  with  that  decis'on,  endeavored  to  modify  the 

rule  by  restricting  it  to  negotiable  instruments.    That  was 

not  a  case,  however,  arising  on  a  negotiable  instrument,  and 

cannot,  therefore  be  considered  as  deciding  any  things  but, 

that  the  law  was  incorrectly  laid  down  in  the  case  of  JValtan 

^  SheUy;  and  reserved  the  question  as  to  the  correctness  of 

the  rule,  in  relation  to  negotiable  paper.    The  law  remained 

in  that  unsettled  state  until  the  case  of  Jordaine  fy  Lashbrooke, 

when  the  court  declared,  after  great  consideration,  that  the 

whole  doctrine  was  founded  on  mistaken  principles,  and  that 

the  objection  ought  to  go  to  the  credibility  of  the  witness  and 

not  to  his  competency;  and  Lord  Kenyony  in  that  case  denies^ 

that  he  even  made  use  of  the  expression  imputed  to  him  in 

the  case  of  Bent  fy  Baker,  recognizing  the  rule  as  applicable 

even  to  negotiable  instruments;  and  although  there  may  be 

found  some  conflicting  decisions  among  the  nisi  prius  cases 

since  that  time,  the  courts  have  all  ultimately  adopted  the 

10 
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principle  of  tiic  case  ofJordaint  fy  iMthbroo'ie,  and  tlie  ques- 
bon  IS  now  as  well  settled  in  EDgland,  as  any  that  has  ever 
been  discusged  in  llieir  courts.  A  diversity  of.opinion  las 
been  entertained  in  the  American  courts  on  the  subject. 
The  rule  as  laid  down  ifi  the  case  of  Walton  Sf  Shelly,  has 
been  adopted  b;y  some  of  them.  In  others,  it  has  undergone 
various  modifications.  I  think  the  rule,  most  generally  iidop. 
ted,  is,  that  a  party  may  be  permitted  to  give  testimony  to 
impeach  his  own  deed  or  paper,  not  negotiable;  and  to  give 
evidence,  even  in  an  action  on  a  negotiable  instrument,  to  any 
fact  which  occurred  after  its  creation,  which  may  go  to  its 
«!tEtruction,  but  not  to  impeach  it,  as  it  is  eipressed,  in  its  or- 
iginal concoction.  Let  us  then  examine  the  grounds  of  theK 
distinctions,  and  if  it  shall  be  found  that  no  such  distinction 
is  autii:]riied  by  the  general  rules  of  evidence,  I  think  the  con- 
clusion will  follow  that  the  rule  itself  cannot  be  supported. 
The  civil  law  maxim,  quoted  by  Lord  Mansfield,  in  the  case 
of  Walton  and  SheUy,  nemo  allegana  mam  tarpitudinem  ttt 
andiendua,  seems  to  be  the  hest  teit  from  which  the  whole 
«lactrine  is  derived.  Now,if  the  ground  of  incompetence  be, 
that  a  party  tn  a  fraud  shall  not  be  permitted  to  publish  bis 
own  shame,  then  it  niust  apply  as  well  to  deeds  and  bU  other 
papers  as  to  negotiable  instrumeuts.  He  must  be  as  incom- 
petent in  one  case  as  the  other.  His  competency  cannot  de- 
pend upon  the  nature  of  the  case  in  which  be  is  called  to  tes- 
tify, [t  is  as  disbones't  to  give  currency  to  a  bond  which  is 
founded  on  a  base  consideration,  as  to  a  negotiable  note;  and 
the  party  who  is  called  upon  to  prove  the  fact  is  equally  the 
herald  of  his  own  sliame  in  both.  It  is  as  fraudulent  to  pat 
into  circulation  a  negotiable  note,  after  it  has  become  due 
and  been  paid  off  as  one  which  was  void  in  its  original  crea- 
tion e  admitted  to  the  whole  ex- 
tent Ihe  case  ol  Walton  Si,  Shel- 
ly, ,ber;  and  it  is  admitted  by 
all  I  e  applicable  only  to  cases 
aris  If  it  be  foanded  on  pub- 
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be  policy,  then  it  is  no  longer  a  rule  of  evidence,  but  goes  to 
the  nature  of  the  defence;  and  the  testimony  ought  not  to  be 
admitted,  even  though  the  fact  could  be  established  by  a  wit- 
ness who  was  no  party  to  the  transaction.     If,  therefore,  wc. 
intend  to  have  our  decisions  governed  by  any  fixed  rules  of 
evidence,  we  must  suffer  the  objection  to  go  to  the  credibili- 
ty only,  and  not  the  competency.     And,  indeed,  upon  exam- 
ining oar  decisions,  it  will  be  found  that  such  has  been  the 
rule  by  which  the  courts  of  this  state  have  always  been  go\- 
emed.     The  case  of  Caniey  ^*  Sumter  (2nd  Bay  93.)  would 
appear  at  first  view  to  lead  to  a  different  conclusion.     But 
upon  examination,,  it  will  be  seen  that  the  question  could  not 
bave  arisen  in  that  case.     Cantey  was  the  plaintiff  in  the  ac- 
tion, and  therefore,  could  not  have   been  a  witness  for  any 
purpose:    And  although  in  the  course  of  the  argument  it  was 
urged  that  he  could  not  be  a  witness  to  impeach  his  own 
deed,  it  does  not  appear  that  that  was  the  ground  of  his  re- 
jection; neither  could  it  be,  since  his  being  a  party  on  the  re- 
cord was  an  irresistible  objection  to  his  admission.     The  ar- 
gument of  the  counsel  has  been  received  as  furnishing  the 
ground  of  decision  and  the  case  lias  been  pressed  upon  us  as 
deciding  a  principle  which  it  does  not  embrace^     Besides, 
that  was  an  action  on  a  bond  to  which  the  rule  does  not  apply. 
Again,  he  was  not  called  to  invalidate  the  instrument  itself, 
but  to  prove  payment  afterwards,  which  all  the  advocates  of 
the  rule  now  admit  is  allowable,  even  in  actions  on  negotia- 
ble instruments.     I  take  it,  therefore,  that  the  decision  went 
on  the  broad  ground,  that  as  he  was  the  plaintiff  in  the  action 
be  could  not  be  a  witness;  without  deciding  any  other  lioint: 
And  I  am  the  more  disposed  to  come  to  that  conclusion,  be* 
cause  I  find  in  the  same  volume,  p.  23.  that  in  the   case  of 
Payne,  Indorsee^  vs.  Trezevant,  the  indorser  of  a  note  was 
admitted  to  prove  that  it  was  given  on  an  usurious  considera- 
tion.    In  the  cdise  of  Smith  vs,   M^Dow,  (1  Constitutional 
Reports^  211,)  and  Haig  vs.  JSTewton,  ( 1    Const.  Reports, 
423,)  the  question  was  fully  argued.     In  the  first,  the  question 
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was,  whether  the  indorser  of  a  note  nuigbt  be  permlitcd  uv 
prove,  that  it  was  indorsed  after  it  fell  due,  in  order  to  let  !□ 
the  drawer  to  a  defence  which  would  go  to  defeat  the  action. 
The  court  held,  that  die  witness  ought  to  have  been  admitted. 
In  the  latter  the  drawer  was  rejected,  not  on  the  ground  that 
he  might  not  be  permitted  to  invalidate  his  ownnote,  but  on 
the  ground  of  a  supposed  interett  which  he  had  in  the 
event  of  the  cause.  In  the  case  ofMotte  fa  Dcrrttl,  [  1 M^  Cord'r 
Beporhf  350,)  which  was  an  action  against  the  indorsn-,  the 
drawer  was  adoutted  by  Jndge  Bay,  as  a  good  common  law 
witness  to  shew  that  the  note  and  the  endorsement  were  both 
usurious;  and  the  decision  Aas  supported  by  a  large  m^ri- 
tyoftbe  coDstitu^onal  court.  The  same  qnestion  also  was 
decided  in  the  cases  of  TAomot  vs.  Brovm,  (IJd'Cord,  557  J 
fUmtning  and  Mulligan;  (2  JTCord,  173,)  Bnmmer  et 
ux,  ads.  fVtlkt,  (Do.  ITS.)  In  the  case  of  Snellgrove  vs. 
Jgarlinti.  Patrick,  (2  JO*  Cord,  241,)  it  was  held  that  even 
diedeclarations  ofUiepayee  of  a  note,  made  before  it  had 
been  negotiated,  miglit  be  given  m  evidence  to  defeat  an  ac- 
tion brought  by  the  indorser  against  the  drawer.  Judge 
Colcoek  dissented,  only  because  the  payee  was  a  competent 
witness  and  ought  to  have  beeu  sworn,  (b.)  If,  therefore 
we  intend  lobe  consistMt  ^\ith  ourselves,  we  are  bound  to 
support  the  decision  of  the  recorder.  It  may  be  further  ob- 
served, that  previous  to  the  case  otJordaint  and  Lathhrooke, 
the  rules  nf  evidence  were  very  unsettled  in  England.  The 
tine  of  distinction  between  competency  and  credibility  had 
not  by  any  means  been  distinctly  drawn.  I»rd  Majufidd 
observed,  in  the  cose  of  Walton  vs  Shelly,  that  the  old  cases 
upon  the  competency  of  witnesses  had  g(Mie  upon  very  subtle 
grounds.  Judge  BuUer  in  the  same  case  observes,  "as  (q 
the  question  of  interest,  it  is  much  to  be  lamented  that  there 

<.)  la  Mar  latr,  (2  M'Cari;  Rtp^Hn  214,)  the  declwmtioni  of 

111*  payee  wi  .  ia  •  mil  b;  a  bearer  tguDil  the  ilra.ver,  tux  a  note 

modepejabl  veorbearer.aiiUiegraaDdthBtliBiiilgbtb&ve  been 
made  a  iriliteM.  D, 
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h  SQch  confastonlD  the  cases."  Id  thccaseof  Bent  ti  Bdktr, 
J  iidge  ^shkuTit  says  "(here  is  such  a  contradiction  in  the  do- 
cisions  respecting  the  boaodaries  of  evidence,  Uiat  I  choose 
ntfacr  to  give  my  opinion  on  the  particular  circumst[mces  o£ 
the  case,  than  to  lay  down  any  geeeral  rule  on  the  subject.^ 
Jud^  Huller,  in  the  same  case,  again  remarks,  "ibere  is  no 
question  more  perplexed,  than  what  objection  shall  go  to 
the  competency  and  what  to  the  credibility  of  the  nitness." 
And  it  was  not  until  the  case  of  Jordatne  and  iMahhrooke, 
that  the  law  became  finally  settled;  and  I  am  glad  to  find  that 
the  experience  of  thirty  years  has  taught  the  judges  of  Eng- 
land and  this  state,  to  think  alike  on  so  important  a  quesfion 
of  evideoce. 

We  ought  not  to  consider  the  casesof  Walton  and  Sket- 
/y,  and  Bmt  and  Baker  as  settling  the  law,  when  we  see  the 
judges  labouring  under  such  difficulties  as  to  declart,  that 
they  will  coa6ne  themselves  to  the  particular  cases  under  con- 
sideration, without  laying  down  any  general  rule  on  the  sab- 
ject. 

But  when  we  find  that  a  rule  has  been  settled,  which 
is  found  to  be  in  analogy  with  all  the  settled  principles  of  law, 
and  has  stood  the  test  of  long  experience,  we  ought  not'  to 
give  it  up  for  one  which  never  had  moie  than  an  ephemeral 
extsience. 

The  great  objection,  that  a  person  shall  not  be  permit- 
ted to  de?eIope  bis  own  shame,  ap5)ears  to  me  to  be  founded 
on  mistaken  principles.  It  is  not  a  question  whether  a  party 
shall  be  permitted  to  take  advantage  of  his  own  wrong,  but 
whether  a  witness  may  not  be  required  or  pennttted  to  dis. 
close  a  fraud,  although  he  may  have  been  a  party  to  it 
How  far  such  a  circumstance  ma;  redJt  ©f 

the  witness  is  a  disdnct  qtiestion.  ©f  any 

mle  of  law  which  renders  a  witne:  account 

of  his  havmg  committed  a  fraud;  :onvict- 

ed  in  a  court  of  justice  of  peijurj  crime. 

A  witness  may  be  competcDt  ant  credit 
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The  objection  ouj^ht,  therefore,  to  go  to  bis  credibility  and 
uot  to  his  competeiicy. 

I  have  not  entered  into  a  consideration  of  the  ca^es 
where  tlie  question  has  arisen  in  the  American  courts.  In 
many  of  them,  the  subject  has  been  very  learnedly  discussed: 
But  the  ablest  judges  have  been  divided  in  opinion  upon  it, 
and  therefore,  can  afford  us  but  little  aid  in  forming  a  judgr 
ment  upon  it.  I  think,  however  the  current  of  opinion  is  run- 
ning the  course  which  we  have  gone;  and  I  have  but  little 
doubt,  that  except  where  they  are  too  tightly  trammelled,  Hy, 
perhaps,  1  may  say,  hasty  decision,  of  their  own  courts,  they 
will  ultimately  come  to  the  same  conclusion. 

Believing  the  decision  to  be  founded  on  correct  princi'^ 
pies  and  calculated  to  preserve  the  symmetry  of  the  law, 
we  are  opposed  to  granting  a  new  trial,  (.c) 

Kingf  for  the  motion. 

Pepoan,  contra. 


(c.)  In  Englaiuly  at  N.  P.  it  has  lately  been  decided,  that,  <*  the  joint  ac* 
ceptor  of  a  bill  of  exchange  is  not  competent  to  prove  a  sett  off  in  an  action 
by  the  holder  against  the  drawer;"  (Mainwartng  vs.  Mytton,  I  SiarkW**  Rep,  . 
84'J  and  in  the  case  of  Hardwicke  vs.  Blanehard^  (I  Goto  113,)  that  '*  in  an 
action  against  the  acceptor  of  a  bill  of  exchange,  acce^^ted  for  the  accommo- 
dation of  the  drawer,  the  latter  is  not  a  competent  witness  to  prove  that  the 
kolder  disconnlftd  the  bill  on  nsurioas  terms/*  So,  in  Jpnet  vs.  Brookef 
4  Taunton  464,  in  action  against  the  acceptor,  the  drawer  was  held  incom- 
petent to  prove  usory;  becaase  the  court  said  he  did  not  sland  indifferently. 
Sir  Jamti  Mantfuld  in  deUvering  jadgmeiit  says,  <<an  objection  was  made  to 
the  witness,  who  w«s  the  wife  of  the  drawer,  and  the  objection  was  ovefnited, 
on.  the  ground  t}uU  it  is  now  thepraeliceto  reettve  perttmt  whott  homcj  art 
on  bills  of  txehange^  as  witnesses  to  impeach  such  bills,  Jini  so  it  is;  bnt 
here  the  question  is  k/t"  and  he  goes  on  to  shew  that  the  drawer's  interest 
WW  on  one  side,  ^nd  not  on  the  •ther,  being  liable  to  the  aceeptor  for  any 
losses  he  sustaiped»  and  was  therefore  interested  to  protect  tho  aeisepitor. 

In  MassaehuseClSf  the  role  in  Wallon  and  Shelly  prevails,  so  far  as  relates 
ta  negotiable  securities.  See  Barber  vs.  Prentiss^  6  Mazs.  Reports  434.  Jones 
V8.  CooUdge^  7  Do.  1S9.  Parker  vs.  Hanson,  7  Do.  470.  Mannmg  vs.  Wheats 
land,  10  Do.  50^.  Pstrker  vs.  Lqvejoy,  3  Do.  665.  Warren  vs.  Merry,  SDo.Q^. 
fVidgery  WB.Munroe,  6D04  449.  Churchill  vs.  Suler^^Do.  156.  Storervi,  ho* 
gan,  9  Do  55. 
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But  this  rufo  doe0  not  extend  to  deeds  cf  conveyance.  Inhab.  Wot* 
tester  vs.  Eaton^  II  Mass.  368.  Lokcr  vs.  Haynct,  11  Z>o.  498;  for  a  party  to  a 
deed  of  land,  who  is  n€»t  Interested,  is  competent  to  prove  the  deed  frauda- 
,  lent  or  void,  Hill  vs.  Payton^  3  Do.  669.  But  one  wbo  has  nnderlaken  to 
vonvey  is  iacompet^t  to  prove  be  had  no  titJe.  Siorer  vs.  Baiton^  8  Dot, 
431.  Nor  doe^  the  rule  extend  to  bills  of  lading,  Brown  vs.  Babcockf  3  Do,  29. 

In  Pefuiti/hiania^  the  rule  in  Wa'ton  ^  Skelfy  prevails,  but  is  confined  to 
negoliable  inHrvanerdi  actually  ntgotiattd  in  the  usual  course  of  business, 
Baird  vs.  Cochran,  4  Serg,  andR.  399.  Blagg  vs.  Phxnix  Ins,  Co.  cited  from 
«V.  S,  Rep,  Pleasants  vs.  Pembertony  2  Dall  196. 1  Yeatts  202.  Baring  vs. 
Shippen,  2  Binn.  165, 168.  ^Ferran  vs.  Powers^  1  Serg.  and  R.  102.  Siille 
vs.  LyncA,2  Doll.  194.  5^i0  vs.  WaUiSt2  Yeates  17. 

And  it  has  been  held  there,  that  bocds  though  assignable  instruments 
by  A.  A,  are  not  negotiable  (Baring  vs.  Shippen^  2  Binti.  154,)  and  tliat  the 
indorser  of  a  note  not  negotiated  until  after  the  day  of  payment,  is  compe- 
tent to  invalidate  it,  by  hb  testimony.  Baird  vs.  Cochran^  4  Serg.  and  R.  296. 
See,  also,  cases  forming  exceptions,  Blagg  ya.JPhwntx  Ins,  Co,  cited  above, 
Wolf  vs.  CarotherstS  Serg,  and  R,  240.  PeUrson  vs.  Wilting,  3  Doll,  606. 
Brown  vs.  Downing,  4  Serg.  and  R.  497. 

In  JVeir-  York^  WaUon  and  Shelly  is  adopted,  as  to  negotiable  papers.  Tn 
Baker  vs.  Jimoldj  (1  Cainet'  Rep,  269,)  iwlge  lltvingston,  said  "  for  my  pait, 
it  would  give  me  less  offence  to  see  sueh  a  man  expiating  his  fraud  and 
effrontery  in  a  pilleroy,  than  attesting  heaven,  in  the  sanctuary  of  justice, 
4o  (he  truth  of  asseverations,  which  at  once  evince  his  turpitude  and  distroy 
his  credit."  Judge  Ksn/,  in  (he  same  case,  snbmitting  te  Walton  and  6Af%, 
still,  observes,  <<  it  has  been  the  bent  of  the  conrls  for  a  century  past,  to 
enlarge  the  rule  respecting  the  competency  of  witnesses." — "  And  I  could 
wish  to  see  this  other  nile»  of  witnesses  being  incompetent,  on  grounds  of 
poHeyt  rendered  equally  manageable,  by  being  reduced  to  limits  susceptible 
oi  equal  definition  and  certainty  To  do  this,  we  must  adhere  strictly  to  the 
cases  which  produced  the  rule,  and  exclude  only  the  witness,  who  is  caUed 
to  in^eaeh  his  own  paper,  by  shounng  it  to  have  been  immoral  or  illegal  tokat 
he  put  his  name  to  it,*  See  also,  Wmier  vs  Sasdler,  3  John.  Ca,  135. 3  />o* 
fi06. 2  Jokm  Rep.  165  But  a  party  to  a  negotiable  instrument,  after  it  has 
been  discharged,  is  a  competent  witness  to  show  usury  in  the  transaction. 
Dunham  re.  Dff^,  2  John-  C.  C.  192.  R. 
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John  Brakcr  ad$.  Chables  Knight. 

This  coQft*w?n  eirtvnain  appeals  from  all  orders  made  at  chambersy  w hidi 
«re,  in  tbehr  operation,  coadusiv!  as  to  (be  rights  of  the  parties^  as  ail  hbo* 
t|piis  for  the  benefit  of  the  prison  bounds  act,  lie. 

A  d^fendaxll  agahi^  whom  a  verdict  for  damages  has  been  found,  for  killing. 

Hbevlaveof  the  ^aintiff,  is  entitled  to  the  benefit  ot  the  prison  bounds 

ntt 
Tb«9r cases  excluded  from  the  benefit  of  the  act,  <'as  wilful  and  malicious 

trespasses^**  are  such  as  are  included  in  the  statute  of  22  ^  23,  Car.  He? 

l»y  **ihaIicious  mischief.*'  (a.) 

■ 

This  was  a  motion  before  Mf .  Justice  Ricbardson,  to 
reverse  ao  order  made  at  chambers,  and  to  (Hscharge  the\de- 
fendaot^ander  the  prison  bounds  act. 

This  was  an  action  of  trespass  xn  et  armis  (or  shooting 
the  plaintiflTs  slave.  The  declaration  simply  alleged,  that 
the  defendant  had  shot  off,  and  discharged  a  gua  at  and 
agaittstthe  said  slave,  and  so  greatly  shot,  hurt,  and  wounded 
him  that  by  reason  thereof,  the  said  slave  died.  The  second 
count  simply  allied,  that  defendant  so  greatly  hurt^  beat»^ 
and  wounded  another  slave,  the  property  of  the  plaintiff,,  that 
|:he  fiSave  ^died.  The  damages  were  laid  at  $2,000,  and  a 
verdict  was  Jound  for  $725,  with  interest  from  the  28th 
December  1^18^ 

Thedefendant,  being  in  custody  of  the  sheriff,  petition* 
€d  fbr  the  benefit  of  the  prison  bounds  act,  and  was  brought 
up,  before  Judge  Bay,  at  Chambers,  but  he  refused  the, 
prayer  of  his  petition;  because  he  considered  the  defendant 
embraced  within  the  exception  in  the  act.  (2  Brevard" 
160.)  (b.)  From  this  order,  made  by  Judge  Bay  at  Cham- 
bers, an  appeal  was  made  to  Judge  Rickardson^  ^tting  in 
court  last  January  term^  who  decided  that  the  course  by 
appeal  to  the  court,  to  set  aside  the  judges  order,  made  at 
Chambers,,  was  regular,  as  a  general  rule;  but  he  held  that  in 

(a.)  See  note  to  WaUxngvt.  Jennings^  1  JiTCofdy  12. 

(b.)  The  eieeptions  are  in  these  words,  "  or  if  he  or  she  is  confined  oa 
acvBOiQnC  of  wilful  maihem,  or  vfi^ktl  or  wukUcunu  trtipou^  or  for  voluntvy 
on  permWve  wasto  or  damages  d«ne  to  the  freehold."  &e. 
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this  case,  a  special  jarisdiclion  was  created  by  the  act  and 
that  the  order  of  the  jadge  made  under  a  petition  for  the 
benefit  of  the  prison  bounds  act,  was  final  and  not  the  subject 
of  appeal,  whether  it  were  for  or  against  the  petitioner. 

A  naotion  was  now  made  to  reverse  the  order  of  Mr« 
Justice  Richardson^  and  for  leave  to  enter  an  order  dtscharg* 
ing  the  petitioner,  upon  the  ground  that  an  appeal  did  Ke 
from  the  order  of  Judge  Bay^  at  Chambers,  and  that  Judge 
Richardson  erred  in  refusing  to  discharge  the  defendant. 

Grimktf  for  the  motion. — Writ  of  error  is  a  writ  of  right, 
except  in  treason  or  felony.  Right  of  appeal  is  a  paramount 
constitutional  right.  (Hartshorne  vs.  Sleghty  ZJohn,  Rep*  556. 
Horion  vs.  Allen^  JV**  C  Rep,  1 58.)  Where  there isa  newjuris- 
diction  which  proceeds  according  to  the  common  law,  a 
writ  of  error  lies;  but  where  the  court  acts  in  a  summary  way 
^r  in  a  tiew  course,  different  from  the  common  law,  there  a 
writ  of  error  does  not  lie,  but  a  certiorari.  This  jurisdie* 
tion  of  the  judge  is  not  new.  No  doubt  about  the  right  of 
appeal.  The  only  question  is  about  the  mode  of  getting 
at  it.     The  practice  has  settled  it  if  nothing  else. 

Dunkin.  contra — ^Tiiinks  the  appeal  should  be  direct 
ffom  the  judge  at  Chambers  to  this  court*  Malice  is  a  tech* 
titcal  distinction.  Contends  if  the  trespass  proved  be  mali* 
doas,  the  only  course  is  to  refer  the  case  to  a  jury  to  determine 
whether  malicious  or  not.  ^(Cited  BampfiM  vs.  EUardy  9 
J^Card's  Rep.  182. 

Grimke,  in  reply-^Cited  King  vs.  fFtlkes^  4  Bnrr. 
2571.  Carpenter  vs.  Colemanj  2  Bay  436, to  shew  the  proper 
mode  of  appealifig  is  from  the  judge  at  Chambers  to  the  next 
judge  in  term  time,  and  from  the  coiirt  below  to  this  coatt. 
The  Master  of  the  Rolls,  in  term  time  may  reverse  an  order 
made  by  the  Chancellor  in  vacation.  The  case  oi  Huger  vs. 
Lyndsj  (c.  j  is  decisive  if  the  law  be  correctly  liud  down. 


f  «.>  The  Reporter  Is  nol  aware  from  wbencc  thfe  case  is  cited. 

11 
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Johnson,  J. — The  court  do  not  deem  it  necessary  t» 
follow  the  counsel  through  their  researches,  on  the  question 
whether  an  appeal  to  this  court  does  or  does  not  lie  from  an  order 
made  at  Chambers,  by  a  circuit  judge.  From  ihe  first  or- 
gaDizajtion  of  a  court  possessing  appellate  powers,  it  lias  s6 
far,  as  I  have  been  able  to  learn,  been  the  u^age  of  the  court 
to  entertain  appeals  from  all  orders  made  at  Chambers, 
which  in  their  operation,  were  conclusive,  as  to  the  rights  of 
parties;  and  such  is  the  effect  of  the  order  complained  of  in 
the  present  case.  If  it  be  granted  that  the  prisop  bounds  act 
created  a  special  jurisdiction  and  invested  it  in  the  circuit 
judge,  as  has  been  argued,  it  would,  as  an  inferior  jurisdic- 
tion, fall,  under  the  general  supervision  and  control  oflhc 
court  of  sessions  and  be  subjected  to  the  process  of  fnatida- 
mus,  prohibition  ^c.  and  to  avoid  the  incongruity  of  apply^ 
ing  to  one  circuit  judge  for  th^se  processes  against  another 
and  the  circuity  of  bringing  it  up,  though  tlie  circuit  court, 
WasdoUbtkssoftheorigui  of  the  usage  referred  to.  It  is  con* 
▼eiuent  in  practice,  and  tends  to  the  prompt  administration 
of  justice;  and  the  court  see  no  reasons  for  departing  from  it. 

The  remaining  question  is^  whether  the  defendant  is  or 
is  not  entitled  to  the  liienefit  of  the  prison  bounds'  act.  {PuUk 
Idiu»f  456. )  His  claim  to  it  is  resisted  on  the  gronnd^  that 
the  cauae  of  action,  for  which  he  is  arrested,  and  now  in  con- 
iinement,  falls  within  the  exception,  co«itained  in  the  act, 
which  excludes  all  who  are  committed  on  execution,  for  "wil- 
ful and  pialiciQus  trespass.'^  There  is  some  difficulty  in  de- 
termining ^e  what  class  of  injuries  those  terms  were*imeiide4 
to  be  referred.  If  we  look  to  the  injuries  for  wliich  the  com- 
mon law'provides  remedies,  we  find  that  there  are  others  which 
correspond  precisely  with  this  definition.  The  injuries  for 
which  the  actiqn  of  trespass  vi  ei  arniis  lies,  approach  more 
closely  than  any  others.  But  iliat  it  was  not  intended  to  cover 
the  whole  class,  is  apparent  from  the  act  itself.  ^'Wilful 
maihem'^  and  <g«damages  done  to  the  freehold"  would  fall 
within  it;  and  these  are  expressly  provided  for  in  the  act, 
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which  would  have  been  unnecessary,  if  they  were  intended  to 
be  included  iu  the  general  terms.  On  the  maxim,  thereforei 
that  expressio  unius  est  exclmio  altmus^  this  exception  must 
be  referred  to  some  other  subject.  This  view  of  the  subject 
is  supported  by  the  current  of  decisions  on  the  act;  for,  aU 
though,  the  court  have  not  heretofore  laid  down  any  general 
rule  on  the  subject,  in  the  case  of  Hampjidd  and  Ellardy  (2 
M\i  ordj  182,)  it  was  held  that  a  defendant  arrested  on  a  ca, 
^a.  in  an  action  of  trespass ,  for  an  assault  and  batter^',  was  en- 
titled to  the  benefit  of  the  act;  and  in  Walling  and  Jennings^ 
(1  M^Cordy  IC,)  which  was  an  action  of  slander,  the  same  ov^ 
der  was  made.  The  statute  of  22  and  23  Car.  II.  c.  7. 
(^Public  Laws f  80.  2  Brev.  36,)  has  given  character  to  a  class 
of  cases  which  clearly  fall  within  the  terms  of  the  exception 
to  the  prison  bounds  act.  The  5th  section  of  the  act  provides 
that,  <-if  any  person  shall  in  the  night  time  maliciously,  un* 
lawfully  and  willingly  maim,  wound,  or  otherwise  hurt  any 
horses,  sheep,  or  other  cattle,  whereby  *tiie  same  shall  not  be 
killed,  or  utterly  destroyed,  or  shall  destroy  any  plantations 
of  trees,  or  tiu"ow  down  any  inclosurcs,  in  manner  aforesaid; 
that  then  every  such  offender  ot  offenders  shall  lose  and  for- 
feit, unto  the  party  grieved,  treble  thfe  damage,  which  he  or 
they  shall  thereby  sustain;  the  same  to  be  recovered  by  ac- 
tion, &;c.''  In  this  statute  we  have  a  plain  and  practical  apr 
plication  of  the  terms,  *<wilful  and  malicious  trespass,'*  used 
in^the  prison  bounds  act,  and  to  these  injuries,  the  legislature, 
doubtless,  intended  to  refer,  by  their  use.  The  court  do  not 
intend  to  be  understood  to  adjudge  that  there  are  no  other 
injuries  to  which  these  terms  would  apply.  The  statutes 
made  of  force,  and-the  acts  of  the  legislature,  may  have  given 
the  same  denomination  to  other  wrongs  than  those  enumera- 
ted in  this  statute,  and  to  which  the  exception  would  as  well 
apply,  for' the  same  reason;  but  if  any  such  exist,  they  have 
escaped  the  observation  of  the  court. 

The  court  are,  tlierefore,  of  opinion  that  the  present 
case  is  not  included  in  the  exceptioo,  and  it  is  ordered  that 
^e  order  to  remand  the  defendant  be  reversed  and  that  he  b^ 
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admitted  to  the  benefit  of  the  a6t,jon  his  complyhig  with  it^ 
proyUions. 

Chimkef  for  motion. 

Duukirif  contra. 


£S 


William  Fbeah  acf^.- William  Cbuikshanks* 

Where  a-fiarty's  domieile  is  still  in  the  stale,  tboagh  he  be  absent  from  the  ^^iiet^ 
yet  the  service  of  a  wrif|  by  leaving  a  copy  at  bis  ifsual  place  of  residence/ 
is  good. 

But  the  court  will  suffer  tbe  defendant,  upon  shewing  the  circumstances,  to 
come  in  and  plead,  at  any  time  before  jadgmen(;fnd  evenaAer  jadgment 
the  coart  will,  upon  meiits  shewn,  open  tbe  case  and  let  the  defendant 
into  his  defence,  If  he  had  not  an  opportunity  of  coming  in  before. 

When  the  declaration  in  trespass,  dausum  fregii  and  to  try  titles,  describes 
the  premises  too  generally,  the  verdict  can  not  cure  it,  by  a  finding  with  a 
proper  distinction  of  the  loeu$  in  g no.    AntI  where  the  jury  do  give  such 
a  verdict,  such  further  description,  than  that  contained  in  the  declaration  . 
will  be  surplusage. 

Where  the  declaration  stated  that  the  defendant ''did  break  and  enter  the  lot 
and  close  of  the  plaintiff,  in  State  street,  in  Charleston  aforesaid,"  and  tlie 
verdict  was  "We  find  for  the  plaintiff  tbe.within  lot  of  land,  situate  in 
3tate  street,  in  front  on  taid  street  26 /ee/,  in  d^pthfrom  F,  to  W,  ft^feet 
bounding  to  the  JV.  on  landt  of  A,-  F. — £  o%  Sta/e  tlreeX  afonsaid — IK  on 
lands  of  E,  and  S.  on  lands  ofM.  with  $^iOO  damages  "  tbe  court  held,  that 
the  verdict  contained  surplusage,  as  to  the  metes  and  bounds,  but  suppor* 
ted  it  as  a  general  verdict  for  the  plaintiff. 

The  declaiation  need  not  describe  the  locus  in  quo  50  particularly  and  spe- 
cifically, that  tlie  sheriff  may  certainly  know  it  to  deliver  possession  of  it, 
it  is  sufficient  that  the  description  is  good  to  a  cgmmon  intent,  or  describ- 
ed ai  it  is  generally  known  or  understood. 

If  the  Ueus  m  quo  be  not  sufficiently  described,  the  plaintiff  may  point  it 
out  to  tbe  sheriff  and  take  tbe  possession  at  bis  |>eril. 

The  act  which  authorises  a  survey  in  trespass  to  try  title  U  not  imperative, 
and  was  never  designed  <o  be  used  when  unnecessary.  Either  party  may 
resort  to  it,  to  prove  the  identity  of  their  lands,  where  they  hav&  not  other 
suffletent  evidence  thereof. 

Where  judgmeBt  goes  by  default,  evidence  of  the  locus  in  quo  is  unneccs- 
«ary. 

This  was  a  motion,  at  chambers,  to  set  aside  the  pro^ 
ceedings  in  this  case  on  tlie  ground,  that  the  copy  writ  waK 
left  at  defendant's  house,  at  a  time  when  be  was  out  of  th^ 


FEBRUARY  TERM.  8a 

9late,  at  New  York.  A  motion  in  arrest  of  judgment,  was 
made  at  the  same  time  for  reasons  contained  in  the  following 
statement  of  the  court. 

The  motion  was  made  before  Mr.  Justice  Bay,  wli6 
sent  up  the  following  report  to  the  appeal  court,  "When  this 
motion  was  first  made  by  Mr.  Hunt,  I  was  disposed  to  grant 
it,  as  the  words  of  the  act,  of  1720,  {Public  Laws,  109,)  are 
express  upon  the  subject.  1  he  6th  clause  of  the  act  declares, 
that  in  all  civil  actions,  the  original  process  shall  be  by  writ 
to  attach  the  body  of  the  defendant,  and  if  he  cannot  be  found 
a  copy  may  be  left  at  his  dwelling  house  or  usual  place  of' 
residence;  and  the  clause  contains  a  proviso,  that  no  execution 
or  any  judgment  shall  be  granted  against  the  body  or  goods 
of  defendant,  until  30  days  next  after  such  judgment  obtain- 
ed; and  that  nothmg  in  the  said  act  contained,  touching  the 
making  any  person  a  party  in  court,  without  arresting  or  at- 
taching the  defendant,  shall  be  construed  or  extended  to  any 
person  or  persons  gone  off  from  this  settlement,  ("meaning 
state  or  province)  and  not  being  actually  resident  in  the 
sjime,  at  the  time  when  such  copy  of  the  writ  shall  be  left  at 
the  house  of  sudi  person 'as  aforesaid.  Upon  the  plain  con- 
sf  ruction  of  this  latter  clause  of  th^  act,  the  uniform  practice 
of  our  courts  has  been  to  set  aside  all  writs,  and  proceedings 
under  them,  which  were  left  at  the  dwelling  houses  or  places 
of  abode  of  defendants  at  a  time  when  such  <]cfendants  were 
out  of  the  state.  And  an  affidavit  was  produced  in  this  case, 
stating  that  defendant  was  at  New  York,  on  the  day  when  the 
copy  of  the  writ  was  lef^at  his  dwellmg  house,  in  State  street, 
in  this  city:  In  consequence  of  which,  I  was  on  the  point  of 
making  an  order  for  setting  aside  the  proceedings,  when  fur- 
ther time  was  requested  to  procure  some  further  affidavits, 
which,  it  was  alleged,  would  throw  some  further  light  upon 
the  subject,  which  was  granted.  Upon  the  2nd  day,  when 
this  motion  was  renewed  by  Mr.  Hunt,  Mr.  PrioUau  urged^ 
that  the  object  of  the  act  of  1720,  was  to  prevent  surprise 
;|nd  to  g^ard  against  the  inconvenience  of  a  num's  having  9 
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jadgment  obtained  against  him  without  his  having  an  oppor- 
tnnity  of  making  bis  defence;  and  he  prodoced  some  a^da- 
vits  to  shew,  that  the  defendant  had  this  oppcMrtanity  afforded 
Mm,  ("notwithstanding  the  writ  was  left  at  his  honse,  at  a  time 
when  he  was  at  New  Yorh,J  to  make  his  defence  if  he  pleas* 
ed;  bnt  tliat  he  stood  by  and  drd  not  move  to  set  aside  the 
Judgment  by  default  against  him  and  plead  to  the  action,  bat 
suffered  a  writ  of  enquiry  to  be  executed  for  damages,  and 
judgment  to  be  entered  against  him*  That  it  never  co«ld 
have  been  the  intention  of  the  «Lct  of  1720,  to  permit  a  man, 
who  had  gone  out  of  the  stato,  for  a  short  time,  and  returned 
back,  time  enough  to  make  his  defence  to  the  action  after  due 
notice,  to  screen  himself  under  the  technical  word$  of  the  act, 
of  being  out  of  the  settlement  when  tlie  writ  was  left  at  hi^ 
bouse  or  place  of  residence.  Such  a  construction,  be  con- 
tendfid,.  was  contrary  to  the  spirit  and  intention  of  the  act, 
which  was  only  intended  to  guard  against  surprise;  and  for 
that  purpose,  he  relied  on  the  case  of  Lark  vs.  Chappely  tried 
at  Laurens,  spring  term,  1822,  in  wliich,  it  appeared,  that  a 
copy  of  the  writ  was  left  at  defendant's  house,  while  he  was 
in  Georgia;  Upon  a  motion  to  set  aside  the  proceedings* 
upon  an  affidavit,  stating  ^'thl^t  he  was  out*of  the  state,  wJien 
the  copy  was  left,  to  wit,  in  Georgia;''  without  saying  be  was 
surprised  or  ws|S  in  danger  of  suflering  injury  by  his  not 
knowing  of  the  service,  the  court  refused  to  set  ft  aside,  a^ 
the  party  nugbt  reside  op  the  borders  of  the  state  and  only 
have  gone,  into  his  fields  or  any  small  distance  out  of  the 
state,  in  order,  to  avoid  service  of  legal  process.  (I  ^VCord^ 
d6G.)  Upon  the  authority  of  this  case,  therefore,  which  I 
had  never  seeq  before  or  heard  of,  I  ^^hanged'the  determina- 
tion I  had  come  to,  founded  on  the  -  former .  decisions  of  the 
cotirt^and  reused  the  motion,  for  the  sake  of  uniformity  in' 
our  decisions,,  although  only  three  judges  concurred  in  tho 
ofunion  quoted. 

There  was  still  a  further  ground  taken  in  the  casej  in* 
arrest  of  judgment;  viz:  that  the  premises  were  not  sniEcient^ 
ly  described  in  the  declaration,  so  as  to  enable  the  sheriff  to 


FEBRUARY  TERMt  87 

^ive  posaession  ef  the  premises  by  metes  tni  bounds;  tod 
that  tbejary,  in  iheir  verdict,  took  upcm, theaaselves  to  suj^Iy 
this  defect  by  iosening  metes  aiid  bounds  therein*  The  de- 
scription in  the  writ  wfis,  <4hfiit  the  s^id  Wm.  Freoii  did 
break  tuid  enter  tlie  lot  and  close  of  the  said' Willian»Ci«tk<*^ 
shanks,  in  State  sUreet,  in  Charleston  aforesmd.'*  The  de^ 
scription  in  the  \erdi.ct  Lh  in  ihe^llowing^M'iordsi  MWe  find 
for  the  plaietiffthe  within  iot'bf  land  sitnate  inSiate  street^ 
in  front  on  said  street  twenty^sisi  foet,  two  xncfaes,  and  ia 
depth  from  east  to  west  eighty^six  feet,  bonnding  to  die 
Tiorth  on  land,  now  or  late  of  Ann  Ferguscm,  eastwardlyon 
State  street  aforesaid,  westwardly  on  land  partly  of  J^fan 
"Cjirt  and  partly  of  Ann  Ferguson,  and  southwardly:  ob  land' 
of  the  estate  of  J.  Mathews^  with  $40J0  damages/'  Upon 
this  point,  Ixvas  of  opinion  that  altbonghtheoldlaw.wasve* 
ry  strict  and  particular  in  describing  the  nalnrc,  extent  and> 
quantity  joflantls,  messages  and  tenements:  demanded  in 'real', 
-actions,  yet  in  the  modern  action  of  ejectment,  (Law  afEfg^U 
mentf  5,j  many  things  have  been  added:  and . improved i  by 
art  and  acquired  new  appellations  that  are*  perfectly  well  un- 
derstood now  by  the  law,  that  were  not  found  in  the  law 
books;  and  as  men  began  to  contract  by  new  nan^s  which 
wercjDot  known  in  the  old  Idw,  so  it  was  :bat  Teasonable  te 
suffer  the  remedy  to  follow  the  nature  of  such  contracts; 
which  shQWs  that  tlic  description  is  now  ndore  conformable  to 
the  general  understanding  of  men,  at  the  present  di^,  tkM 
'formerly.  In  this  action,  however,  tiie  lawdoes  ootre^pdr^ 
thai  the  ^ing  demanded  be  so  porticularly  specified  that  the 
she?iff  may  certainly  know  of  what  to  give  possessioHyif 
the  plaintiff  shonld  recover.  It  is  sufiSciem.tfaat  the  descsrip- 
tion  is  good,  to  a  common  intent,  or  described  in  a  manner  in 
which  it  is  generally  known  and  understood*  The  old  rnle» 
{Ckiiiingham  vs.  King,  1  Burr.  627,)  about  the  sUHriA  being 
necessarily  to  be  informed  so  exactly  on  the  record  <^wfaat  he* 
is  to  deliver  possession  of "  is  now  out  of  use;  and  the  practice 
is  otherwise;  for  the  sherilffnow  delivers  possession  according 
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to  the  directions  of  the  plaintiffy  who  therein  acts  at  his  peril 
and  he  is  only  to  take  ^hat  he  has  a  title  to.  (2  Bacon  419. 
1  Burr.  628-9-30.J  This  doctrine  is  confirmed  by  Lord 
Mansfidd  and  all  the  Judges  of  the  King's  Bench*  An 
ejectment  will  lie  for  an  orchard;  becaase  it  is  a  word  of 
certain  signification,  it  being  well  enough  understood. 
(4~  Bacon  4 19.  So-  an  ejectment  will  lie  for  a  stable,  because, 
it  is  a  word  of  determinate  signification.  (4  Bacon  419.^  So 
to  ejectment  of  an  house  is  good,  for  the  import  and  certain 
signification  of  the  word  domua  or  house,  is  well  enough 
undemood  in  the  law.  (2  Bacon  420«  Palm.  337. 
BuitkinBon  v^*  PuUery  Z  Lev.  91.)  With  respect  to  tlie 
verdict  and  the  finding  of  the  jury  supplying  the  defect  in 
the  declaration,  as  alleged,  I  observed  that  it  is  laid  down  in 
the  books,  that  a  verdict,  not  only  .cures  such  defects  as  may 
be  called  artificial  defects,  and  come  witliin  the  statute  of 
Jeofails,  but  also  natural  defects,  or  the  omissions  of  the 
parties  in  their  allegations,  which  must  be  presumed  to  have 
been  given  in  evidence  to  the  jury,  otberwiise  they  could  not 
^ave  found  a  verdict  for  the  party.  By  which  is  meant  aD 
matters  of  form,  and  not  matters  of  substance;  which  must  be 
determined  in  every  case  according  to  the  nature  of  it.  For 
these  reasons,  1  refused  the  motion  in  arrest  of  judgment."' 

An  appeal  was  taken  upon  the  grounds. 

That  Ihe  writ  %vas  served  during  the  defendant's  absence 
from  the  state,  so  that  he  had  no  opportunity  of  appearing,  as 
appeared  by  affidavit. 

Also  on  arrest  of  judgment,  on  the  ground,  that  the 
declaration  set  out  no  specific  lot  or  premises.  An  Order  for 
judgment  was  made  and  afterwards,  a  jury  who  in  such 
cases  can  only  assess  damages,  undertook  to  supply  th^ 
record,  by  finding  for  the  plaintiff,  premises  not  defined. 
Also,  becadk  there  was  no  rule  of  survey  to.  ascertain  the 
metes  and  bounds;  and  because  the  writ  of  execution,  founded 
npon  an  unauthorized  judgment  was  irregular. 
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tlunt,  for  the  mctiop.— *A  copy  writ  left  at  defendants 
house,  whije  be  is  absent  from  the  state  is  bad  set  vice.  (Pub. 
Lotus  109.)  Where  party  is  out  of  the  state  the  soit  must  be 
by  attachment.  I'he  true  principle  relating  to  service  ef  writs 
is  decided  in  1  JVbrt  &.»*  Cord,  90.  In  Larivs.  Chappell^  (1 
Jl*'  Cord  566,)  only  the  particular  case  is  decided;  but  so  far  is 
principles  are  invoi  ved,  it  is  in  favor  of  setting  aside  this  service. 

On  the  second  ground,  ho  said,  the  jury  on  a  writ  of 
enquiry  can  only  assess  damages.  In  all  actions  of  trespass 
for  lands,  a  survey  is  required  by  law.  (Pub.  Itaws  1 19.^ 
The  pleadings  do  not  set  out  the  metes  and  bounds,  which 
they  are  required  to  do  by  the  8Sd  rule  of  court 

PrioteaUf  contra  ^-^Contended  that  the  defendant  was 
not  surprised;  and  referred  to  the  notice  given  by  his  attorney. 
Lark  vs.  Chappdly  decides  that  the  defendant  must  be  sur- 
prised. Appearance  of  defendant  by  attorney  cures  all  ante« 
cedent  defects.  (2  Cranch  490.) 

As  to  the  second  ground;  he  «aid,  in  trespass  for  town 
lots,  the  metes  and  bounds  need  not  be  set  out.  (Cro.  EUlz* 
465  )  After  verdict,  this  description  will  be  held  sufficiently 
certain.  (1  Burr  628.^  Ejectment  does  not  require  great 
certainty.  (5  Burr.  2.672.  1  Sdk.  S64.  2  ffm.  Blade.  R^. 
706.  2  Strange  695.  1  Lord  Raymond  191.  1.  T.Rep.  704. 
1  Bac.  160.  5  Baton,  368.  2  Boo.  A\%  420.  The  law 
merely  authorizes  the  court  to  order  a  rule  of  sorvey,  and  is 
not  imperative. 

Hunt,  in  reply .-^The  defiance,  in  which  the  defendants 
counsel  js  instructed,  was  given  by  defendants  wife^  in  whom 
the  property  really  is.  The  defendant  haa  no  interest  hi  the 
case;  wh^di  is  the  substantial  defence.  He  referred  to  the 
affidavits.  Did-  not  deiiy  the  authorities  that  ejectment  liel 
for  a  house,  orcbai^d,  ^e.  The  objecison  is,  that  the  verdict 
describes  the  premises,  when  the  decls^titiOB  does  not. 

JoBKsoN,  J. — \n  the  first  plac^,^  the  defendant  moves  to 

set  aside  Ae  service  of  the  writ,  on  the  gronnd^that  when 

tbi  copy  ^as  left- at  his  house  he  was  out  of  the  state  at  New- 

12 


00  CHARLESTON,  1825. 

York*  The  fact,  that  the  defendant  was  out  of  the  itate  at 
the  time,  is  not  denied,  and  the  evidence  shows  that  hit 
domicile  was  in  the  city  of  Charleston.  His  family  resided^ 
there,  and  it  is  impossible  to  distinguish  the  case  from  that  of 
Lark  vs.  Chappellf  (1  M^  Cord  566.)  Laurens,  the  district  i^ 
which  the  defendant  in  that  case  lived,  is  not  a  frontier  district, 
mid  the  case  there  put,  of  one  living  on  or  near  the  boundary 
line  of  the  state,  is  only  used  as  illustrative;  and  for  any  thing 
that  appears  his  visit  to  Georgia,  might  have  required  as 
much  time  as  the  present  defendants  to  New-York*  But 
independent  of  this  authority,  it  appears  to  the  court  diat 
the  act  of  1720,  contemplated'  and  intended  to  provide  for 
the  precise  state  of  things  existing  in  this  case.  The  ilicon* 
venience  incident  to  the  necessity  of  a  personal  service,  and 
the  probable  delay  resulting  to  the  plaintiff,  suggested,  no 
doubt,  the  provisions  of  the  act.  But,  in  its  operation,  it  iB 
not  only  calculated  to  give  facilities  to  the  plaintiff,  but 
operates  as  a  great  convenience  to  the  defendant;  as  it  super* 
cedes  the  necessity  of  proceeding  by  attachment,  which  is 
always  inconvenient  and  often  injurious  and  oppressive  to  the 
defendant.  The  cases  in  which  the  act  authorises  the  service 
of  the  writ,  by  leaving  a  copy  at  the  dwelling  house  or  most 
nbtorious  residence  or  habitation  of  the  defendant,  are» 
where  he  absconds  or  absents  himself  so  that  he  cannot  be 
found,  without  any  limitation  or  specification  as  to  ^me  or 
place.  Now  his  absconding  or  absenting  himself  ite  the 
circumstances  which  authorise  this  mode  of  service;  and,  if 
warranted  in  a  case  where  the  defendant  secretes  himself  about 
his  own  house  or  plantation  and  where  it  might  be  possible  ta 
find  him,  surely  the  reason  would  operate  still  more  powerful- 
ly where  he  was  out  of  the  state  and  beyond  the  reach  of  the 
process.  The  case  of  Oadsden  vs.  Johmonj  1  Noit  and 
Jd^Cordf  89,  has  been  relied  on  in  support  of  the  motion,  as 
containing  the  principle  on  which  this  case  must  be  decided; 
but  they  are  not  analogous,  nor  does  that  case  in  any  manner 
imerfere  with  tb^  case  of  Lark  vs.  ChapptU.    There  the 
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fkfeodant  had  abandoned  his  town  residence  when  the  copy 
was  left  there,  and  his  country  residence,  to  which  he  re- 
moved, had  in  the  language  of  the  act,  become  his  dwelling 
house,  and  his  most  notorious  place  of  residence  and  habita* 
tion;  and  tlie  true  criterion  is,  whether  the  defendant-  had  or 
had  not  abandoned  the  domicile  at  which  the  copy  was  left. 
If  he  had,  but  one  hour  before,  the  service  would  have  been 
bad;  and  if  he  bad  not,  it  would  have  been  good,  wheresoever 
he  might  have  beeu  at  the  time.  Arguments,  ab  inconveni^ 
«n^»,  have  been  drawn  from  the  circumstance  that  the  defen* 
dant  might,  by  this  mode  of  service,  be  deprived  of  the  right 
to  defend  the  action;  but  it  may  be  answered,  that  a  prudent 
man  ought  not,  and  probably  never  would,  leave  his  residence 
for  any  length  of  time,  without  leaving  an  agent  instructed 
}n  his  unsettled  affairs,  and  who  would  apprise  him  of  any 
matters  which  might  require  his  attention.  But  these  evils 
are  in  a  great  degree  imaginery;  for  by  tlie  practice  of  the 
court,  the  defendant  would  on  showing  the  circumstances  be 
allowed  to  cone  in  and  plead  at  any  time  before  judgment; 
and  even  after  judgment,  the  court  would,  on  merits  shown, 
open  the  case  and  let  the  defendant  into  his  defence  if  he  had 
not  an  opportunity  of  coming  in  before. 

On  the  motion  in  arrest  of  judgment  the  court  concur 
generally  with  the  presidmg  judge^  for  the  reasons  expressed 
by  him.  It  is  impossible,  from  the  nature  of  things,  that  the 
record  can  so  describe  the  loau  in  quo  that  a  stranger  would 
be  able  to  identify  it,  with  the  same  certainty  that  he  would 
the  face  of  a  friend.  Certainty,  to  a  common  intent,  is,  there- 
fore, all  that  can  be  practically  required.  The  objection, 
that  the  verdict  contains  another  or  further  description  than  that 
contained  in  the  record  cannot  avail  the  defendant;  although 
the  court  concur  with  the  counsel,  that  so  far  as  it  goes  to 

describe  the  premises  it  is  unavailing.  By  the  default  of  the 
defendant,  the  plaintiff's  title  in  the  premises,  described  in  the 

record,  was  admitted;  and  the  only  question  over  which  the 
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jory  bad  any  power  was  the  quanium  of  damagcs.(a)  Ekit  sup- 
posing: that  the  questioa  of  title  was  properly  submitted  to 
tbem,  chey  could  not  travel  out  of  the  record  to  determine  the 
title  lo  a  diffisreut  /oeur  in  ^o.  If  that  described  in  the 
verdict  be  the  same  mentioned  in  the  record,  it  is  well;  no 
injtnry  has  been  done  to  the  defendant^  if  it  is  not,  it  is  irrele« 
vant  and  surplusage,  and  will  not  impugn  the  verdict,  so 
far  as  it  appears  to  be  thematters  submitted  to  the  jury.  It 
must  stand,  therefore,  a^a  general  verdict  for  the  plaintiff. 

The  ground  taken  that  the  plaintiff  bad  not  procured  a 
surveyof  the  premises,  under  a  rule  (tf  court,  cannotbe  sustain- 
ed* The  act  which  authorixes  a  survey  to  be  made  is  not 
imperative,  and  certainly  never  was  designed  to  be  used 
when  tt  was  unnecessary.  Either  party  may  resort  to  it, 
when,  for  the  want  of  other  evidence  of  identity,  it  becomes 
necest^ar^;  but  when  they  thank  proper  to  put  dieir  rights 
upon  other  evidence,  it  would  be  a  strange  construction  to 
compd  them  to  provide  more  than  was  necessary;  for  many 
cases  occur  particularly  in  to'Aus  and  villages,  where  the 
identity  can  be  otherwise  as  certainly  and  satisfactorily 
established,  in  this  case  there  is  another  reason  which 
would  operate.  The  judgment  by  default  was  conclusive, 
as  well  to  the  locus  in  juo,  as  to  the  plaintiffs  title.  He  was 
not  therefore  under  the  necessity  of  producing  any  evidence 
on  the  point;  and  to  have  required  him  to  procure  evidence, 
which  there  was  no  necessity  to  use,  would  be  unreasonable: 

Motion  dismissed. 

Huntf  for  the  motion. 

PriohaUf  contra. 

^a.)  KM  the  evidence  that  is  necessary  in  tucji  a  case,  where  the  plaintiff 
merely  goes  for  his  title  and  not  for  damages,  is  to  take  care  that  he  prove 
damages  enough  to  carry  costs.  So  raled  by  Judge  Nott,  sitting  for  Judge 
Hnger,  at  nUiprius,  in  Letvf.  Stnvyar,  at  Iicxington,  A'od.  1825.         B. 
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John  Lowoek  e^  al.  vi.  J.  C  Mosxs. 

it^^cms  that  all  laws  ought  to  be  prospeciive  in  their  operation,  anfl  where 
tliey  are  not  so,  hot  interfere  with  past  tnyiMslioDs  or  conlracts,  they  are 
ieconsiitflpit  with  (he  princifiks  ot  sound  logjslatton  and  roid. 

The  right  of  the  plaintiff  to  imprison  bis  debtor  UQtil  lie  paya  the  debt, 
forms  no  part  of  the  Itz  contraetus.  The  obligation  to  make  satisfaction, 
mast  always  eiist;  and  the  right  to  disohar|e  a  debtor  from  prison,  upon 
a  siirretfder  of  his  property,  dp«s  not  affect  the  ngbt  of  satisfaption;  bat  h 
a  part  of  the  Uxfirit  with  a  view  to  which  people  always  contract,  and 
lhere(bre  becomes  a  part  of  the  Ux  coniracius.  It  does  not  impair  the 
right  ol  the  creditor  over  future  acquisitions  of  the  debtor. 

The  right  to  imprison  the  del»tor  is  no  part  of  the  contract,  but  a  paotsbmcnt&r 
not  performing  it,  which  tbest^te  may  refuse  to  inflict,  or  may  modify,  or 
discharge,  and  the  contract  is  still  left  in  full  force 

S  rendae  master,  iropri8one4  under  a  ca.  sa.  at  a  time  when  vendue  masters 
were  prohibited  from  the  benefit  of  the  prison  bounds  and  iosoivent 
debtors  aetst  upon  a  revocstttoo  of  t)ie  act  depriving  veoduo  masters  of 
such  benefit,  is  entitled  to  the  benefit  of  the  repe^tqg  act,  and  are  put  oa 
a  footing  with  other  debton. 

Not  filing  a  schedule  within  forty  days,  only  deprives  the  debtorof  thebenefitof 
the  prison  rwUt  or  UmUtf  but  does  not  deprhre  him  of  the  final  beoefit  of 
the  act,  but  he  may  render  it  in  M  an?  time  during  his  confinement. 

A  vendue  master  not  having  rendered  a  schedole  within  forty  days,  at  a  time 
when  he  was  deprived  of  the  benefit  i»f  the  insolvent  debtors  and  prison 
bounds,  acts,  is  not  precluded,  when  the  privilei^e  of  those  acts 
are  again  rettoied  to  vendue  mastecs  by  the  legiaWow* 

This  was  a  motion  made  by  the  defendant  in  Charleston^ 
before  Judge  Bay  at  Chambers,  for  the  benefit  of  the  prison 
bounds  act.  The  deleadant  bad  been  a  vendue  master,  and 
had  sold  goods  for  the  plaintiffs  to  the  amount  of  about 
S17,000.  In  the  mean  time  Moses  failed  and  the  plaintiiFs 
brottght  actions,  and  obtained  jtidgments  and  executions 
against  him,  in  June  1831,  and  under  these  executions  he  had 
been  confined  to  the  Charleston  gaol,  nearly  two  years. 
And  now  this  motion  was  made  in  May  1824,  on  his  part, 
for  the  benefit  of  the  prison  bounds  act« 

To  this  motion  it  was  objected,  that  the  defendant  was 
oot  entitled  to  the  benefits  of  the  act,  as  the  legislature  by 
their  act  of  1815^  deprived  vendue  masters  of  the  benefit  of 
the  prison  bounds  and  insolvent  debtors  law,  <<  in  all  cascs> 
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where  his  or  tbeir  debt  or  debts  arose  from  not  paying  to  tfar 
owner  or  owners  who  shall  place  property  in  tbeir  bands  for 
sale,  the  proceeds  of  the  property  so  disposed  of." 

To  this  the  defendant  replied  that  the  act  of  1815,  was 
repealed  by  the  act  6f  tlie  20th  December  1823;  and  that  noir 
be  stood  upon  the  same  footing  as  other  debtors,  and  was. 
entitled  to  the  prison  bounds  and  insolvent  debtors  acts. 

The  plaintiffs  on  t'^e  other  baud  contended  that  when 
the  Judgments  were  obtained  against  the  defendant,  and  he 
was  committed  to  prison,  he  was  not  entitled  io  the  benefit  of^ 
the  prison  bounds  and  insolvent  debtors  acts,  and  that 
though  the  act  of  1823,  did  repeal  the  act  of  1815,  yet  the 
defendant  could  not  be  benefited  thereby,  as  the  act  of  1833 
could  not  affect  in  any  way  vendue  masters,  committed  a  a 
time  pre\iou8  to  that  act.  That  under  the  act  of  1815,  the 
plaintiffs  had  a  right  to  imprison  the  defendant  until  he  paid 
the  debt;  and  the  act  of  1823,  could  not  by  a  retro^pec* 
tive  operation,  affect  such*  right.  That  the  act  of  1823,  was 
entirely  prospective,  as  all  taws  should  be,  and  could  not 
operate  upon  cases,  occurring  previous  to  i(b  enactment. 
That  the  legislature  never  intended  it  to  have  such  operation; 
and  if  it  did,  so  much  of  the  act  would  be  void,  as  was 
retrospective  and  interfering  with  the  rights  of  the  parties 
arising  from  their  contracts. 

To  this  the  defendant  replied,  that  it  was  not  interfer- 
ing with  any  contract,  nor  was  it  retrospective,  in  the  sense 
so  objectionable  to  sound  legislation;  but  that  imprisonment 
was  a  mere  process  for  enforcing  contracts  and  duties  which 
could  be  modified,  altered  and  abolished,  at  any  and  at  all 
times,  as  to  any  and  all  suits. 

It  was  also  objected  on  the  part  of  the  plaintiff,  that  the 
prison  bounds  apt,  (Pub.  LawB  456^  did  not  allow  the 
benefit  of  the  act  to  any  prisoner  under  execution^  who  had  mrt 
filed  his  -schedule  within  forty  days.  And  the  defendant 
replied  to  this,  that  that  exception  did  not  apply  to  cases 
fike  bis^  where  it  would  have  been  idle  to  have  filed  his 
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petition  and  schedule  preyious  to  the  act  of  ISSS,  allowing 
him  the  benefit  oftbe  prison  bounds  act. 

The  case  was  argued  at  length  and  leamecUy,  by 
Hessrs.  Priolcau  and  Uolmesj  for  tbg  motion* 

And  by  Messrs.  King^nd  Gadsden  for  the  creditors. 

Mr.  Prioleau  and  Mr.  Holmes^ — ^In  reply  to  the  argu« 
ments  against  the  motion  urged  that  the  opposition  made  by 
the  plaintiffs  in  these  actions  was  cruel  and  oppressive  in  a 
high  degree,  as  defendant  had  already  been  confined  in  jail 
twenty  two  months;  and  to  confine  t^im  in  jail  the  remainder 
of  his  days  could  answer  no  good  purpose  to  the  plaintifls 
themselves,  as  he  was  totally  unable  to  pay  the  debts  at 
jnresenf;  and  incarceration  in  a  jail,  would  render  him  unable 
to  use  any  means  for  bettering  his  condition  in  life,  so  as  to 
enable  him  to  pay  off  those  d^bts  by  bis  future  industry. 
Besides,  it  would  not  only  be  punishing  the  defendant,  but 
also  a  wife  and  nine  or  ten  helpless  children,  whose  only  de- 
pendence for  their  future  support  was  on  the  industry  and 
exertions  of  a  husband  and  father.  That  the  principle  con* 
tended  for  was  not  only  cruel  in  itself,  but  it  was  inconsistent 
with  civil  liberty  and  the  .true  policy  of  the  United  States, 
and  of  every  state  in  the  union.  For  the  state  of  which  he 
was  a  member,  had  a  right  to  his  services  as  a  freeman,  in 
thecapadty.of  a  mi^tiaman,  to  aid  in  defence  of  his  country 
and  as  a  juror  to  aid  in  the  execution  of  the  laws  of  his  coun- 
try and  in  the  discharge  of  other  civil  obligations  as  a  citizen. 
For  these  and  many  other  reasons,  the  sound  policy  of  our 
laws  and  the  principles  of  the  general  and  state  governments 
would  not  permit  or  suffer  the  doctrine  of  perpetual  imprison- 
ment to  exist  in  this  land  of  freedom.  .  They  admitted,  that 
part  of  the  act  of  1823  was  prospective  in  its  operation;  but 
that  the  first  clause  was  a  general,  distinct,  independent 
clause,  merely  repealing  the  act,  without  relation  to  any  existr 
ing  contract  whatever,  and  that  when  this  barrier  was  remov- 
ed, there  was  nothmg  \khich  stood  in  the  way  of  the  defend- 
ant's discharge.    That  to  contend  that  a  legislative  body,  in 
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wbom  the  supfeme  powder  was  vested,  coitid  not  pass  laws  to 
liberate  debtors,  wa5  tii  efleet  to  cripple  it  in  one  of  its  mosl 
i^ssedtial  prerogatives.  That  the  principle,  so  strongly  urged 
on  the  other  side,  ofavei^aemasterpledging  his  body  asa  part 
o(  the  original  (contract,  and  making  it  a  part  of  the  lex  contrac* 
tia,  is  falafcidtu^ifl  the  extreme.  It  bad  do  foundation  to  support 
it,  but  the  ingenohy  of  constractioti  given  by  the  opposite 
eotttisel.  A  vendue  master's  contract  is  like  that  of  every  other 
debtor  in  ifs  original  creation^  to  wit,  that  he  will  piay  the 
debt)  antl^I&e  every  other  man  his  body  and^  hia  goods  may  be 
taken  in  satisfaction  of  the  debt.  But  ibis  it  not  by  any  ex* 
press  contract  on  bis  part,  but  by  the  operatic  of  the  general 
law  of  the  land  which  snbjects  his  body  and  goods  to  make 
•diis  satisfiiction,  and  is  to  betaken  svh  modo;  that  is,  subject 
to  sueh  restraints  and  conditions  as  the  lex  fori,  or  general 
Ibw  of  the  land  shall  from  time  to  time  ordain  and  establish. 
Befo'fe  the  act  of  1815,  vendue  masters*^  debts  stood  upon  the 
same- foundation  as  all  other  debts;  but  that  act  said,  a  ven* 
due  master  should  not  have  the  benefit  of  the  insolvent  laws. 
This  formed  no  part  of  the  original  cdbtract,  but  it  was  aeon* 
ditlon  prescribed  by  a  power  over  whom  tile  debtor  bad 
BO  control,  and  which  deprived  bim  of  that  privilege.  It  was  a 
ebnditkm  of  the  lea^fori,  not  of  the  le^s  toutraeius,  and  the 
same  power  i^  hich  created  this  condition  could  take  it  away; 
and  when  it  was  removed  and  taken  away,  then  the  parties 
were  restored  to  their  original  situation,  according  to  the 
general  laws  of  the  land.  That  the  legislature  has  a  power 
to  pass  laws  to  liberate  debtors  cannot  at  this  time  be  a 
<)uestion«  In  the  state  of  Rhode  Island,  they  bad  no  insol'- 
vent  laws.  The  power  was  exercised  by  the  legislature  only* 
bf  4  WhedMi  136,  it  is  expressly  laid  down*  that  a  state  has 
a*  po^wer  to  pass  insolvent  laws.  It  was  so  determined  by 
Judge'  Chtue  in  Connecticut.  Judge  IVilson  ruled  the  same 
poin%  and  so  did  Judge  Elswortk;  and  chief  Justice  Jay  held 
that  the  power  was  blherent  in  the  state  legislatures  to  pass 
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laws  for  the  relief  of  insolvent  debtors  from  perpetual  ioi- 
prisonment.  In  all  these  cases,  it  has  be6tl  determined,  that 
the  passing  of  insolvent  laws,  does  not  of  itself  impSiilr  the  ob- 
ligation of  contracts,  but  only  amounts  to  a  provision, 
which  the  wisdom  of  the  nation  or  state  has  directed  for  the 
relief  of  a  debtor  from,  punishment  for  non-performance  of  a 
contract,  which  a  state  may  refuse  to  inflict,  leaving  the  con- 
tract in  full  force  and  the  debtor  still  liable  upon  it.  The 
act  in  question  does  no  more.  In  1  J^ott  ^  J^V  Cordis  Rep. 
486,  in  our  own  courts,  it  is  laid  down  that  imprisonment  for 
debt  forms  no  part  of  the  lex  contracttts. 

In  answer  to  the  objection*made,  that  the  schedule  was 
not  filed  within  40  days  after  the  original  arrest,  it'  is  suffi* 
cient  to  say.  that  the  defendant  was  deprived  of  the  benefit  of 
the  act.  It  would  have  been  a  vain  and  idle  thing  for  the 
defendant  to  have  filed  a  schedule,  as  a  preparatory  step  to 
his  obtaining  the  benefit  of  the  act,  when  the  act  of  1815  bad 
expressly  taken  that  privilege  uway  from  him;  and  the  law 
will  not  impose  it  as  a  duty  on  any  man  to  do  a  vain  or  idle 
thing*  But  as  soon  as  the  disability  was  removed,  die  sche* 
dule  was  filed  preparatory  to  his  making  the  present  applica- 
tion. 

After  taking  some  time  to  consider,  Bat,  J.  on  another 

day  delivered  the  following  opinion. 

In  delivering  my  opinion,  1  shall  not  travel  over  all 
the  grounds  taken  by  the  able  and  ingenious  counsel  on  both 
sides  of  this  case;  but  only  refer  occasionally  to  the  princi* 
pies  urged  and  laid  down  in  the  cases  relied  upon  on  each  side* 
As  a  preliminary  position,  however,  to  this  investigation,  I 
must  premise  that  I  admit  the  force  of  all  the  authorities 
quoted  to  shew  that  all  laws  ought  to  be  prospective  in  tlieir 
operation,  and  that  where  they  are  not  so,  or  where  they  in« 
terfere  with  past  transactions  or  contracts,  tbey  are  inconsis- 
tent with  the  principles  of  sound  legislation  and  void,  as  con« 
tended  for  on  the  part  of  the  counsel  for  the  plaintiffs.   This, 

therefore,  is  my  answer  to  all  that  class  of  cases  and  authori« 

13 
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ties  so  ^bly  conmnented  upon  by  the  counsel  who  led  in  ep-' 
jiosition  t<r  this  motion  upon  that  part  of  the  present  case, 
leaving  made  this  admission,  1  shall  now  proceed  to  examine 
the  other  material  points  insisted  on  in  the  course  of  the  ar* 
.gument.  And  the  first  and  pirincipal  one  was,  that  it  was  a 
part  of  the  original  contract,  on  the  part  of  the  defendant,  that 
in  addition  to  his  obligation  to  pay  the  debt,  that  his  body  'm 
Qase  Qf  failure  should  be  perpetually  imprisoned  for  it.  Now 
to  support  such  a  contract  as  this,  so  hostile  to  civil  liberty,  iC 
was  surely  incumbent  on  the  gentlemen  to  shew  some  express 
agreement  by  which  defendant  engaged  to  make  this  surren* 
der  of  his  liberty  during  the  remainder  of  his  life,  or  to  pro- 
duce some  law  to  shew  that  such  an  agreement  was  implied. 
But  no  sucb  agreement  on  the  part  of  the  defendant,  either 
wr  tten  or  parol,  was  produced.  No  agreement  in  writing 
signed  by  the  party  to  that  effect,  nor  any  offer  made  to 
prove  or  substantiate  any  parol  contract  of  the  nature  or  kind 
contended  for;  that  branch  of  this  supposed  contract,  there- 
fore, must  fail,  as  no  express  agreement  has  been  brought 
forward  to  substantiate  it.  But,  say  the  gentlemen,  it  is  im- 
plied by  law.  And,  here  again,  I  must  observe,  that  it  was 
incumbent  on  them  to  shew  in  what  part  of  the  black  lettered 
code,  this  implied  or  supposed  contract  was  to  be  found* 
Surely  it  is  not  to  be  found  in  the  Common  Law,  that  noble 
and  venerable  system  will  warrant  no  such  presumed  con* 
struction.  (a.)  And  if  it  was  contained  in  any  statutory  re- 
"  *'  —    ■  ■  ■  ,    .  ,  tt 

(a  }l  confess  his  Honor  regards  thejCommon  Law  as  more  noble  and  vea- 
erabJe  than  I  do;  aod  1  tbink  it  is  only  necessary  to  refer  to  a  principle  of  the 
Conmon  Law  as  sanctioned  by  his  honor,  in  the  case  oiMCIam  va.  BoQ/m, 
(\  Com/.  Rep.  221.  Tread.  Ed.)  to  convince  most  men  that  its  doctrines,  as 
they  have  been  some  times  eipbonded,  are  not  the  most  benignant  or  pei* 
feet  in  the  world.  "For  if  one  (says  C.  J.  JMbnls^e)  be  fa  eiecutioa  ho 
ixaf^t  to  live  of  his  own,  and  neither  the  plaintiff  nor  the  sheriff  is  bonnd  lo 
^ve  him  neat  or  drink,  no  more  than  if. one  dittraim  cattle,  and  pats  them  |n 
a  pound,  for  there  the  owner  of  the  cattle  ought  to  give  them  meat,  and  not 
he  that  distrained  them,  no  more  is  (he  party  or  the  sheriff,  who  has  one-la 
eieeotion,  bound  to  give  meat  to  the  prisoner,  bathe  opght  tojiveoflils 
own  goods,  although  he  be  in  for  felony  until  he  be  attainted,  ffftd  this  hy  th^ 
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gulation,  it  was  equally  incumbent  on  them,  to  have  brought  it 
forward  and  have  sheti  n  it   As,  however,  no  such  iihpliedcon- 

rottfW  9fUu  Commou  Law.  For  before  attaiader  the  ^ods  are  bis,  and  ia 
hb  hands,  and  the  common  law  in  this  point  is  confirmed  by  a  statute;  (1  R, 
3.  cap,Z.)  and  if  he  have  M  goodie  he  shall  live  of  the  charity  of  others,  and  if ' 
others  thtdl  give  him  nothing,  lei  him  die  in  the  name  of  Ood,  if  he  wili,  and 
impute  the  cause  of  it  to  bis  own  fault,  for  ht»  presiunptton  and  ill  behavior 
brought  him  to  that  imprisonment."  (1  Plow.  Rep.  69.)  If  C.J.  MMague 
vfhs  correct  in  laying  down  tlie  law,  (Judge  JCotl  thinlcs  be  was  not.  M'Chin 
vs.  Hayne,  supra)  then  it  would  seem  the  plamtiff  has  a  right,  at  common 
law  to  impound  the  defendant  like  cattle,  as  a  pledge  till  the  debt  be  paid. 
But  in  this  state  it  has  been  decided,  (Lose  vs^Lowry^  1  M'Cord,  181,}  that  the 
pleintiff  is  liable,  when  the  prisoner  is  insolvent,  or  his  assets  insufficient. 

In  Manby  vs.  Scott,  1  Modern  132,  Mr.  Justice  Hyde^  in  delivering,  in  the 
Exchequer,  his  very  able,  attd  very  curious  opinion,  which  was  adopted  by 
all  the  judgea,  but  three,  out  of  the  twelve,  says:  *<  If  a  woman  be  of  so 
haughty  a  stomach,  that  she  would  choose  to  starve  rather  than  submit>  and 
be  reconciled  to  her  husband,  let  her  take  her  own  choice:  the  law  is  io  no 
default,  which  doth  not  provide  for  such  a  wife.  If  a  man  be  taken  in  exe- 
euiiony  and  he  He  in  prison  for  debt^  neither  the  plaintiff,  al  whose  suii  he  is 
tffretted,  nor  the  sheriff  who  took  him^  i»  bound  to  find  him  meaij  drink,  or 
doUUr,  but  he  must  lite  on  his  own^  or  the  charity  of  others:  and  if  no  man 
will  relieve  htm^  lei  him  die  in  the  name  of  God,  says  the  law,  and  so  say  I.  If 
a  woman,  who  can  have  no  goods  of  her  own  to  live  on,  will  depart  from  her 
husband  against  his  will,  and  will  not  submit  herself  to  him,  let  her  live  on 
charity,  or  j^orve  in  the  name  of  God',  for  in  such  case  the  law  says,  her  evil 
fjeroeanor  has  brought  it  upon  herself,  and  her  death  ought  to  be  imputed  to 
her  own  wilfulness."  In  answer  to  Tyrrell  fy  Twisden,  that  the  remedy  in  the 
Ecclesiastical  Court  was  not  sufficient  to  compel  the  husband  to  grant  his  wife 
alimony,  he  denies  it  and  says,  "with  us  the  rule  is,  Committitur  Mare- 
fcal  or  Prison  de  Fleet.  There  the  sentence  is,  Traditur  Satana:.  Which 
judgment  is  raor&  penal?  Take  him  Oaoter,  'till  he  pay  this  debt:  or,  take 
him  Pevil,  'till  he  obey  the  cncRCii."  And  yet  their  judgment  is  warranted 
by  St.  Paul,"  Whom  I  have  delivered  unto  Satan."  As  much  is  said  by  our 
law,  **  £xeommunicato  interdicitur  omnis  actus  legitimtu,  ita  quod  agere  non 
potest^  nee  aHquem  conventre  cum  ipso,  nee  OR  ARE,  nee  loqui,  necpalamnec 
abseondUe  vesei  lieet:^  The  learned  judge,  in  the  same  case  always  support- 
ing/as he  terms  it,  « the  bone  against  the  flesh,**  has  laid  down  a  method  of 
procoriog  a  divonca  at  common  law,  or  as  he  calls  it  **  taming  a  shrew."  It 
may  beof  adrantage  to  the  reader.  **  One  kind  of  divorce  between  husband 
and  wife  is,  when  action  of  trespass  is  brought  against  them,  and  the  husband 
9nltf  appears,  and  process  issues  out  against  the  wife,  until  she  be  waived  and 
outlawed,  «he|e9n  never  purchase  her  pardon,  or  reverse  the  outlawry^  unless 
the  husband  will  appear;  so  that  if  the  husband  please  he  is  divorced.  If  tlie 
wife  be  outlawed  by  erroneous  process,  and  tiie  liusband  will  not  brin^  a  writ 
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tract  has  been  sheiwcn  to  arise  by  implication  or  presumptioo 
either  by   the  common  or  statute  law,  I  am  irresistibly 
brought  to  the  conclusion,  therefore,  that  this  implied  branch 
of  this  contract  must  fail,  as  well  as  the  express  part  of  it, 
which  has  been  alleged.     It  appe^s  to  me,  therefore,  that 
this  supposed  engagement  of  the  defendant  to  submit  his 
body  to  perpetual  imprisonment  for  debt,  formed  no  part  of 
the  lex  contraetusj  or  original  agreement.     I  do  admit  that 
when  a  maa  contracts  a  debt,  that  he  contracts  eo  instantit  or 
comes  under  an  obligation,  to  pay  it  or  make  satisfaction  for 
it,  and  that  this  obhgation  remains,  till  such  satifaction   is 
made:    And  this  is  the  sum  and  substance  of  every  such 
contract;  indeed  it  is  literally  the  lex  contractus^  both  by 
the  civil    and  common  law.     After  this  contract  is  made 
and   entered   into,  then  it  is-  to  be  governed  and  regula- 
ted by  the  lex  fon^  or   the  general  laws  of  the  land^ 
one  of  which  is,  that  if  the  debtor   does  not   pay  and 
satisfy  the  debt,  the  creditor  haa  a  right  to  sue  and  im- 

■         III.  I  ■    H     -III  I  -  1^  III! 

of  error,  he  m^y  by  tbi»  way  6e  rid  of  a  shrew,  and  that  dolh  coiuitervail  a 
divorce."  See  the  cases  in  Iho  Year  Books,  14  Hen.  6.  pt.  14.  a.— 18  Edw.  4. 
pi.  4.  a.  This  opinion  of  Judge  Hyde's  will  not  only  inslnict  tiie  lawyer,  but 
aSbrd  much  amusement  to  the  general  reader.  *'  I  will  conclude  (says  the] 
jadge^  the  general  question,  or  first  point,  with  the  judgment  of  Sir  Thomas 
Smith  i:i  his  book  of  the  Commonwealth  of  England.  *  The  naturalest  and 
first  eonjunction  of  two,  towards  the  makhig  a  further  society  ot  conlinu- 
ance,  is  of  the  husband  and  wife,  eacli  having  care  of  the  family:  the  man  to 
get,  to  travel  abroad,  to  defend;  the  wife  to  save,  fo  stay  at  home,  and  disfri- 
bate  that  wfaicli  is  gotten  for  the  nurture  of  the  children  and  family;  is  the 
first  and  most  natural  but  primate  appnrence  of  one  o*  the  best  kind  of  com- 
monwealths, where  not  one  always,  but  sometime,  end  in  some  things, 
another  b-^ars  rule;  which  to  maintain,  God  bath  given  the  man  greater  wit, 
better  strength,  better  courage  to  compel  the  woman  to  obey,  by  reason  o,f 
foroe;  and  to  the  woman,  beaujy,  fair  countenance,  and  sweet  words  to 
make  (he  man  obey  her  again  for  love.  Tbttseach  obeyeth  and  commjindo 
eth  the  other«  and  they  two  together  rule  the  house,  so  long  as  they  remattt 
together  in  one.'  I  wish  with  all  my  heart,  that  the  women  of  thb  age 
would  learn  tl^us  to  ohey,  and  thus  to  command  their  husbands:  so  will  they 
want  for  nothing  that  is  fit,  and  these  kind  of  JUtk-fliet  shall  not  suck  up  or 
devour  their  husbands  estates  by  illegal  trtok.'* 

See  in  EtUitTt  chap.  1.  the  judgment  on  Queen  Vattf^r  R.< 
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prison  ham.  Then  the  bumanity  of  the  law  steps  io,  and  says 
to  the  creditor,  although  you  have  a  right  to  imprison 
your  debtor,  in  order  to  compel  him*  to  make  satisfac- 
tion, yet  you  shall  not  imprison  him  for  life;  he  shall 
give  yon  up  all  that  he  has  as  far  as  it  will  go,  and  upon  his 
doing  so,  he  shall  regain  his  liberty,  but  at  the  same  time  the 
original  contract  shall  remain  unimpaired,  so  that  any  future 
acquisitions  he  may  gain  by  his  future  industry,  shall  be  lia** 
ble  to  pay  the  debt  for  which  he  was  ijiprisoned  or  such  part 
as  may  be  due  after  giving  up  'his  alL  Hence  the  origin  of 
all  bankrupt  law^  and  all  insolvent  laws;  and  they  are  foun« 
ded  in  wisdom  and  justice  as  well  as  in  the  soundest  policy. 
When  a  man  has  become  insolvent  by  misfortunes  in  trade 
or  otherwise  and  is  confined  in  goal,  it' surely  can  answer  no 
good  or  wise  end  to  keep  him  immured  within  the  four  walls 
of  a  prison,  where  he  can  make  no  efforts  to  satisfy  his  credi- 
tors or  support  his  own  family;  he  is  rendered  useless  to  him- 
self, his  family  and  his  country.  Is  it  not,  therefore,  wise 
and  politic  to  restore  such  a  man  to  his  liberty,  that  he  may 
devote  his  future  life,  to  satisfy  all  those  just  and  reasonable 
claims  upon  him  and  support  a  family  dependent  on  himi 
Surely  no  man  can  deny  it. 

In  the  next  place  is  to  be  considered  the  nature  of  the 
remedy  in  such  cases  by  the  lex  fori  of  South  Carolina.  The 
act  to  establish  the  bounds  of  prisons  in  addition  to  the  insoU 
vent  debtors  act  and  for  the  relief  of  insolvent  persons,  ^thc 
act  under  which  the  defrndant  now  applies  for  relief,  j  recites 
that  ^'whereas  humanity  requires  that  the  confinement  of  per- 
sons on  civil  process  should  be  less'  rigorous  than  it  has,  hi^ 
therto,  been.*'  It  then  goes  on  and  enacts  or  prescribes  the 
terms  and  the  mode  and  manner  in  which  the  insolvent  deb- 
tor should  apply  for  his  release  from  gaol  and  the  conditions 
upon  which  such  release  is  to  be  obtained.  It  then  declares 
that  a  man  who  shall  honestly  and  fairly  give  up  and  surren- 
der all  b  is  estate,  real  and  personal,  to  his  creditor  or  credi- 
tors, or  so  much  thereof  as  shall  be  sufficient  to  satisfy  the 
debt  or  debts  for  which  he  may  be  confined,  shall  be,  thence- 
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foFtb  difiduffged  aad  set  at  libertjj::  With  a  proviso  ^at  an^ 
future  proper^  he  may  aoquire  shall  be  liable  for  the  de- 
mand for  which  he, bad  been  confined.  Here  then  is  the  hvL* 
vane  remedy  which  our  legislature  has  provided  against  per* 
petual  imprisonment,  and  which  prescribes  the  terms  upon 
which  a  man  imprisoned  may  regain  his  liberty  and  once 
more  be  restored  to  society  and  his  family.  It  at  the  same 
time  expressly- guards  against  any  interference  with  the  obli- 
gation of  contracts,  and  leaves  them  unimpaired,  .and  brings 
this  act  of  our  legislature  within  sdl  the  rules  of  constrpction 
laid  down  by  chief  justice  Marshall  in  the  case  of  Slurge0 
and  Crownimhieldf  and  in  the  cases  decided  by  Judge  Chase^ 
Judge  WUson^  Chief  Justice  Elsworth  and  Chief  Justice  Jay^ 
which  were  quoted  and  relied  upon  by  the  counsel  for  the 
defendant.  4  Wheaion,  198.  It  cannot  be  denied  that  our  le» 
gislatnre  by  the  act  of  1815,  did  suspend  the  operation  of  this 
humane  and  benevolent  act  against  vendue  masters,  for  reasons 
which,  no  doubt;  they  thought  sufficient  to  justify  them  in 
such  suspension.  But  in  the  year  1823,  they  thought  proper 
to  remove  that  suspension  for  reasons  which  induced  them, 
bo  doubt,  to  conclude  that  the  suspension  of  the  insolvent 
acts  to  that  class  of  men,  was  unreasonable  and  unjust:  But 
iUb  was  BO  interference  with  the  obligation  of  any  contract 
any  vendue  master  may  have  entered  into.  It  left  all  those 
contracts  in  the  same  state  where  the  act  of  1815  found  them; 
and  this  is  an  inherent  act  of  sovereign  power  which  every 
stale  ha&  a  right  to  exercise  as  it  thinks  proper.  Chief  Jus- 
tice XarshaU  (i  fVheaion^  200,)  szys  « the  distinction  be* 
tween  the  obligation  of  a  contract  and  the  remedy  given  by 
the  legislature  to  enfo4  ce  the  obligation  of  it,  is  founded  in 
tlie^iature  of  things}  without  impairing  the  obligation  of  the 
contract,  the  remedy  may  certainly  be  modified  as  the  wisdom 
«f  the  atate  shall  direct.  Confinement  of  the  debtor  may  be 
a  punishment  for  not  performing  his  contract,  or  may  be  al* 
lowed  as  a  means  of  inducing  him  to  perform  it.  But  the 
sfiate  msgf  retuse  to  inflict  this  punishment,  or  withhold  this 
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means  and  leave  the  contract  in  full  force.  Inprisoninent 
is  no  part  of  the  contract,  and  sinrply  to  release  the  prisoner, 
does  not  impair  its  obligation.'*  This  opimen  of  so  great  a 
man,  therfore,  is  to  me  condnsive  as  to  the  conslttutimialitj 
of  the  late  act,  and  proves  beyond  all  dotibt  that  it  was  n^ 
interference  with  the  obligation  of  the  defendant's  contract, 
wMcli  was  left  where  ibe.  act  of  1815  fennd  it,  furinipaired. 
This  late  act  was  only  opening  the  door  which  had  been  clos^ 
ed  against  the  defendant,  and  gave  him  permissiiNi  to  go  oui; 
if  he  thought  proper  to  comply  with  the  requisitioos  ni  At 
prison  bounds  act,  and  it  did  no  more. 

Tiie  third  and  last  ground  which  I  shall  observe  upwi, 
jespects  the  filing  of  the  schedule. 

The  act  under  which  the  dejfendant  cHirims  to  be  set  at 
liberty,  does  to  be  sure  require  that  a  scfaednle  of  his  proper^ 
ty  should  be  rendered  in  within  40  days  after  his  arrest,  otfier* 
wise  he  shall  not  be  entitled  to  Uie  priion  mlM  or  ioimdk 
prescribed  by  the  act;  but  this  only  goes  to  deprive  him  of 
the  privilege  of  remaining  within  limits  presoribed  by  die 
act.  (b.)  The  neglect  or  omission  does  not  deprive  him  ofthe 
final  benefit  ofthe  act;  for  the  4th  clause  of  #ie  act  gives  him 
the  privilege  of  rendering  it  in  at  any  time  during  his  eon*- 
finement;  and  the  filing  the  schedule  in  January,  1S22,  was  a 
compliance  with  the  4th  clause  ofthe  act,  if  it  had  been  ne- 
cessary  in  this  case  to  rely  upon  it.  Bat  ^  argument 
made  use  of  by  the  defendant's-  counsel  on  that  head  was  conv. 
rlusive  to  my  mind  on  the  subject:  vift,  that  it  .would  have 
been  an  useless  and  absurd  diing,  to  have  given  in  a  schedule 
preparatory  to  his  taking  the  benefit  of  the  act,  wh(»i  he  was 

(b.)  Itappeanto  the  Reporter  that  this  n  true  as  t9  (lie  prison  bounds  act, 
but  he  hambly  submits,  whether  by  the^th clause  ofthe  PritonBowuUJet, 
(Pubii%  Lamiy  456,)  the  prisoner  under  gxecutiim  isoot  deprivedof  tlie  beiie> 
fit  of  the  Imohatt  Jhbtor$  4cf,  if  he  do  not  file  his  schedule  withio  40  dajv 
of  his  aetual  eonftn^ment.  The  pe titloa  here  was  ftfr  (ho  benefit  of  the  Pri' 
4en  Bnm/is  Ji^.  Q*. 
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absolutely  deprived  of  the  benefit  of  the  act  itself,  (c.)  T  be 
last  schedulei  however,  is  strictly  conformable  to  the  act. 
Upon  the  whole  of  this  case,  therefore,  I  am  clearly  of  opin- 
ion, that  the  defendant  is  entitled  to  the  benefit  of  the  act; 
and  that  this  relief  is  neither  nnconstitutional  nor  against  the 
obligation  of  the  original  contract. 

From  this  decision  the  plaintifi*s  appealed  on  the  grouqjjsi 

1st.  That  the  act  of  1 823  is  a  prospective  act,  and  can^ 
not  apply  to  the  case  of  a  vendue  master  in  custody  under 
the  general  law  of  the  land  and  the  special  act  of  1815. 

2nd.  That  the  law  of  1815,  under  the  sanction  of  the 
legislature,  g^ve  a  special  security  for  vendue  tracnsactions 
arising  under  it,  which  cannot  be  impaired  by  the  act  of  1823. 

3rd.  That  the  act  of  1 823  provides  a  special  remedy 
for  snbsequent  vendue  contracts,  and  therefore  should  not  b^ 
80  coDiStrued  as  to  destroy  an  existing  security  without  ex- 
tending to  the  case  of  security  newly  provided. 

4th.  That  no  schedule  was  filed  by  the  defendant,  ac^ 
cording  to  the  special  provision  of  the  prison  bounds  act,  and 
therefore  he  was  not  entitled  to  its  benefit. 

5tb.  That,  if  the  law  of  1823  acts  retrospectively  and 
destroys  an  existing  security,  it  is,  so  far  as  it  regards  existing 
contracts,  under  the  laws  of  1815,  unconstitutional  and  void. 

Argued,  28M  Feb.  1825^ 

OadsdeUj'  for  the  motion. — The  act  of  1815  was  not 
repealed  until  two  years  after  these  Judgments  were  obtained. 
The  act  of*1823,  is  entirely  prospective,  and  canno't  operate 
upon  rigbta  acquired  under  these  judgments.  To  give  it 
any  oth^  construction  would  be  a  violation  of  all  principles 


(c.)Tbeoeceanty  of  the  defendaots  situation,  seems  to  have  excnsed  hfi 
not  filing  bis  schedule  within  40  days  in  the  case  of  Crova^  vs.  Coburny  ante, 
14.  But  in  that  case,  no  distinction  wan  made  between  the  Prison  Bc^nd^and 
Insolvent  Debtors  acts,  nor  between  the  benefit  of  the  mere  HmiUandruUs  of 
tbegaol,  andthe  final  benefit  of  the  act.  The  ease  of  CrowU  &  Cobum,  seems 
to  have  been  decided  entirely  under  the  3rd  clause  of  the  Prison  Bounds 
act.  R. 
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of  sound  legislation.     2  DaUat^  386,  396.   Siurges  vg. 
Crouminshuldf    4   Wheatouy    135.    2    QdlisoiC$   Reports 
1 39.      In  Dash  vs.   P^an  Klech^  t    Johns.  Reports  477, 
Jadge  Kenti  says,  lairs  crimiQal  and  dvil  must  be  prospec- 
tive; and  that  a  statute  should  not  receive  a  construction 
which,  would  give  it  a  retrospective  operation,  if^  capable  of 
any  other.     This  is  a  leading  case,  ably  Investigated.     The 
case  was  au  action  for  an  escape,  and  the  court  held  that 
the  act  should  not  extend  to  rights  acquired  by  an  escape, 
before  the  passing  of  the  act.     Shall  we  in  this  case  divest  a 
right  fixed  by  the  judgments.^     To  shew  that  it  interferes 
here  with   vested  rights,  it  is  necessary  to  enquire  into  the 
objects  of  the  act  of  1 8 1 5.     It  was  intended  to  guard  against 
the  Jratui  and  negligence  of  auctioneers.    All  their  abuses 
amount  to  the  one  or  the  other  of  these.    They  are,  in  some 
sort,  public  officers;  and  for  their  privileges  are  justly  subject 
to  disabilities.     As  a  security  to  the  public,  the  legislature 
^d  not  choose  that  his  fraud  or  negligence  should  be  inves- 
tigated in  every  particular  case.     It  was  therefore  consider, 
ed  as  something  criminal,  and  it   formed  a  case  of  fraud, 
analogous  to  the  exceptions  under  the  insolvent  laws,  on  the 
supposition  that  property  is  concealed,  which  may  be  extort- 
ed, by  imprisonment.    But  without  the  motive  it  was  con- 
sidered as  a  just  punishment.     It  formed  a  statutory  fraud; 
Bs  under  the  statnte    of  frauds   contracts  arc  presumed 
fraudulent  unless  in  writing.     So  a  trustee  can  not  buy  the 
trust  estate,  as  firaud  will  be  presumed.   The  same  in  case  of 
young  heirs.    In  the  faith  of  this  security,  the  goods  were 
sent  to  auction,  and  the  defendants  have  6een  convicted  of  the 
fraud  under  the  act.    The  plaintiffi  hKve  a  right  to  keep  the 
body  till  the  goods  are  produce^-     Suppose  the  cas/of  an 
attachment  from  Chancery  to  ^orce  a  decree;  would  not  the 
felease  of  the  party  attached  interfere  with  vested  righu? 
The  act  is  certainly  CBpMe  of  prospective  construction,  and 
willjou  give  it  another?    The  kgislature  determined  to 

14 
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irepeal  tbe  act  o^  1815|  but  they  did  not  intend  to  do  any 
thing  unconstitutional.  The  act  of  1823  prqvides  that 
auctioneers  shall  give  security  to  the  city  council.  1  he 
iprmer  provision  was  intended  as  a  security.  But  a  person 
already  in  jail  could  not  be  forced  to  give  this.  This  secu» 
rity  was  in\ended  fpr  the  protection  of  the  employer  and  for 
the  fiuthful  discharge  of  the  duty  of  the  auctioneer.  Thi$ 
very  question  is  decided  in  4  DalL  85. 

As  to  the  argument  that  these  provisions  belong  tp  the 
texjorii  and  not  to  the  lex  toniracius:  Suppose  the  insolvent 
laws  were  repealed,  could  a  person  be  taken  ^up  who  had 
been  discharged? 

King,  on  the  same  side-r*Submitted  whether  the  act  of 
18239.  was  not  intended  to  optrrate  prospectively,  and  not  Uk 
interfere  with  existing  obligations.  The  assumpsit  was 
m^de  after  the  law  of  1815;  and  the  judgment,  rendered 
before  the  repeal  of  the  law,  consummated  their  right  to  the 
seeuri^  given  by  the  act.  This  is  different  from  other  con- 
traptSy  it  is  a  breach  of  trust.  Parties  guilty  of  fraud  sire 
9ot  entitled  to  the  insolvent  laws.  How  would  the  court 
Wtinjjpibh  this  from  the  case  of  attachment  out  of  Chancery^ 
tocomj^el  the  performance  of  a  decree,  which  he  had  put  it 
o.ut  of  bis  power  to  perform?  Would  not  equity  give  this 
rcanedy  for  this  breach  of  trust? 

Will  the  court  say  that  they  were  deprived  of  one 

i^ecnrity)  without  bemg  entitled  to  the  other?    As  to  the 

jprouqd,  that  the  schedule  was  not.  filed  within  forty  days,  he 

>pferred  to  the  act  Uself  which  required  it,  (2  Ire©.  158, 160.) 

9pd  to  2  Jlf«  Cord  265. 

•JoAtwoji  Justice,  enquired  if  the  schedule  was  filed 
withift  forty  days  from  the  jessing  of  the  act  of  1823,  and  it 
was^^ered  that  the  act  passt^  the  20th  of  December  and 
the  scMuIe  was  $le^  on  the  27th,  only  six  days  afterwards. 
The  counsel  for  the  defendani  were  stopped  by  the 
court;  and  on  a  future  day,  the  courts  without  delivering  any 
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formal  opinion,  stated  that  they  agreed  io  opinion  vith  that 
eipressed  by  the  court  below,  and  dismissed  the  motion. 

King  and  Oadsden  for  the  motion. 

Priolcau  and  Holmesj  contra. 


«5: 


John  S.  Peake  w,  Wm.  Camxct  &  James  Johnson. 

^  magistrate,  having  jorisdiction  of  llie  subject  matlcp,  can  not  be  made  liabW 
in  a  civil  acUon,  unleas  traad  op  collusion  be  sbewn;  and  such  corrap- 
(IPO  must  appear  either  from  the  gressncss  of  the  circumsUoces,  o«  he 
proved  aUunde. 

The  act  of  1740,  anthoriasing  magistrates  taseiie  and  sell  horses  belonging 
to  slaves,  is  constitutional;  for  slaves  can  hold  no  property,  nor  BUe>or  b% 
ptted;  and  the  exercise  of  such  authority  by  a  msgistrate  in  determntek 
Whether  the  h<yrse  belonged  to  the  stove  or  not,  is  ajadieial  act 

Tried  before  Mr.  Justice  Richardson,  at  Waltcrbo- 
rough,  Colleton  district,  in  November  term,  1824. 

This  was  a  summary  process  to  make  defendants  HaWe 
for  three  horses,  under  the  following  circumstances.  It  ap- 
peared in  evidence  that  prior  to,  and  on  the  Mnd  August 
1 822,  the  plaintiff  was  the  legal  owner  of  the  horses  in  question; 
that  some  few  days  before,  the  defendant  Wm.  Gantey  seixed 
them,  and  delivered  them  to  the  other  defendant,  James  John- 
son,  a  justice  of  the  peace,  at  the  same  tirtie  making  tm 
affidavit,  thathe  believed  them  to  be  the  property  of  negroes; 
iCrhereupon  the  said  James  Johiisbn  proceeded  to  sell  the 
Aor«es,  under  the  34th  section  of  the  negro  act,  (2  Breff.^^, 
T.  t.  rJfO-T)  and  obtained  for  the  same  the  sum  of  $  69  25, 
The  plaintiff  being  at  the  time  sick,  requested  two  friends  to 
attend  the  sale  for  him;  they  accordingly  did  so,  and  having 
stated  to  defendant  James  Johnson  the  sickness  of  the  plain- 
tiff, they  demoded  the  property  in  his  behalf,  forbid  the  s^le 
3ind  ofered  to  swear  that  the  property  was  the  plaintiff's,  and 
that  they  were  present  when  the  horses  were  purdiased  by 
hitn.    "The  defendant  James  Johnson  dfferedto  deliver  up 
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the  borsesi  if  they  would  tnkc  the  oath  prescribed  ju  the  acf., 
bat  they  refused  to  do  so,  because  they  could  not« 

On  behalf  of  plaintiff,  it  was  contended  that  although 
the  defendant,  James  Jciimson,  under  the  act  had  jurisdiction 
of  the  subject  matter,  yet  he  had  rendered  himself  liable  by 
act  complying  with  its  provisions  in  the  following  particulars: 

Because  the  act  which  is  to  be  construed  strictly,  re- 
quires that  the  affidavit  to  be  made  by  the  party  seizing, 
should  set  forth  distinctly,  that  the  property  seised  was  kept, 
raised  and  bred  for  the  use,  benefit  and  profit  of  slaves,  ^  and 
that  it  was  seized  in  the  possession  of  a  slave  or  slaves," 
whose  names  should  be  set  forth  therein,  and  the  affidavit  of 
Cantey,  upon  which  the  defendant,  James  Johnson  acted,  was- 
defective  in  the  above  particulars,  as  welt  as  in  stating  simply 
the  belief  of  deponent,  that  the  horses  were  the  property  of 
slaves.  It  was  further  contended  that  he  was.  liable,  inasmuch 
as  he  had  condemned  and  sold  the  horses  without  notice  to 
the  plaintiff,  upon  tiie  exparte  and  singular  affidavit  of  Can« 
tey,  who  was  interested  in  the  condemnation  of  the  property^ 
and  had  not  reduced  to  writing  the  proceedings  of  the  con^ 
demnation;  and  lastly  because  the  act  in  question  is  uncon* 
stitutional  and,  therefore,  void. 

On  behalf  of  the  defendant  James  Johnson,  ^the  other 
defendant  not  being  represented  by  counsel)  it  was  contend*- 
ed,  substanttally,  that  he  could  not  be  made  responsible  for 
an  error  of  judgment,  and  that  he  was  justified  in  condemn* 
ing  the  property;  as  no  affidavit,  corresponding  with  the  one 
prescribed  by  the  act,  had  been  made  before  him  ob  behalf 
of  the  plaintiff. 

The  presiding  judge  decided  that  the  defendant  James 
Johnson,  having  jurisdiction  of  the  subject  matter,  could  not 
be  made  liable  in  a  civil  action,  however  erroneously  he  had 
acted;  unless  fraud  or  collusion  could  be  shewn,  but  gave 
judgment  against  the  other  defendant. 

A  modon  was  now  made  to  reverse  the  decision  of  the 
J^dge  on  tl^  circuit,  on  the  following  ground^: 
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1st.  Because  the  said  James  Johnson  is  liable,  under  the 
olrcamstances,  for  the  value  of  the  horses,  inasmuch  as  he  did 
Hot  comply  with  the  requisites  of  t!ie  act,  to  entitle  him  to 
condemn  and  sell  the  property. 

2nd.  Because  the  act  referred  to,  and  under  which  the 
defendant,  Johnson,  professes  to  have  acted,  is  onconstitu* 
lional  and  therefore  void. 

Johnson,  J.— -The  position  laid  down  by  the  presiding 

judge,  that  a  magistrate  is  not  liable  in  a  civil  action  for  the 
consequences  of  an  error  of  judgment,  in  a  matter  over  which 
he  has  jurisdiction,*  is  one  which  will  not  be  coutroverted; 
and  it  is  equally  clear  that  to  make  him  liable  in  such  a  case 
corruption  must  appear,  either  from  the  grossness  of  the  cir« 
cumstances,  or  be  proved  aliunde*  It  is  not  pretended  that 
there  is  any  proof  on  the  subject;  so  that  on  reference  to  the 
first  ground  of  the  motion  jit  will  only  be  necessary  to  enquire: 

1st.  Whether  he  had  jurisdiction  over  the  subject  raat« 
ter.'^  and 

2nd.  Whether  the  circumstances  justify  the  conclusion 
that  he  acted  corruptly? 

Without  entering  into  a  minute  analysis  of  all  the.pro* 
visions  of  the  act  of  1740,  (Pub.'Lawsy  171-2,j  on  which 
the  proceedings  before  the  defendant  were  founded.  It  wi]I 
be  seen  at  once,  that  all  that  was  necessary  to  give  the  defend* 
ant,  acting  as  a  magistrate,  jurisdiction  over  the  matter,  was 
that  the  horses  should  have  been  seized  and  brought  before 
him,  under  a  charge  that  they  were  kept,  raised,  or  bred  foi 
the  peculiar  use  and  benefit  o&  a  slave;  and  that  this  state  of 
facts  did  substantially  exist  is  abundantly  proved.  In  this 
9tate  of  things  the  act  imposed  it  on  him,  as  a  duty,  to  take 
the  oath  of  the  person  seizing  them,  concerning  the  manner 
of  seizing  and  taking  them,  and  if  he  is  satisfied  that  the  sei* 
zure  was  made  according  to  the  directions  of  the  act,  he  b 
required  to  declare  them  forfeited,  an<l  to  order  them  to  be 
sold;  and  the  only  remaining  question  is,  whether  he  acted 
with  good  faith  in  the  discharge  of  this  duty.    In  general. 
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this  court  woald  regard  the  decision  of  the  presiding  Judge, 
on  a  question  of  fact,  arising  in  a  case  within  the  summary 
jurisdiction,  as  conclusive;  and  this  itself  would  furnish  a  suf- 
ficient answer  to  all  the  objections  to  the  regularity  of  the 
proceedings.  But  if  we  examine  them  r»'ith  the  candour  and 
liberaKty  due  to  a  tribunal  constituted  of  such  materials,  as 
these  for  tiie  most  part  must  necessarily  be,  wc  are  obliged 
to  come  to  the  same  conclusion.  It  is  true  that  the  ot^th  of 
William  Cantey,  who  seised  the  horses,  is  not  drawn  with 
all  that  technical  precision  which  we  should  expect  from  a 
profound  lawyer,  or  an  experienced  clerk,  but  it  contains  the 
most  positive  affirmation  that  the  horses  seized  were  not  the 
property  of  any  white  person,  and  his  confident  belief  that 
th«y  were  the  property  of  slaves;  and  even  admitting  that  it 
does  not  furnish  strict  legal  proof  of  the  fact,  it  may  readily 
be  believed,  that  an  honest  man  might  draw  that  conclusion. 
The  same  ma>  be  said  of  his  rejecting  the  evidence  of  Josiah 
Perry  and  Thomas  W.  Boone,  the  friends  of  the  plaintifi*,  and 
of  his  not  giving  notice  to  the  plaintiff  of  the  seizure  of  the 
horses.  For  although  it  is  thought  that  It  would  have  been 
bis  duly  to  have  beard  evidence,  which  might  have  been  of* 
fered  when  the  question  was  before  him,  whether  they  belong- 
ed to  slaves  or  not;  yet  it  may  well  be  doubted,  in  the  first 
place,  when  after  he  had  given  the  order  of  condemnation,  he 
was  bound  to  hear  any  evidence,  but  that  prescribed  by  the 
act  itself,  viz.  the  oath  of  the  owner  or  other  person  having  the 
lawful  custody.  And  in  the  second  place,  it  h  4)Poved  by 
plaintifTs  own  witnesses  that  he  was  apprised  of  those  pro* 
43eedings,  however  informal  the  notice  might  have  been.  The 
f^eneral  immunity  which  the- law  extends  to  magistrates  in  the 
lionest  exercise  of  their  legitimate  funcflonsj  is  not  denied; 
bat  it  is'contended,  in  support  of  this  motion,  that  the  powers 
delegated  by  this  act  is  without  the  pale  of  their  general  an* 
thority,  and  that,  therefore,  in  the  exercise  of  it,  the  same 
gprotection  is  not  extended  to  them.  T^is .  idea  is  infeited 
from  the  assumption  that  it  is  a  ministerial  -and  not  a^  judicial 


F£bRUARY  TEtlM.  in 

^ower.  In  determining  this  question,  we  must  look  to  the 
«ct  to  be  done.  If  it  involves  only  the  exercise  of  judgmenti 
then  it  is  purely  judicial,  and  if  the  execution  of  process,  then 
it  is  purely  ministerial.  By  the  act  the  magistrate  is  required 
to  take  the  examination  <^  the  persons  seizing  the  horses,  and 
ifhe  is  satisfied  that  they  ^re  the  property  of  slaves,  it  is  his 
duty  to  give*  die  order  of  condemnation  and  sale;  and  if  this 
power  be  tested  by  the  foregoing  rule,  it  is  the  exercise  of 
judgment  alone,  and  therefore  exclusively  judicial. 

The  second  ground  of  the  motion  has  been  abandoned, 
and  it  is  only  now  noticed  to  express  the  sanction'  of  the  court 
to  the  footing  on  which  the  counsel  put  it.  The  idea  doubt* 
less  originated  in  the  supposition  that  the  act  was  an  infraction 
of  that  article  of  the  constitution  which  secures  the  right  of 
trial  by  jury;  and,  as  between  the  citizen  owner,  and  other 
persons,  there  is  n »  question  that  an  act  giving  to  justices  df 
the  peace,  the  power  of  determining  the  rigjjt  of  prop^ty^i  c€ 
this  value  would  have  been  unconstitutional.  But  by  the 
laws  of  this  state,  slaves  can  have  no  property;  neither  can 
they  sue  or  be  sued;  so  that  as  respects  them  the  question 
of  property  can  never  arise;  and  in  this  view  of  it,  the  act  k  t 
mere  disposition  of  property  which  belongs  to  no  one.  Indeed 
the  act  itself  seems  to  have  avoided  this  difficulty  by  ereatiajg, 
in  SQiae  measure,  the  owner  or  person  having  the  legal  pos- 
session of  the  goods  the  sole  judge;  for  upon  their  takkig  the 
oath  prescribed  by  the  act,  the  magistrate  is  bound  to  restore 
f  o  them,  the  possession  of  the  goods. 

The  motion  is  refused. 

Grtmfce*  Legare  and  €rrtm£e,  for  appellant. 

Martm  and  Elmore^  contra. 
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Martin  Stroble  ts.  Daniel  Large. 

«  • 

Covenant  to  erect  a  steam  engine.  Penalty  51»000  In  an  aclion  ofMt^  ao 
tbe  covenant,  daoiagei  can  not  be  recovered  beyond  the  penalty.  An<f  • 
verdict  for  the  penalty i  with  interert  from  the  date,  sei  aside,  nmint^reift 
be  remitted. 

The  general  rule  is,  that  whatever  damages  tftc  plaintiff  may  have  sustained,  in 

an  action  of  debt^  he  can  only  recover  mere  nominal  damages  beyond 
tbe  penalty. 

Tried  before  Mr.  Justice  Huger  at  CbaurlestoDy  in  MHy 
leim,  1824. 

This  was  an  .action  of  debt,  for  a  penalty  in  a  covenant. 
Tbe  defendant  had  contracted  to  erect  a  steam  engine  for  tbe 
plaintidf,  according  to  the  terms  of  a  sealed  instrument  oi 
writing  mider  tbe  penalty  of  $iyOOO.  The  plaintiff  alleged 
a  breach  in  tbe  contract  owing  to  the  defectiveness  of  tbe 
work*  Much  evidence  was  introduced  on  the  subject  of 
damages.  The  presiding  judge  charged  the  jury  that  they 
roiigbt,  if  they  considered  sufficient  proof  of  the  damage  had 
been  given,  find  to  the  extent  of  the  penalty,  wUh  interest 
from  the  date.  The  jury  having  found  accordingly,  a  motion 
was  now  made  for  a  new  trial  on  the  grounds: 

1st.  That  there  was  not  even  sufBcient  ev^idence  to 
anthorize  a  verdict  to  the  extent  of  tlie  penalty. 

2nd.  That  the  jury  could  in  no  event  find  tbe  penalty 
Wild  interest. 

Crrimke^  against  the  motion, — Cited  2  DaUas  253.  4 
Dai/s  Rep.  30.  1  Mass.  Rep.  308. 

Johnson,  J.^->There  is  no  foundation  for  the  firat; 
grounds  of  this  motion.  1  he  proof  of  a  breach  of  the 
covenants  contained  in  the  agreement,  on  tbe  part  of  the  de- 
fendant and  of  damages,  even  beyond  the  amount  of  tbe 
penalty,  is  very  satisfactory. 

2nd.  The  question,  whether  the  jury  could,  in  any 
event  give  a  verdict  for  interest,  by  way  of  damages^  beyond 
Ibe  penalty  contained  in  tbe  agreement,  is  concluded  by  the 
case  o(  Bonsai  vs.  Taylor,  (1  M^Cord  503.J    That  was  an 
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^ctioD  on  a  bond  conditioned  for  the  payment  of  moneyi  and 
although  the  report  of  that  case  is  very  concise,  the  opinion 
was  founded  on  mature  deliberation,  and  after  a  careful 
review  of  the  authorities,  and  with  reference  to  the  practice 
of  our  courts;  and  if  in  a  case  of  that  description,  where  the 
damages  can  be  ascertained  with  mathematical  precision,  the 
plaintifi'was  not  entitled  to  recover  beyond  the  penalty,  it 

.would  follow  for  the  same  reasons,  that  he  was  not,  in  a  case 
where  they  must  fer  the  most  part  be  altogether  conjectural. 
When  parties  are  left  free  to  contract  they  may  make  the  law 
of  then:  own  contract,  and  if  they  stipulate  about  the  dama- 
ges, the  interest,  the  delay  and  vexation  which  would  result 

>from  the  breach  necessarily  enters  ipto  the  estimate.  It  is, 
indeed,  impossible  to  conceiTe  for  what  purpose  a  penalty 
was  designed,  unless  it  were  to  cover  t&ese  injuries;  and  it  b 
the  plaintiffs  folly  or  misfortune,  if  he  has  not  stipulated  fcHr 
enough.  The  cases  opposed  to  this  view  have  not  escaped 
the  view  of  the  court,  and  it  will  not  be  denied  that  there  are 
•omeoffaigh  authority;  but  it  will  be  seen  that  it  is  fully  sup 
ported  by  the  current  of  the  English  decisions  which  are  col* 
kcted  and  digested  by  Sergeant  Williamaj  the  very  learned  an* 
Rotator  of«iSauiMi{erj'  Rep,  and  a  review  of  these  cases  )*esults  in 
the  conclusi5D,  that  whatever  damages  the  plaintiff  may  have 
•actually  sustained,  in  an  action  of  debt^  he  can  only  recover 
mere  nominal  damages  beyond  the  penalty;  and  such  has 

.  uniformly  been  the  practice  of  our  courts.  (1  Saund.  58,  a 
Mie  1.  6  Term  Rep.  304.  6  Vesey  414-5.  Statute  8  and  9. 
fV.  iii.  ek.  2.  «.'8)The  case  of  J?onja/ and  Taylor j  was  perhaps 
the  first  iu  which  the  right  to  recover  more  was  ever  claimed. 
The'motion  for  a  new  trial  is,  therefore,  granted,  unless  the 

.  plaintiff  remits  the  interest   or  damages  found  by  the  jury 

.  beyond  the  penalty  of  $1000,  contained  in  the  coTeoant. 
Pepoon  for  the  motion* 
Chrimkef  contrs^ 

15  ' 


I  - 


114  CHARLESTON,  1825 

StiIobel  vs.  Largs. 

« 

lo  an  actio|i  of  covenant  on  an  agreement  under  seal^  tbe  plaintiff  may  re* 
cov^r  damages  to  the  eitent  sustained  without  regard  to  tbe  penaUy,  but 
in  debt^  only  to  the  amount  of  the  penalty.    The  recovery  in  either  caMr  * 
will  be  A  bar  to  the  other,  fa.) 

Asaumpsit  will  not  lie  for  the  breach  of  a  contract  under  seal. 

Tried  Before  Mr.  Justice  Bay,  at  May  Term,  1834. 

This  was  a  foreigo  aCtachmeat,  in  astumpiit  for  work 
and  labor,  &€•  and  also  on  a  contract  under  sedlf  which  was' 
set  out  and  ileclared  upon  in  the  declaratioui  and  was  fonnd* 
ed  on  the  same  covenant  or  sealed  contract  which  was  sue^ 
'opoii  in  the  last  reported  case,  between  tbe  same  parties,  in 
which  the  jury  gave  a  verdict  to  die  full  amount  of  the  penaU 
ty.  Tbie  writ  was  entered  in  the  Sheriff's  Office,  30th  June, 
181f ,  iatt  2  o'clock,  P.  M#  and  the  declaration  filed  19th  Jaa- 
1819,  being  exactly  the  hour  and  minute  when  the  other  ac« 
titMi  was  commencied,  and  the  declaration  filed.  It  was  pro* 
posed,  on  the  part  of  defendant's  attorney,  that  this  case  should 
be  postponed,  until  Judge  Buger,  who  tried  the  former  caae 
and  who  was  temporarily  absent,  should  resume  his  duty  aa 
'presiding  judge;  the  propriety  of  which  proposal  it  was  urged 
was  made  manifest  by  the  fact,  that  the  witnes^e^,  many  of 
wboin  were  the  same,  testified  as  to  facts  and  £ircamstances 
^hich  were  the  foundation  of  the  verdict  of  the  jury  in  the 
otber  cause.  This  propositi  was  rejected.  A  motion  was 
then^made  for  a.  n<)nsuit,  on  the  inspection  of  the  record,  it 
(kfing  manilfest  that  this  was  ah  action  on  an  implied  assump* 
at,  when  there  was  a  special  contract  under  seal  and  the  said 
eohtriact  let  out  and  declared  upon.  This  motion  was  over* 
ruled;  and  a  verdict  found  for  the  plain tiC 

A  tnotioh  was  now  made  for  a  nonsuit,  on  the  ginounds: 

Ist.  That  this  was  an  action  of  assumpsit  on  a  contract 
under  seal. 

2nd.  That  the  party,  having  shewn  by  his  declaration, 
that  there  was  an  express  contract,  could  not  recover  on  tbe 


4^ 


(a.;  See  on  this  subject,  Poihitr  on  ObhgaHoast  904,  Boom*  Zi.part  2d^  ck. 
e,  0rl.  1 .  and  Evaw^  note,  8  vol  91 .  ^ 
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counts  for  work  and  labpr,  materials  furnished  or  money 
laid  out  and  expended  for  defendants  use;  but  could  recover 
only  on  the  jspecial  coqtract  or  not  at  all. 

3rd.  That  the  cause  of  action  in  this  case,  was  the 
sam/ft  as  that  in  which  the  sameplaindff  bad  recovered  the  pe^ 
nalty  of  the  contract  with  interest. 

Johnson,  J. — ^Tbis  case  arises  out  of  the  $ame  contract 
which  was  tried  before,  in  the  case  between  the  same  parties, 
at  the  present  term.  By  reference  to  it,  it  will  be  seen  that  the 
defendant  undertook  to  furnish  the  machinery  and  set  up  a 
steam  saw  mill  for  the  plaintiff,  and  that  he  was  to  send  on  a 
competent  agent  for  that  purpose,  and  for  the  faithful  per- 
formance, each  bound  himself  to  the  other  in  the  penalty  of 
0 1000.  The  contract  was  under  seal,  and  the  former  was.  an 
action  of  debt  for  the  penalty;  and  this  is  an  action  of 
assumpsit. to  recover  money  expended  by  the  plaintiff  in  sup- 
plying the  deficiences  and  repairing  the  defects  of  the 
machinery  sent  on  by  the  defendant  in  pursuance  of  the  con* 
tract.  Independent  of  the  written  contract,  there  was  no 
proof  of  any  undertaking  on  the  part  of  the  defendant  to 
refund  this  amount.  The  only  attempt  made  to  do  so,  was  in 
showing  that  some  of  the  materials  supplied  by  plaintiff  was 
done  with  the  knowledge  and  sanction  of  the  agent  sent  on  by 
defendant;  but  there  was  no  proof  of  any  authority  given 
him,  except  to  put  up  tbe  machinery  which  bad  been  sent, 
.  and  could  not  therefore  bind  the  defendant.  And  all  the 
grounds  of  this  motion  may  be  resolved  into  the  sinj^e 
question,  whether  the  plaintifi  v^as  in  this  form  of  action 
entitled  to  recover  back  the  money  thus  advanced  by  him,  if, 
as  was  fully  proved,  the  machinery  was  defective  and  of  no 
valuef  There  can  be  no  doubt  on  this  question.  All  the 
books  lay  if  down  as  a  settled  rale  that  assumpsit  will  not 
lie  for  the  breach  of  a  contract  under  seal,  and  in  this,  case, 
there  is  no  proof  of  any  contract,  either  express  or  implied,  a 
part  from  the  specialty ,  and  to  that  the  plaintiff  most  xesoct 
for  his  remedy^ 
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In  an  action  of  covenaut  on  that  agreement,  the  plain- 
tiff mig^t  have  recovered  to  the  extent  of  the  damages  he  had 
sustained,  without  regard  to  the  penahy;  or  in  debt  he  may 
recover  a  sum  equal  to  the  penalty.  The  recovery  in  either 
case  would,  however,  be  a  bar  to  the  other. 

Motion  for  nonsuit  granted.. 

Pepoon  for  the  motion. 

Holmes^  contra. 


pA^as  U  Lehre  vs.  T.  GouRDiir. 

Oifeodant  leased  to  plaiotiflb  NeIfOR*s  Ferry,  and  two  huodred  acreaof  lanc^ 
and  eovenanted  with  plaintiffs  to  furnish  one  half  of  the  laborers  necessary 
to  erect  a  bridge  over  a  neighboring  creek,  and'  to  amit  in  opening  a 
Dew  road  to  the  Ferry.  From  the  nature  of  the  covenant,  it  was  held  that 
the  ptamtiffs  were  the  actors,  and  that  the  defendantwas  not  bound  to  mova 
ia  the  matter,  until  he  had  notice  that  the  plaintiflGi  were  ready  to  en- 
gage in  it,  nor  was  he  bound  to  contribute  to  the  eipenses  until  they 
were  incurred,  the  benefit  being  more  immediate  to  the  plaintiffs. 

Tried  at  Charleston,  in  May  Term,  1824,  before  )rr. 
Justice  Huger* 

This  was  an  action  of  covenant.  In  October,  1816,  au 
agreement  was  entered  into  by  Gourdin  of  the  one  part,  and 
Davis  and  Lehre  of  the  other  part,  whereby  Gourdin  leased 
to  Da^s  and  Lehre  Nelson's  ferry  and  200  acres  of  land 
for  800  dollars  per  annum.  In  a  second  and  independent  co«^ 
venant  in  the  same  lease,  Gourdin  agreed  to  furnish  half  the 
labourers  necessary  to  erect  a  bridge  across  t\\e  Entaw  creek 
at  its  entrance  into  Santee;  and  farther  to  aid  and  assist  in 
opening  a  road  of  about  two  miles  from  the  mouth  of  the  said 
Eutaw  creek;  the  object  being  that  the  said  road  and  bridge 
be  at  the  joint  expense  of  the  two  contracting  parties.  The 
plaintiffs  complained  of  a  breach  of  this  covenant  on  the  part 
of  the  defendant. 

The  pleadings  made  two  questions: 

I$t  Was  there  a  breach  on  the  part  of  defendant.^  iin4| 
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2acl.  If  there  was,  to  what  extent  had  the  plaintiffs  been 
injured? 

It  appeared  from  the  exidence,  that  the  bridge  and 
road  in  question  were  of  considerable  importance  to  Nelson's 
ierry.  The  benefit  to  accrue  from  them  was  estimated  at 
from  two  to  three  hundred  dollars  per  annum,  and  the 
said  bridge  and  road  had  not  been  made.  The  road  from 
Charleston  to  Nelson's  ferry  leaves  the  Congaree  road,  not 
many  miles  from  the  ferry,  and  takes  a  more  northerly  direc- 
tion. The  road  contemplated  would  run  from  the  ferry,  in 
a  south  west  direction,  until  it  intersected  the  Congaree  road. 
It  is  often  difficult,  and  sometimes  impossible,  to  cross  the 
Santee  at  Nelson's  ferry,  from  freshets.  Could  travellers  re- 
turn into  the  Congaree  by  the  route  contemplated  in  the 
agreement,  and  not  be  obliged  to  retrace  their  steps  on  the 
present  road,  it  was  thought  certain  that  many  would  cross 
at  Nelson's,  who  are  now  deterred  by  the  Necessity  of  retum* 
ing  on  the  present  road,  sbould  the  £erry  be  difficult  or  inw 
passable.  There  appeared  to  be  two  or  three  blind  roads  run- 
ning from  the  mouth  of  the  Eutaw  creek  towards  the  Con- 
garee road,  sometimes  in  the  direction  of  the  road  contemn 
plated.  But  one,  was  opened  several  years  since,^  nearly  south, 
by  one  of  the  witnesses,  when  he  lived  at  the  ferry,  to  facili* 
tate  his  approach  to  his  summer  residence  in  the  pine  barren; 
there  was  another  in  a  more  westerly  direction,  which  was  called 
the  neighborhood  road.  The  one  which  the  plaintiff  wished 
opened  would  have  taken  a  still  more  westerly  direction, 
and  pass  through  a  swamp  attached  to  Williams'  creek.  This 
would  have  effected  more  completely  thd  object  of  the  par- 
ties than  any  other;  as  less  distance  would  have  been 
lost  by  travellers  who  might  be  unable  to  cross  at  the  ferry.. 
There  were  advantages  and  disadvantages  peculiar  to  each 
course.  It  is  thought  unnecessary  here  to  state  them  all.  It 
is  however,  important  to  state  that  the  road  by  Williams^ 
creek  would  pass  over  lands  said  to  belong  to  Samuel  Gour-* 
din,  the  eon  of  defendant^  ant^  land  belonjpng,  or  said  to  be- 
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t^iig  to  m»  OTiffrtll  and  bis  beirs.  Mr*  Darii  botd  dkectetf 
bift  overseer  to  open  the  road;  and  he  informed  Mr.  Oour* 
dioi  the  80D|  then  living  on  the  land,  of  bis  instnictiionsy  who 
replied  tfaat  the  road  might  be  opened  if  they  pleased  as  fa;r 
as  ^B  line,  bnt  not  beyond  it*  The  sop  occnpied  attd  pl^n^* 
ed  the  land  from  the  dajte  of  the  lease;  before  that  period  i( 
bad  been  caUed  the  land  of  his  father*  On  the  1st  and  7tb 
of  February,  1 81 9,  defendant  wrote  to  Davis  ^nd  proposed 
to  hnild  the  bridge  across  Eutaw  cr^ek,  if  Davis  would  give 
300  dollars,  or  that  he  would  give  Davis  .200  dollars  if  he 
would  build  the  bridge*  He  farther  observed  tb^t  the  road 
conid  not  be  cut  without  the -sanction  of  the  legislature.  .On 
the  14th  of  February^  Pavis,ina  letter  to  Gourdin,  insisted 
upon  .ha!vlii\g  the  road  .and  .bridge  made;  this  appeared  by  n 
copy  of  the  letter  transmitted  to  Lehrie  in  a  letter  from  the  de« 
fendaot  on  the  7tb  February,  1819.  On  the-r— of  — — 
18L9, 4m  aot  was  passed  fiutborizipg  the  road  by  Williams* 
creek  |o  be  cut*  At  Ibis  lUme,  Davis  was  a  menaber ,  of  the 
legislature.  Qn  tbe22nd.of  Jnly,  1822,  the  defendant,  by 
bis  attofpies,  Simons  and  Waring,  proposed  to  Davis  to  build 
the  bridge  and  cut  the  road  for  400  dollars,  if  he  wpaid  do 
it*  Jt  was  stated  by  two  witnesses,  on  the  part  of  the  plaioi* 
tifis,  that  in-.convQrsations  with  defi^ndant,  at  different  times^ 
be  said  that  a  road  could  not.be. cut  withput  an  act  of  the  le-> 
gislature,  and  had  he  Hoown  bow  averse  his  son  was  to  ^hav^ 
the  road  run  through  his  land,  be  would  not  have  entered  into 
qny  agreement  about  opening  it* 

The  presiding  judge  charged  tlie  Jury,  if  tbe  defendant 
bad  been :  guilty  of«a  breach  of  his  covenant,  tb^y  ougjit  to 
give  fi|ll  daqaages;  bnt,  he  tbongbt,  he  had  noU  That  b^ 
tbe  words  land  spirit  of  tbe.  covei^ant,  be  was,to^bcjre^arded 
.only  as  an  auzihary .  Tlpat  Davis.  wa^&  priiiicipal,  wbo  ought 
40  have  called  upon  defendant  to. proceed,  wi^  the  work  and 
not  defi^ant  ppon  him*  That  Uiie  agreeme^^t  was  loose;  no 
specified  direotionfor  tbe  .road  r  jto  t^ke;  wd,  that  certainly 
theve  was  uotbi^g  m  it. which  ajalhpriied.I^vis  %o  designate 
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4te  dtrection.    l*hat  if  Cburfiti  had  refused  wilfiitty  to  do 
^  thtn^  in  the  matter^  he  ought  to  be  ilMide  to  pfiy» 

The  jury  fi^ond  t  verdict  for  plwalifis. 

An  appeal  was  noir  made,  on  the  g^nndd: 

1st.  That  no  breach  of  covenant,  on  the  part  of  delend* 
ant  was  proved. 

2nd.  That  the  damages  were  greater  than  were  war* 
ranted  by  any  testimony  adduced  in  tfie  cafuse. 

Arguedj  ISth  Mtrck  1&35. 

Htfti/y  against  the  motion.'^Gottrdin  putting  Us  sod 
in  possession  of  the  land,  through  which  the  road  was  to  run 
was  an  attempt  to  take  advantage  of  his  own  wrong,  and  the 
terdict  is  proper.  The  question  was  tried  upon  its  merits, 
without  reference  to  form.  The  opening  of  the  road  was  the 
consideration  of  the  advance  in  rent,  and  the  plaintiff  was 
entitled  to  damages  on  the  covenant. 

JTuniut,  contra. — ^The  opening  the  road  was  a  secon* 
dary  stipulation  in  the  covenant.  This  same  case  has  been 
1)efore  the  court  before,  and  it  was  held  the  covenants  were 
nratual  and  independant.  (2  M  Cordis  Rep.  M4.)  Before 
Davis  should  have  his  action  on  the  covenant,  he  should  at 
leastnotify  Gourdin,  that  he  was  ready  tocomraence  the  road, 
&c.  Paying  O^Farrell  for  the  land  was  a  condition  preee* 
dent,  and  Davis  should  have  been  the  agent  in  doing  so. 
6ee  the  act  authoriting  the  road  to  be  made.  The  verdict 
should  only  have  been  for  half  the  expense  of  building  the 
bridge  and  making  the  road. 

Johnson,  J.-^By  the  covenant,  on  which  this  action 
is  brought,  the  defendant  was  bound  to  *^  furnish  one  half  of 
the  labourei^  necessary  to  erect  a  bridge  to  be  built  and 
erected  across  the  Eutaw  creek,  at  the  entrance  into  Same# 
river;  and  further  to  aid  and  assist  in  opening  a  rode  about 
two  miles  in  length  from  the  mouth  of  the  said  Eutawcreek^ 
into  the  main  Congaree  road,  leading  from  Charleston  to  Go* 
Inmbia.  The  object  being  that  the  said  road  and  bridge  be 
tt'the  joint  and  equal  ezpcn6et)f  both  the  contractingparties;" 
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and  tbe  breaches  assigned  are,  that  he  wonid  not  furoi^  one 
half  of  the  labourers  necessary  to  erect  the  bridge,  and  that 
he  did  not,  and  Would  not  assist  in  opening  the  said  road. 

The  question  made  by  the  first  ground  of  the  motion 
IS)  whether  the  defendant  has  broken  his  covenant?  For  the 
purpose  of  determining  the  legal  question,,  it  would  perhaps, 
only  be  necesisary  to  state  that  the  bridge  has  not  been 
erected,  nor  the  road  opened  by  either  of  tbe  parties.  But  it 
does  not  appear  that  the  defendant  was  even  wanting  in  good 
faith.  In  his  letters  of  the  1st  and  17th  of  February  1819^ 
he  offers  to  the  plaintiffs  the  alt^native  of  giving  or  taking 
$  200  for  building  the  bridge,  and  in  the  latter  he  objects  be* 
ing  himself  the  active  agent  in  opening  the  road,  until  an  act 
of  the  legislature  could  be  procured;  as  it  passed  through  the 
lands  of  otliers;  and  the  truth  of  this  fact  is  proved  by  tbe  a^t 
of  the  legislature  of  December,  1819,  passed  when  Davis,  one 
of  the  plaintiffs,  was  a  member;  and  the  notice  of  the  22od 
July,  1822,  contains  a  proposition  to  give  or  to  take  $  200 
for  building  the  bridge  or  opening  tbe  road.  Nor  is  there  any 
evidence  that  the  plaintiffs  did  at  any  time  give  the  defendant 
notice  that  they  were  ready  and  prepared  to  gu  to  work;  and 
the  question  now  is,  whether  these  circumstances  in  law  con- 
atitute  a  breach  of  tbe  covenant  t)n  the  part  of  the  defendant^ 
In  the  interpretation  of  contracts  it  is  a  universal  rule  that 
they  are  to  be  taken  according  to  tlie  intent  of  the  parties^  to 
be  collected  from  the  whole  context,  and  with  reference  to  the 
subject  contracted  about.  If.  we  look  into  this  contract,  it 
will  be  seen  at  once,  that  the  thing  to  be  done  was  content 
plated  as  an  immediate  benefit  to  the  plaintiff,  and  that  the 
benefit  to  result  to  the  defendant  *Aas  remote;  so  that  it  would 
be  naturally  expected  that  they  should  become  tbe  actors,  the 
first  movers  in  the  business;  and  this  is  implied  from  the 
terms  used,  *<  he  is  to  furnish  one  half  of  the  labourers  to 
erect  the  bridge,''  <<  he  is  to  assist  in  opening  the  road."  And 
apparently  with  a  view  to  pat  this  question  beyond  doubt,  it 
concludes  by  saying  the  object  is,  that  these  things  shall  be 
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ione  at  the  equal  expense  of  the  parties.  Taking  it  for 
granted  then,  that  the  plaintiff  were  to  be  the  act^^s,  it  fol- 
lows that  tiie  defendant  was  not  bound  to  move  in  the  matieri 
mtil  he  had  notice  that  the  plaintiiEi'  were  ready  to  engage 
in  it;  nor  was  he  boaud  to  contribute  to  tbe  expenses,  until 
thev  had  bisen  incurred.  The  same  reasons  which  woold 
operate  to  exclude  the  plaintiffs  from  becoming  the  actors  in 
the  transaction  would  operate  itill  more  forcibly  to  divest  the 
defendant  of  that  character,  and  the  result  would  be,  that 
both  must  move  at  the  same  instant  of  time.  The  work  is 
not  done,  nor  did  the  plaiotifis  give  the  defendant  notice  that 
lie  was  prepared  to  engage  in  it;  as  there  is  lio  evidence  thiLt 
the  couveKation  of  the  witness  and  defendant's  son  ever  came 
to  his  knowledge,  or  was  intended  for  him,  until  long  after  it 
transpired.  But  there  is  another  view  of  the  question,  whidi 
is  conclusive  under  the  circumstances  which  this  tase  comes 
liefore  the  court.  It  is  dbvioUs  that  if  the  plaintifis  are  enti<^ 
tied  to  recover  for  the  breach,  for  the  same  reasons  the  de« 
fendant  would  also  be  entitled  to  Ms  action.  Neither  has 
performed  the  workj  and  neither  has  given  notice  to  the  ottier 
<^f  his  readiness  and  preparation  to  engage  in  it.  The  mo» 
4!iou  for  a  new  trial  is  therefore  granted. 

Dunkin,  for  the  motion.  Bunt^  contra* 


N.  HAtW^RD  V$.  B.  MlDDLETON^ 

Hitsiigtiio  become  taw,  SMist  be  of  loilg  stsadiiig,  gtfiieMil  in  flio|ierilM, 
and  known  to,  and  aequieseed  in,  by  all  those  wboM  ii|Msaf»  alfcoM 
by  it,  besides  bcin|^  just  and- reasonable  in  its  operation. 

the  consignor  is  liable  (o  the  earripr  for  freight;  and  the  carrier  is  not  boood 
to  look  to  the  consigoorV  factor  foi'iti  aUd  no|lega!  ittage  OrcuStomiatbe 
eotttrary  Msts  itt'  CbaHeliM. 
Jf  the  «pa$iciiee  Iw  Hable,U  does  *ot  Q^  aie-oMMigaor  Cran 

two  may  be  liable  for  one  debt. 

9TrM  beftie  Bfr.  Justice  Coledck,  CfaAikMoD,  May 

Term,  1823* 
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This  wasan  action  of  assampsk  to  recover  the  fireighi 

'  of  certain  parcels  of  rice  of  defendant,  carried  from  his  planta- 

'  tion  to  the  city  in  plaintiff's  vessel.     The  carriage  of  the  rice 

and  the  amount  of  the  freight  being  proved  by  the  testimony 

'  of  cJBiptain  Hatch,  the  master  of  the.  plaintiff's  vessel,  the 

•  plaintiff  claimed  a  verdict,  which  was  resisted  by  the  defend- 
ant upon  the  grounds: 

Ist.  That  be  was  not  liable  to  pay  the  freight  of  his 

*  own  rice,  by  a  usage  of  trade  known  to  exist  in  Charleston, 
but  that  his  factor  alone  was  liable. 

2nd.  That  if  the  testimony  should  establish  that  both 
himself  and  his  factor  were  liable,  he  was  discharged  from  this 
suit,  because  the  plaintiff  had  elected  to  apply,  in4he  first  in- 
stance,  to  the  factor,  by  which  he  waived  his  right  to  apply  tor 
bim,  the  defendant. 

The  plaintiff,  on  the  other  hand,  contended  that  no 
usage  was  proved  which  discharged  the  planter,  and  if  it  had 
been,  it  would  have  been  unreasonable.  That  there  was  n6 
election  here,  and  by  law  the  consignor  was  liable  for  th6 
fieight  of  his  goods. 

A  number  of  witnesses,  factors,  were  examined,  to 
prove  that  it  was  a  custom  in  Charleston  for  the  carrier  to 
look  to  the  factor  for  freight,  and  not  to  the  planter.  The 
Reporter  thinks  it  unnecessary  to  publish  this  volume  of 
»  evidence,  as  the  court,  in  their  opinion,  repeat  such  part  of 
the  testimony,  as  was  considered  material. 

The  jiiry  found  a  verdict  for  the  defendant.  A  motion 
was  now  made  to  set  aside  the  verdict  and  for  a  new  trial, 
on  the  following  grounds: 

1st.  Because  the  consignor  is  liable,  legally,  for  the* 
payment  of  the  freight  of  his*  goods  shipped. 

2nd.  Because  there  was  no  usage  proved  to  be  so  well 
established  and  known  as  to  lead  to  his  exemption  from  the 
liability  in  the  present  case. 

3rd.  Because  the  usage  attempted  to  be  proved  was  iu^ 
.  reasonable,  unjust,  and  illegal. 
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Holmes^  against  the  motion,-— Said  tbe  consignor  n 
liable  for  freight  by  the  common  law.  While  in  tranniu^ 
the  consignor  is  liable;  but  as  soon  as':tbe  consignee  tdkes 
possession  be  is  liable.  (Lex  Mer.  Amer.  203--4.  Davis  vs. 
Jame$j  b  Bwrr.  2680  J  Tbe  consignor  is  only  liable  on  tbe 
special  agreement.  The  carrier,  has  a  lien  for  freight,  and 
if  be  delivers  the  goods  to  the  consignee,  the  contract  is  with 
the  consignee  for  freight.— ^Tbe  usage  here  was  clearly 
proved,  and  tbe  jury  h^ve  found  tbe  usage.— Was  ii-  such  a 
usage  as  amounts  to  a  good  custom? — To  make  a  good 
custom,  it  must  have  eiisted  time  out  of  mind.  {Vinnitu  Int.y 
The  practice  shouM  be  the  uniform  usage  of  all  concerned 
in  the  business  and  should  be  continued,  and  be  acquiesced 
in,  and  be  certain,  ail  which  requisites  have  been  proved  ia 
this  case. 

As  to  its  being  reasonable;-  he  said,  unreafSonable  usage 
is  one  contrary  to  public  good^  and  beneficial  only  to  a  few. 
Tbe  factoEs  say  this  is  beneficial*  ta  tfaenr.  (Sbods  would 
not  be  delivered  till  freight  was  paid.  So  it  was  beneficial 
to  the  ship  owner. '  Tbey  got  their  freight  sooner,  and  it 
was  easier  collected.  For  if  be  depended  on  his  lien  he 
might  be  detained.  So  it  b  beneficial  to  tlie  planter^  for  he 
must  advance  the  freight  or  come  to  town,  to  pay  it,  or 
sacrifice  part  of  his  produce. 

The  public  as  to  diis  matter,  are  those  who  can  be 
affected  by  it.  The  justice  and  injustice  of  a  custom  is  as  to 
this  convenience  or  inconvenience.  Men  engaged  in  com- 
merce  were  tbe  best  judges  of  what  is  just  and>  convenient  to 
themselves^  Assent  of  all  concerned  makes  custouK  (3Salk. 

From  this  results  tbe  implied  agreement  to  look  to  the 
factor  alone.  An  implied  contract  exists  to  pay  freight  and 
'till  tbe  goods  are  delivered,,  the  factor  is  not  a  party^  not 
bound. 

The  custom  eiUier  gave  tbe  ship-owner  an*  additional 
ttcari^,  OP  substituted  one  for  tbe  other.    Can  we  suppose 
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this  to  have  been  acquiesced  in?  Not  shewn  that  consignor 
has  ever  been  made  liablef  ( Chit.  BiUt  85  J  I  he  court 
adapts  rules  of  law  to  usage  of  trade.  (1  E$p.  Ca.  115.) 
Exemption  of  the  consignors  so  far  proved^  that  he  has; 
never  been  looked  to,  the  same  ship  owners  have  lost  by  the. 
failure  of  the  factor* 

CoLCOCK,  J.-T-In  considering  the  &^t  ground  takra 
for  a  new  trial  in  this  case,  it  would  seem  to  be  a  work  of 
supererogation  to  do  more  tlian  refer  to  the  numerous  opiniooa 
of  the  court  as'  staled  in  1  Cons.  Rep.  186»  wheve  the  court 
llave  determined  that  the  consignor  is  liable.  But  as  tho 
counsel  for  the  respondent  has  undertakea  to  controvert  thai 
opinion  and  has  adduced  authorities  which  are  said  to  be 
opposed  to  it,  it  may  not  be  amiss  lo  shew  that  the  dectsion 
of  this  court  is  supported  by  the  concurrent  opinion  of  all  the 
elementary  writers  on  the  subject,  and  by  the  very  cases 
which  the  counsel  has  relied  on. 

The  first  position  taken  is,  that  the  consignee  is  liable^ 
and  next,  that  two  cannot  be  liable^ 

The  first  will  noit  be  denied.  The*  consignee  is  ofteii 
liable;  perhaps  it  may  be  said  in  nine  cases  out  of  ten;  but 
that  does  not  prove  that  the  consignor  is  not  also  liable.  The 
second  position  can  not  be  supported.  Indeed  the  converse 
of  it  is  true.  In  commercial  transactions  nothing  is  more 
common  and  firequent  than- that  there  should  be  two,  three^ 
and  sometimes  a  dozen  persons,  all  of  whom  are  liable.  As 
in  a  case  of  a  bill  of  exchange  or  note  endorsed  by  diffiereni 
persons*  Contracts  for  freight  arise  in  two  ways:  First  by 
charter  party;  as  where  a  merchant  hires  a  ship  for  bU  sd^ 
use,  laids  her  and  sends  her  to  a  particular  port;  ne^t  kf 
putting  the  goods  on  board  and  taking  Irom  the  captain  a 
bill  of  lading,  as  is  the  case  with  those  vessels  whicJi  are 
called  general  vessels;  that  is  such  as.  carry  goetds  for  all  imd 
any  person  who  may  put  them  on  board.  And  wben  the 
course  of  trade  is  i»ell  known^  the  pi^rtiet  «LC%«awtd  with 
ncfa  other,  and  the  distance  to  wlii^h  the  gwds  ar<»  V»hiQ  9MI 
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h  not  gfrealy  as  in  the  case  before  us.  it  is  not  tmcominon  to 
{ifabce  the  goods  on  board,  vithont  any  biH  of  lading;  in 
vbick  case  ibe  contract  is  to  be  regulated  by  tbe  well  estab- 
lished lav  on  the  subject.  By  receiving  the  goods,  the  ship- 
oinier  contracts  to  carry  safely  and  to  deliver  according  to 
the  verbal  directions  he  receives.  Noiv  if  we  resort  to 
Just  principles,  I  take  it,  that  no  one  is  better  established  than, 
that  be  who  employs  another  to  perform  a  service  for  him  is 
liable  to  pay  him  a  reasonable  compensation  for  his  labor. 
Why  dioald  not  the  rale  apply  in  tliis  case?  It  is  answered, 
because  the  goods  are  liable  for  freight  and  tbe  carrier  might 
have  paid  himself;  and  again,  because  when  he  delivered  the 
gobda  to  the  consignees*  he  made  them  his  agents.  Now  the 
amoimtof  this  is,  that  if  a  man  gives  up  one  of  his  securities, 
he  abandons  them  all.  There  is,  to  be  sure,  a  strict  tech- 
nical rule  of  Aat  sort  which  reIates<to  joint  obligors,  but  this 
as  certainly  the  Ifirst  time  that  it  ever  was  attempted  to  be 
appKed  to  cases  of  this  kind.  When  it  is  conceded  that  the 
goods  are  liable,  and  that  the  consignee  may  become  so  by 
receiving  tbe  goods,  it  does  not  follow  that  the  consignor 
would  be  exempt  in  cases  of  loss.  For  who  reposes  the  con- 
fidence in  the  consignee?  Not  the  carrier,  for  he  is  directed  to 
deliver  the  goods  to  the  consignee  and  undertakes  to  do  so. 
For  the  most  part,  he  is  a  stranger  to  him.  Now  it  is  a  well 
established  mle,  that  if  one  of  two  innocent  persons  must  suf- 
fer, he  who  reposes  the  confidence  and  thereby  has  occasioned 
the  loss,  most  bear  it.  In  Abbott  on  Shippings  241,  tbe  au- 
thor, when  contrasting  the  opinions  of  yalin  and  Pothier^ 
the  former  of  whom  contends  that  tbe  goods  alone  ought  to 
be  liable  foe  the  fireight,  remarks  that  <^  in  addition  to  what 
Pothier  says  in  answer  to  this,  it  may  be  proper  to  observe 
that  the  argument  of  Vahn  seems,  to  prove  too  much;  for  if 
Ifae  goods  are  to  be  the  only  security  for  this  freight,  and  the 
merchant  ought  not  to  pay  the  freight,  if  they  are  not  worth 
the  amount  of  it,  the  master  and  owners  must  lose  the  fireight, 
if-tbe  goods  haj^pen  firom  any  accident  to  come  to  a.bad  mai!'* 
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ket,  which  is  contrary  to  all  law  and  reason.  And  (wrifat, 
that  the  foundation  of  the  argument  does  not  apply  to  thi9^ 
country,  by  the  law  of  which,  although  the  goods  are  pledged 
for  the  freight,  yet  the  merchant  also  is  personally  response 
ble  for  it." 

But  it  was  contended  that  the  usage  existed  in  Charles- 
ton, whereby  the  common  law  liability  of  the  consignbr  was 
shifted  to  the  consignee  and  on  this  ground  the  verdict  of  the 
jury  was  no  doubt  founded. 

Before  I  proceed  to  examine  the  testimony,  I  lay  it 
down  as  an  established  doctrine  that  an  usage  to  affect 
this  purpose  must  be  of  long  standing,  general  in  its  openi'^ 
tion,  and  known  to,  and  acquiesced  in,  by  all  whose  rights 
are  affected  by  it,  and  also  just  and  reasonable  in  its  operation, 
Upon  an  attentive  examination  of  the  testimony  it  will  be 
found  to  be  in  fact  no  more  than  proof  of  that  liability  whick 
'  the  law  itself  imposes  on  consignees  who  recove  goods.  For 
without  exception,  all  the  witnesses  state  that  they  deduct 
the  freight  out  of  the  consignors  produce,  and  that  the  carrier 
often  waits  until  the  produce  is  sold,  though  they  sometimes 
pay  the  freight  before  it  is  sold. 

As  this  h  a  case  which  has  been  long  depending  in  our 
court  and  has  excited  some  interest,  I  shall  be  excused  in 
giving  a  brief  analysis  of  the  evidence. 

The  first  witness,  Mr.  Simons,  says  the  usage  has  exist- 
ed for  forty  years  past,  as  long  as  he  could  recollect,  to  look 
to  the  factor  as  debtor  for  the  freight.  But  he  adds  that  he 
knows  of  no  case  in  which  the  captain  applied  to  the  planter 
when  the  factor  became  insolvent;  nor  of  any  case 
where  the  planter  settled  the  freiglit  himself.  Now  his 
calling  that  usage  which  is  law,  cannot  alter  the  nature  of, 
the  responsibility;  and  if  it  could  produce  any  such  effect^ 
-does  the  proof  of  a  liability  in  the  factor  remove  that  of  a 
planter,  above  all  when  he  says  that  he  knows  of  no  instance 
in  which  the  matter  has  been  questioned.^  Does  he  not  nega* 
tive  all  idea  of  usage,  though  he  may  express  his  owj^ 
opinion.^ 
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Mr.  Kershaw,  the  next  witness,  saysf^^when  he  receiv- 
ed produce  for  sale,  he  considered  himself  liable  for  freight. 
^He  never  looked  to  the  planters,  and  has  lost  freight.  He 
knows  of  no  caie  of  the  planters  being  applied  to.  He 
should  suppose  planters  were  not  liable.**  -  Here  again  is 
mere  opinion,  without  any  case  to  support  it. 

Mr.  Minott,  the  next  witness,  express^  only  his  own 
opinion.     He  knows  of  no  case,  and  in  .addition  lo  ihis,  has 
•been  only  three  years  a  factor. 

The  next  witness,  Mr.  {jiadsden,  who  was  one  of  th6 
'defendants  factors,  states  a  very  strong  opinion  on  the  subject; 
*^  The  usage  was  to  look  to  the  factor.  He  did  not  know  an 
•instance  to  the  contrary.  He  owned  several  vessels  and 
always  debited  the  factor  and  lost  freight  by  factors,  but 
never  called  on  the  planter.''  Here  it  is  observed  also,  the 
witness  gives  only  his  opinion.  He,  like  Mr.  Simons,  kaows 
of  no  case  in  which  the  planter  was  called  on  and  refused,  or 
was  sued  for  4be  freight.  He  did  not  call  on  the  planter, 
•because  he  believed  him  not  lialile;  but  this  is  mere  opinion 
and  not  such  evidence  as  is  necessary  to  establidi  a  point  of 
-such  prinuiry  importance* 

The  next  witness,  Mr.  Matyck,  stales  that  ^  he  knows 
nothing  of  such  a  custom,  though  4)e  has  been  in  business  for 
twenty  nine  years.  He  knows  instances  of  the  planters 
paying  freight.''    This  testimony  is  against  the  usage. 

Mr.  White,  the  next  witness  says,  <'  the  factor  is  re., 
•sponsible,  except  in  some  cases;  never  knew  an  instance  of  the 
planters  being  called  en  for  freight.  He  thinks  that  if  both 
factor  and  planter  were  charged  in  the  account  for  freight, 
both  would  be  liable*"  Here  is  an  opinion  founded  on  the 
mere  fact  of  making  the  charge  against  both,  which  can  cer* 
tauily  have  no  effect;  and  in  another  part  of  his  evidence,  be 
^ays,  "  he  is  not  required  by  the  usage  of  trade  to  confine 
his  charge  against  the  factor;"  which  certainly  strikes  at  the 
usage  itself. 
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Tlie  neit  witnefs  Mr.  DeLiestelkie,  sp'e^^,  '<  of  bi* 
own  usage,  as  he  calk  it,  which  h  to  look  to  the  factor  and. 
not  the  planter.  He  has  known  the  captain  to  coaq[>lain  to 
the  pimter  that  the  factor  did  fiot  pay.'*  He  then  proves  no 
custom. 

I  remark  then  hi  the  first  place,  ^at  all  these  witnesses 
are  factor^.  Mr.  White  disproves  the  usage;  Mr.  Mazyck 
knows  nothing  of  it;  Mr.  DeLieaselhae  confines  it  to  himself; 
Mr.  Mynott  has  been  only  three  years  in  business.  The 
proof  of  the  usage  then  rests  on  the  evidence  of  Messrs. 
Simons,  Kershaw,  and  Gadsden;  all  of  whom  say,  tbey  know 
.  of  no  reasons  and  give  only  their  opinion.  Now  if  the  com- 
mon law  is  to  be  overturned  in  this  way,  any  eight  or  ten 
respectable  citizens  engaged  in  the  same  pursuit,  might  le^Sr 
late  for  a  community.  Suppose  a  dozen  merchants  in  this 
city  should  say,  that  it  had  been  an  usage  with  them,  as  we 
all  know  it  has  been,  to  charge  goods  delivered  to  an  ezect* 
tor  or  admhiistrator,  to  the  estate  which  they  represent, 
would  this  conrr  hold,  that  tlierefore,  they  should  be  permit* 
ted  to  recover  judgment  which  would  bind  the  estates?  Or 
to  take  the  case  put  by  the  plaintiff's  connsel^  suppose  they 
should  say  that  a  dormant  partner  was  not  liable  on  the  note 
of  the  principal  of  the  house,  would  he,  therefore,  be  exempt^ 
To  establish  an  usage,  some  instances  of  an  acquiescence  i^ 
that  usage  by  those  whose  rights  are  affected,  are  indispen- 
sably  necessary.  Now  not  a  single  instance  has  been  given 
of  a  carrier  agreeing  to  lose  his  freight  by  virtue  of  the 
usage.  Some  time  ago  the  common  carriers  in  London 
attempted  to  claim  a  lien  on  goods  for  their  general  balances 
and  endeavored  to  establish  an  usage.  *  But  what  was  Ae  Ian* 
guage  of  the  judge  in  those  cases;  although  Aey  proved 
several  instances,  and  one  as  old  as  thirty  years.  In  Which  it 
had  been  done  and  acquiesced  inf  Lord  EUenborwghjjuiAf 
**  It  is  too  much  to  say  that  theie  has  been  a  general  acquies- 
cence in  this  claim  of  the  carrier  since  1775,  merely  because 
there  was  a  particular  instance  of  it  at  that  time;  other  instaur^ 
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C€S  were  o»1  v  ten  or  twelve  years  back,   and  some  of  them 

of  verv  recent   date."    Still  there  were    instances.     And 

again,  <<  It   must  be  admitted  tbat  this  claim  is  against  the 

general  law  of  the  land,  and  the  proof  of  it  is.  therefore,  to 

be  r^arded  with  jealous^',"  (7  JScr*/,  228.  Rushford  vs.  Had- 

^Id.}  I  have  said  that  the  usage  must  foe  just  and  reasonable, 

and  this,  in  its  general  operation.     Now  tliis  practice  is  very 

^convenient  to  the  factors,  and  as  to  them,  it  is  also  just  and 

reasonable,  for  they  receive  out  of  the  produce  what  they 

pay;  and  when  they  speak  of  having  lost  freight,  it  must  be 

understood  tbat  they    have  lost  it  when  acting  as    agents 

for  ^hip-owners,  or  as   ship-owners;   which   is  only  proof 

of  ibc  operations  of  their  o^n  opinions   as  to  themselves. 

Bnt  can  it  be  considered  as  just  in  relation  to  the  carrier? 

The  foundation   of  the  claim    to  exemption   on.  the  part 

of    ihe    consignor    is*,,  that    the    goods    are    liable    for 

freight  as  well  as  the  cod&ignee  when  he  receives  them.     Bot 

when  we  consider  the  nature  of  the  business  of  the  carrier  and 

his  undertaking,  which  is  to  deliver  the  goods  to  the  coa» 

signec,  it  is  perceived  he  is  obliged  at  last  to  trust  the  coo- 

signee.     Does  it  comport  with  the  nature  of  his  occupation 

to  be  selling  out  so  much  of  the  cargo  as  will  pay  the  freight, 

or  to  lay  in  port  until  the  consignee  can  sell?     If  he  were 

obliged  to  do  so,  that  which  was  intended  as  a  benefit,  would, 

in  most  cases,  prove  an  injury.     When  it  is  said,  therefore, 

tbat  these  means  of  payment  are  offered  him    no  more  is 

meant  than  that  he  may  under  circumstances  resort  to  them* 

But  if  they  fail,  then  the  original  obligation  of  the  consignor 

attaches,  and  from  him,  compensation  may  be  received.     If 

one  should  contract  a  debt  with  the  owner  of  a  livery  stable 

for  the  keeping  ot  his  horse  and  on  riding  him  out  he  should 

die,  would  it  not  be  unjust  that  the  one  should  refuse  to  pay 

for  the  keeping  of  his  horse,  on  the  ground  that  the  other 

bad  a  right  to  detain  him  until  he  was  paid,  and  that  he  had 

parted  with  his  lienf    I  refer  now  to  the  cases  relied  on  by 

thQ  counsel  for  the  respondent.    The  first  is  the  case  of 

17 
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{Davis  vs.  James^)  an  action  against  a  common  carrier  by  the 
consignor,  (Burrows  2680,)  to  which  it  was  objected  that 
having  parted  with  his  goods,  he  could  not  maintain  the 
action,  but  the  action  should  have  been  brought  in  the  name 
of  the  consignee;  to  which  Lord  Mansfield  smd,  "There  was 
neither  law  nor  conscience  in  the  objection.  The  vesting 
of  the  property  may*differ  according  to  the  circumstances  of 
cases;  but  itdoes  not  enter  into  the  present  question.  This% 
an  action  between 'the  plaintiff  and  the  carrier.  The  plain- 
tiff was, to  pay  him;  therefore,  the  .action  is  properly^ 
brought,"  &c.  Now,  this  does  not  prove  thgt  the  con|^gnor 
is  not  liable  for  the  freight;  for  in  this  statement  of  the  case,  it 
is  said  he  actually  paid  the  freight.  The  next  was  the  case 
of  wHoore  and  others  vs.  Wilson^  (i  Term.  JR.  659.)  This  was 
also  an  Action  against  a  common  carrier,  for  not  carrying  the 
goods  safely.  The  declaration  stated  that  the  defendant 
undertook  to  carry  the  goods,  ^<  for  a  certain  hire  and  reward 
to  be  paid  by  the  plaintiffs."  It  was  proved  at  the  trial,  that 
Clark,  the  consignee,  had  agreed  with  the  plaintiffs  to  pay 
the  carriage  of  the  goods,  which  the  defendant's  counsel  con- 
tended did  not  prove  the  declaration,  and  Buller^  Justice,, 
before  whom  the  cause  wa;»  tried  at  Guildhall,  being  of  that 
opinion,  nonsuited  the  plaintiffs.  But  on  a  rule  to  shew 
cause  why  the  nonsuit  should  not  be  set  aside,  Butler^  said, 
*<  that  on  considering  the  question  he  found  that  be  had  been 
ir.i^taken  in  point  of  law;  for  that  whatever  might  be  the 
contract  between  the  vendor  and  the  vendee,  the  agreement 
for  the  carriage  was  between  the  carrier  and  the  vendor,  the 
latter  cf  whom  was  by  law  liable;**  and  the  other  judges  con- 
curred. Now  this  case,  so  far  from  impugning  the  decisioa 
of  this  court,  is  directly  in  point  to  support  it.  (a.)  To  these  I 
add  the  only  case  in  which  it  was  ever  doubted,  as  far  as  my 
present  investigation  and  research  enable  me  to  decide,  that 


(a.)  See  this  same  case,  heretofore  before  the  court.  (1  Oontt.  Rep,  186> 
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the  consignor  was  liable  for  freight  when  thai  was  the  direct 
question  in  the  case.  It  shews  not  only  what  the  law  is  in  that 
point,  bat  also  that  that  whicfo  is  called  usage,  is  established 
law.  The  case  is  that  o{  Pemrose  eL  ah  vs.  Jiilkes,  tried 
before  Lord  Kenyon  in  1790.  Il^n^asan  action  for  freight  on  a 
charterparty,by  which  the  goods  were  to  be  delivered  in  Lon« 
don,  agreeably  to  the  bills  of  lading,  to  a  third  person  on  hispay- 
ingfreigbt.They  were  delivered  to  him  and  he  refused  to  pay  the 
freight,  because  the  merchant,  the  defendant,  who  was  the  con- 
signor was  indebted  to  him  to  a  greater  amount.  Lord  Kenyon 
held  that  the  freight  could  not  be  recovered  of  the  consignee; 
because  the  master  ought  not  by  the  terms  of  the  contract  to 
have  delivered  the  goods  without  receiving  tlie  freight  from 
the  consignee.  But  this  opinion  of  hrs  lordship  was  overruled 
in  the  King's  Bench,  and  a  new  trial  ordered,  at  which  the 
plaintiff  succeeded.  If  a  consignee  receive  goods  in  pursu- 
ance of  the  usual  bill  of  lading,  by  which  it  is  expressed  that 
he  is  to  pay  freight,  he,  by  such  receipt,  makes  himself  debtor 
for  the  freight  and  may  be  sued  for  it.  (Abbott  277.) 

Upon  the  whole  then,no  usage  having  been  proved,  and 
the  law  being  well  established  that  the  consignor  is  liable, 
the  motion  is  granted. 

Ford  and  DeSaus8ttre»  for  the  motion. 

Holmes  f  contra* 


R.  I.  TUENBULI*  VS.  WiLUAM  RiVERS. 

•!•  order  (•  presame  a  grant  of  a  way,  uninterrupted  use  for  at  least  twenty 
years  is  necessary,  and  (he  identity  of  the  road  must  be  established,  and 
an  acquiescence  shewn  on  the  part  of  the  owner  of  the  land. 

The  necessity  from  which  a  person  derires  a  right  of  way,  is  when  one  |^r* 
son  sells  to  another  lands  inclosed  on  all  sidesby  his  other  lands,  there  the 
law  imposes  en  obligation  on  the  seller  to  allow  the  purchaser  a  way 
over  his  adjacent  lands. . 

'Sb%  inconvenience  of  going  always  to  one*8  plantation  by  water,  will  not 
amount  to  sach  a  necessity,  as  will  give  a  way;  for  rucemtj^  and  notin'* 
eatwenUnu  gives  the  way. 

Tf  here  the  plaintififwas  permitted  to  pass  overtbe  unenclosed  lands  of  the 
Mettdant,as  all  the  rest  of  the  neighbors,  and  the  way  changed  with 
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every  change  of  the  fields  and  fences,  at  the  wil!  of  the  owner,  he  cannot 
claim  such  way  by  pres^uption. 

It  ieem«,  <if  a  person  owns  land  lyingbetvecn  two  roads,  on^*  on  the  east  and 
one  on  the  west,  and  shall  sell  that  lyin;;  on  the  west,  it  <;ives  to  the  pur- 
chaserjno  right  of  way  across  the  seller's  land,  to  the  road  l>ounding  him  on 
the  ea:it,  whatever  may  be  the  distftnt:e  or  difficulty  of  getting  to  that  load. 

So;  it«ecm«,if  a  person  tbould  sell  to  another  the  extreme  point  of  a  n«ck  or 
tongue  of  lanu\  surrounded  by  an  open  sea,  or  navigable  stream,  except 
on  one  side,  the  fact  of  its  being  sometimes  more  convenient  to  the  pur- 
chaser to  pass  through  the  vendor's  land,  t|ian  to  go  by  water,  will  not 
give  biro  a  right  of  way;  and  the  case  is  much  stronger  when  it  b  not  bc« 
tween  vendor  and  vendee. 

The  court  will  grant  a  new  trial  tolies  quolies  where  the  verdict  is  contrary 
to  law;  and  when  tliere  is  no  evidence  on  which  the  jury  can  found  their 
verdict,  and  the  case  is  broiiglit  before  the  court,  in  such  a  shape 
that  it  can  put  an  end  to  unpro&tuble  litigation  by  a  nonsuit,  it  will  be 
granted. 

Trespass  lor  obstjfticting  a  way. 

Tried  before  his  Honor  Judge  Riphardson,  in  Janua* 
ry  Term,  1824. 

This  was  an  action  of  trespass  for  obstructing  a  way 
claimed  by  the  plaintiff  to  h\^  island,  called  Goat  island,  over 
the  defendant's  land,  called  Stent^s  point.  It  was  proved  that 
there  was  no  land^^assage  to  Goat  island,  except  across  some 
part  of  defendant's  plantation,  and  this  action  was  for  a  right 
of  way  through  bis  plantation.  A  vast  number  of  witnesses 
were  examined  on  both  sides,  and  the  evidence  contradictory; 
however,  the  Reporter  considers  it  only  necessary  to  publish 
such  parts  of  the  case  a&  presented  legal  points  on  the  very 
important  doctrine  of  prescription.  After  the  evidence  closed, 
tlie  plaintifPs  counsel  contended  that  a  grant  of  way  ip  the 
o  'iicrs  of  Goat  island  was  to  be  presumed  from  Long  island  * 
beij]0  an  old  settlement;  that  the  convenience  of  the  way 
proved  there  was  a  grant  of  it;  that  W.  Lawton  proved 
there  was  a  beaten  path  which  was  used  five  years  before 
1776;  that  indeed  the  Savannah  road  continues  to  Goat 
island,  though  they  disclaimed  the  right  to  a  cartway; 
and  finalljr,  that  it  was  to  be  presumed  that  the  grantee 
of  Goat  island  was  also  the  grantee  of  Stent'a  poio^ 
«Qd  when  be  granted  out  Stent's  point,  be  reserved  the  right 


TEBRUARYTERM.  133 

of  >^ay  ex  necessitate  from  his  Goat  island  place,  through 
Stent's  point,  and  that  non  user  for  for  20  years  did  not  de* 
stroy  a  graQt  of  a  right  ol  way. 

To  these  arguments,  the  defendant's  counsel  replied^ 
that  no  prescription  in  favor  of  Long  island  could  benefit 
Goat  island^  that  if  \:onvenience  could  raise  a  presumption  of 
a  right  of  way,  inconvenience  could  destroy  it,  and  this  was 
more  inconvenient  to  defendant  than  convenient  to  plaintiff. 
It  was  denied  that  Lawton  proved  any  pa  h  appertaining  to 
Goat  island;  he  spoke  of  Long  island;  that  if  the  Savannah 
road  was  the  one  claimed,  it  was  a  public  road;  and  therefore 
plaintiff  must  fail  in  his  suit,  as  he  could  not  claim  a  private 
right  of  way  over  a'public  Koad,  (  Co.  Litt  56,  1  Esp.  R.  148;) 
that  all  the  presumptions  about  the  owner  of  Goat  island  also 
owning  Stent's  point  were  baseless  and  fanciful,  and  if  true, 
the  consequences  did  not  (oWow  ex  necessitate.  That  the  plain- 
tiff must  fail  in  this  case,  on  the  ground  of  necessity,  under 
the  decision  oi  Lawton  and  Rivers,  (2  ^^^Cordy  447;)  for  the 
way  by  water  was  just  the  length  of  the  way  by  land;  that 
there  was  no  proof  or  presumption  of  a  grs^nt,  and  the  ground 
of  prescription  failed,  because  there  was  no  adverse  use  pro- 
ved to  be  continued,  and  uninterrupted  for  above  twenty 
years,  according  to  the  doctrine  established  in  the  same  case; 
nor  was  the  road  identified,  bat  was  here  hodie,  and  there  eras. 

The  judge  charged  the  jury,  that  his  directions  to  them 
would  be  better  given  by  reading  the  decision  of  the  Consti- 
tutional court  in  the  case  of  Lawton  and  Rivers,  than  by 
any  other  charge;  as  that  case  thews  the  nature  of  the 
necessity  to  be  proved  by  a  plaintiff,  and  also  the  requisites  oi 
prescription.  That  as  to  the  proof  of  identity,  he  left  it  to 
the  jury,  but  stated  that  in  his  opinion  even  the  termini  need 
not  be  preserved,  and  yet  the  same  road  might  exist,  if  the 
thoroughfare  were  one  and  the  same  and  such  a  continued 
use  of  the  same  general  coarse  and  road  as  to  keep  up  the 
idea  of  a  grant.  He  told  them  that  there  was  testimony  to 
jaise  apresamption  of  a  prescriptioo  in  LUtlejohn  fof '  a  way 
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ta  Loog  Island,  bat  that  it  bad  nothing  to  do  with  the  case^ 
and  the  jury  should  not  regard  it;  that  it  would  be  immaterial 
to  plaintiff  even  if  Littlejohn  could  prove  it,  as  plaintiff  wa$ 
not  connected  with  him. 

The  jury  found  fof  the  plaintiff  a  cart  way  on  the  line 
between  Mrs.  Stent's  and  Mallory  Rivers,'  and  damages 
enough  to  carry  costs. 

A  motion  was  now  made  to  set  aside  the  verdict  and  for 
leave  to  enter  a  nonsuit,  or  if  that  be  refused,  for  a  new  trial, 
tipjon  the  following  grounds: 

1st.  Because,  as  the  plaintiff,  by  bis  declaration  clainu 
ed  a  cart  way,  and  no  cart  way  whatever  was  proved  to 
have  existed  ajt  any  time  over  any  part  of  defendants  land» 
a  nonsuit  should  be  granted. 

2nd.  Becausie,  if  such  a  way  ever  existed,  the  terminus 
a  quo  was  not  ascertained  or  proved,  and,  therefore  a  nonsuit 
should  be  granted. 

3rd.  Because  do  verdict  for  the  plaintiff  could  have 
been  legally  found  on  the  right  of  way  by  necessity;  neither 
should  it  have  been  left  to  the  jury  on  that  ground;  for  it  wa$ 
proved  that  the  access  by  land  and  water,  other  than  over  the 
way  claimed,  was  at  all  times  as  short,  and  when  the  tide  was 
high^  was  shiNTter  than  any  passage  over  the  defendants  land; 
aod,  therefore,  under  the  decision  ot  hawton  and  Rivers^  (  2 
M^  Cordf)  no  necessity  could  exist. 

4th.  Because  there  was  no  circumstance  in  the  case 
whijcb  could  authorize  the  presumption  of  a  grant  of  the  way 
from  the  owners  of  Stent's  point  to  the  owners  of  Goat  island. 

5th.  Becau3e  there  was  no  prescription  proved  in  the 
owner  of  Goat  island  from  continued  and  uninterrupted  use^ . 
nor  was  the  way  claimed  identified  by  any  definite  limits,  nor 
was  the  use  thereof,  if  any  existed,  exclusively  in  plaintiff  or 
his  predecessor,  or  adverse  to  the  defendantt  or  to  those- 
through  whom  he  claimed. 

6tb.  Because  his  honor  stated  to  the  jury  that  he  did 
uA  think  h  necessary*  that  even  the  totmniof  the  way.  claimed . 
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<>liotild  be  proved  to  have  been  preserved,  in  order  to  establish 
tiie  existence  of  the  way  prescribed  for. 

7tfa.  Because  the  said  verdict  was  contrary  to  law,  ^vi-* 
dence,  and  the  charge  of  the  presiding  Judge. 

Argued^  22nd  February,  1825. 
PrtoleaUj  for  the  motion, — :Had  hoped  that  the  case  of 
ZtCLwion  miA  Rivers,  would  have  settled  this.  It  is  essential  to 
prove  tlie  prescriptive  right  as  claimed.  (Ihiheram  vs.  Chreen, 
^oy  67:  S.  C.  cited  in  1  Camp.  Rep.  815-wofc.)  The  plain- 
tiff has  prescribed  for  a  cart  way.  Unless  twetity  years  use 
be  proved  he  should  have  been  nonsntted.  The  proof  is,  that 
one  witness  once  saw  a  cart  going  that  way.  Lawton'sfoot 
path  is  not  more  thaVi  a  foot  ^ide.  There  ^as  not  a  shadow 
of  testimony.     One  of  the  counsel  disclaimed. 

The  terminus  a  quo  has  not  been  proved.  No  witness 
can  tell  where  it  commenced,  which  should  have  been  done. 
(Albon  vs.  Brounsaty  Ye/v.  1-64  and  note.)  The  terminations 
of  a  road  prescribed  for  must  be  proved.  He  must  shet^  a 
ijuoloco  ad  quein  locum,  and  the  road  should.be  constant,  hot 
4>ne  place  kodie,  another  eras*     A  nonsuit  ought  to    be 

F  granted. 

In  2  M  Cord,  445,  Lawton  and  Rivers  was  a  case  re- 
garding the  same  way^  and  that  case  shews  there  must  be  an 
actual  necessity.     The  road  being  direct  from  Tumbull's  te 

f  Dixon's  island  landing,  did  not  create  an  actual  necessity. 

Here  no  grant  is  shewn. 

As  to  prescription,  use  must  be  continued  at  least  20 
years  and  must  be  of  the  same  way  and  mnst  be  Adverse,  alid 
must  be  of  the  same  way  without  variation.  The  tes^timony 
is  dear  that  it  continually  varied.  Adverse  possession  is  ne- 
gatived by  the  testimony. '  It  plvrtkys  went  by  Mrs.  Stent's 
permission. 

[  Huntr  contra. — The  jury  have  decided  Oh  facts.    The 

judge  charged  the  jury  correctly.  Whether  the  road  was 
used,  continued,  or  obliterated,  were  matters  of  fact.  To 
set  aside  a  verdict  for  wrong  finding,  it  must  be  so  wrong  as 
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to  warrant  a  belief  that  the  jury  were  influenced  by  corrop* 
fion,  or  obstinacy  and  ignorance,  bordering  on  it.  From 
Stent's  point  they  cross  a  similar  marsh  to  get  to  the  main 
of  James  island.  It  may  be  presumed  that  the  same  person 
owned  a]l.  Superior  convenience  strengthens  presumption. 
The  proof  of  a  road  to  Long  island,  shews  a  road  to  Goat 
Island,  an  intermediate  point.  Goat  island,  a  small  place, 
could  not  afibrd  frequent  acts  of  user.  The  proof  of  a  cart 
once  passing,  may  with  other  facts,  raise  a  presumption  of 
further  user.  The  making  a  gate  and  road  suitable  to  a  cart, 
for  use  in  a  single  instance,  is  a  strong  presumption.  Here 
is  great  necessity  in  this  case.  The  property  has  been  shewn 
to  be  utterly  valueless  without  this  road.  By  water  it  is  a 
difficult  passage  of  several  miles. 

Grimke^  same  side. — ^Cases  similar  in  principles  may 
differ  in  facts.  In  the  case  of  Lawton  vs.  Rivers^  there  was 
as  near  a  way  by  water  as  by  land.  Both  residence  and  plan- 
tation were  on  the  same  high  way.  In  this  case  to  go  by 
water  is  two  or  three  times  the  distance  by  land.  In  that  case 
the  plaintiff  was  obliged  to  go  part  of  the  distance  by  water. 
Presumption  is  that  both  places  here  were  granted  together^ 
if  so,  the  original  owner  had  the  right  of  way,  and  reserved 
it  when  he  sold  Stent's  point  Evidence  that  traces  of  a  way 
were  plainer  some  years  since.  The  contradictory  testimo-^ 
ny  here  is  peculiarly  for  a  jury. 

It  is  said  the  jury  found  a  cart  way  from  no  evidence 
but  the  passage  of  a  single  cart;  but  other  circumstances  were 
proved;  as  making  gate  and  causeway.  The  judge  laid  down 
the  law  correctly.  It  is  said  the  terminus  a  quo  is  not  proved. 
It  is  the  Savannah  road,  not  a  particular  point  on  that  road. 
It  is  not  necessary  to  pursue  always  the  same  precise  line. 
Identity  of  the  use  determines  the  identity  of  the  road.  It 
may  be  easy,  to  effect  the  same  purpose;  viz,  to  get  from  the 
Savannah  road  to  Goat  island.  The  witnesses  say  they  had 
rather  give  up  the  island  than  use  it  without  this  road*  Herf^ 
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\i^5  practical  necessity.  No  other  practically  convenieut 
method  of  getting  th«re. 

The  authorities  quoted  do  not  apply  to  the  present  case. 
The  ways  were  defined  with  precision  there,  here  it  mast  be 
necessarily  varying  in  some  degree.  It  iias  been  sufficiently 
identified  in  this  case.  Occasional  deviations  will  not  destroy 
the  identity; 

PetigrUj  Attorney  General  in  reply, — Said  there  were 
three  modes  of  getting  a  road,  and  it  is  questionable  whether 
there  is  not  a  fourth — by  th^'verdict  of  a  jury.  '  It  is  not  a 
matter  for  the  jury  to  judge  of  the  necessity!  Doubted 
whether  the  jury  can  find  a  right  of  way  from  a  self  created 
necessity.  Can  one  by  purchasing  part  of  A's  land  acquire 
a  right  of  way  over  B's;  a  right  wluch  A  did  not  possess?  ^1 
(Saund.  323,  n.  6.)  Is  the  rule  recommended  by  expediency? 
Does  the'law  give  a  right  to  one  to  take  from  another's  land, 
because  he  adds  much  to  the  value  of  his  own.*^  Because  it 
%nll  be  a  matter  of  convenience  to  cultivate  Goat  island,  and 
make  five  bags  of  cotton,  does  it  authorize  him  to  commit  a 
trespass?  The  necessity  originates  when  he  wants  to  culti- 
vate. As  to  the  presumption  of  a  grant,  has  it  been  proved 
by  -presumptionf  The  presumption  is  assumed  that  all  was 
owned  by  the  same  person.  (2  Evans*  Pothier^  340.  fVilles 
76.)  Presumption  is  nothing,  when  it  is  in  the  party's  power  to 
give  positive  proof.  Must  not  give  secondary  proof,  whea 
better  can  be  had.     It  is  substituting  possibility  for  proof. 

As  to  prescription,  put  it  on  the  ground  that  possession 

^ves  a  right  to  the  land  itself,  and  will  do  so  to  the  accesso* 

ties,  (3  T.  R.  159  J  yet  in  analogy  to  the  statute  of  limitations* 

possession  roust  be  constant  and  certain,  as  well  as  adverse. 

The  user  should  be  of  such  a  nature  as  to  imply  a  constant 

claim  of  right  on  one  part,  and  acquiescence  on  the  other. 

All  the  witnesses  say  every  body  went  that  way,  as  often 

as  Tnmbull  and    those    under  whom  he  claims;  all  the 

world  have  the  same  right.  Here  the  grant  is  presumed  firom 

nser,  but  they  first  pretame  user  and  tbea  the  grant,    is  tbo 

18 
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presumptiou  of  a  grant  more  favored  than  the  grant  itselff 
That,  if  relied  on,  must  be  proved.  Proof  of  user  here  has  been 
user  by  other  persons,  except  in  some  slight  instances.  It  has 
been  rather  proof  of  a  public  than  a  private  way.  (Com.  Dig. 
Tit.  Chemin^  25  and  57.)  If  any  thing  was  proved,  it  was  the 
right  of  jumpipg  fences.  Like  a  prescriptive  right  of  sport- 
ing. (Evans*  Potlieir  :240.)  Necessity  should  be  confined  to 
the  case  of  persons  granting  lands  and  is  supposed  to  grant 
the  right  of  way  with  it. 

NoTT,  J. — ^The  law  in  relation  to  cases  of  this  sort  is 
so  fully  laicT  down  in  the  case  of  Lawton  and  Rivers^  (2 
Jlf<  Cord  435,)  that  it  will  be  sufficient  to  refer  to  that  case  for 
the  general  principles  by  which  this  must  be  governed.  Th^ 
court  are  satisfied  that  the  plaintiff  was  not  entitled  to  recover 
either  on  the  ground  of  a  grant  or  prescription.  No  grant 
was  produced;  no  evidence  of  the  existence  of  one  could  be 
inferred.  In  order  to  presume  a  grant,  uninterrupted  use 
for  at  least  twenty  years,  was  necessary.  And  the  identity 
of  the  road  should  have  been  established.  But  no  such 
evidence  was  adduced.  The  island  had  been  cultivated 
before  the  revolution;  but  by  whom  or  by  what  authority  or 
for  what  length  of  time,  did  not  appear.  Littlejohn  planted  it 
one  year  by-mistake  about  twenty  years  ago,  and  then  aban« 
doned  it.  After  him,  but  in  what  year,  it  is  not  ascertained, 
one  Gibbs  planted  it,  as  the  overseer  of  Stanyard.  Whether 
he  stayed  more  than  one  year  is  quite  uncertain.  And  thai 
is  all  the  occupation  that  was  proved  of  the  Island,  until  the 
year  18^0,  when  it  was  purchased  by  the  plaintiff.  I 
cannot  discover,  from  the  report  of  the  presiding  judge,  at 
what  time  the  plaintiff  entered  into  possession;  nor  does  it 
appear  that  he  cultivated  it  more  than  one  year.  It  is, 
however,  unimportant.  For  it  was  not  long  before  the  de- 
fendant  enclosed  the  land  and  shut  up  the  way,  which  was 
the  obstruction  for  which  this  action  was  brought.  But  all 
the  testimony,  relative  to  the  occupation  of  the  island,  is 
uoimportant  evidence  of  the  use  of  the  road;  and  admitting 
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theaseto  have  been  coextensive  with  the  occupation  of  the 
island,  it  would  not  give  to  the  plaintiff  a  prescriptive  right; 
much  less  is  be  authorized  to  set   up  any  such  right  from  the 
evidence  offered  on  this  occasion.     It  amounts  to  no  more 
than  this,  viz:  The  several  occupants  of  the  island  viere  per- 
mitted to  pass  over  the  unenclosed  lands  of  the  defendant,  ia 
the  same  manner  and  to  the  same  extent  as  all  the  rest  of  the 
Aeighbors;  and  the  way  was  changed  with   every  change  of 
the  fields  and  fences  according  to  the  arbitrary  will  of  the 
owners  of  the  land.     Allowing  the  use  of  the  way  appears  to 
have  been  a  mere  act  of  courtesy;  and  there  was  no  such 
identity  of  way  proved,  do  such  continued  use  by  the  plaintiff, 
or  those  under  whom  he  claimed,  nor  such  acquiescence  on 
the  part  of  the  defendant  as  could  be  construed  into  a  right. 
The  whole  case  then  resolves  itself  into  the  question  whether 
the  plaintiff  IS  entitled  to  a  right  of  way  from  necessity?  The 
necessity  by  which  a  person  derives  aright  of  way,  is  when 
one  person  sells  to  another  lands  inclosed  on  all  sides  by  other 
lands.     Here  the  law  imposes  an  obligation  on  the  seller  to 
allow  the  purchaser  a  right  of  way  over  his  adjacent  land. 
{Perman  vs.  Wead,  2  J^Iass.  Rep.  203.  6  Jacobus  Law  D. 
Tit.   fVay.  Hototen  vs.  Frearson^  3  T.  R.  60.  1  Saunders ' 
323,  Pamfret  vs.  Ricroft.)  This  is  also  said  to  b((  a  right  by 
grant,  because  the  law  implies  a  tacit  consent  on  the  part  of 
the  seller  that  the  purchaser  shall  have  free  ingress  and  egress 
to  and  from  the  land  so  situated.     But  there  is  nO  evidence 
that  Goat  Island  was  ever  owned  by  the  owners  of  Stent's 
point;  nor  am  I  aware  that  it  would  strengthen  the  plaintiffs 
claim  if  the  fact  were  so.     The  right  in  sQch,  case  must  arise 
from  necessity.      If,  therefore,  a  person  nuns  land  lying 
between  two  roads,  one  on  the  east  and  the  other  on  the  west, 
and  shall  sell  that  lying  on  the  west,  it  gives  to  the  purchaser 
no  right  of  way  across  his  land  to  the  road  bounding  him  on 
the  east,  whatever  may  be  the  distance  or  the  difficulty  of  getting 
to  that  rdad.     Such  a  way  might  be  convenient,  but  there 
would  be  no  such  necessity  as  would  impose  upon  the  ownor 
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'  of  the  land  aH  obligation  to  afford  him  such  an  accommoda'- 
tion.  In  analogy  with  that  case,  suppose  one  person  should 
sell  to  another  tliejextreme  point  of  a  neck  or  tongue  of  land 
surrounded  by  an  open  sea  or  navigable  streams,  except  on 
one  side,  would  it  be  understood  that  the  seller  should  allow 
him  a  right  of  way  through  the  whole  neck  of  land,  because 
it  might  sometimes  be  more  convenient  for  him  to  go  to  his 
farm  by  land  than  by  waterf  I  should  apprehend  not.  Muck 
less  would  he  have  a  right  to  demand  such  a  privilege  from 
the  owners  of  the  adjacent  land  who  were  not  parties  to  the 
contract  To  bring  the  case  more  distinctly  under  our  view, 
let  us  suppose  James  Island  to  be  the  tongue  of  land  now 
spoken  of,  a  person  residing  in  Charleston,  *at  HaddriPs 
Point,  or  on  Sullivan's  Island,  would  never  expect  a  right  of 
way  to  the  main  land  on  the  west,  through  all  the  intervening 
plantations,  merely  because  his  farm  was  inaccessible  by 
land  in  any  other  direction.  The  inconvenience  of  going 
always  by  \yater  to  his  farm  would  not  amount  to  such 
a  necessity  as  would  entitle  him  to  such  a  privilege.  If 
under  those  circumstances,  he  would  not  be  entitled  to  such  a 
favor,  could  he  entitle  himself  to  it  by  purchasing  another 
farm  on  the  west  end  of  the  island?  A  direct  intercourse 
between  the  two  places,  so  situated,  would  be  vastly  conve- 
nient; but  that  convenience  would  confer,  no  right.  Now 
that  is  the  case  immediately  under  our  consideration.  Goit 
Island  is  accessible  by  water  in  every  direction,  except  on  the 
side  from  which  the  plaintiff  claims  a  right  of  way.  It  is 
nothing  more,  therefore,  than  a  matter  of  convenience^  and 
not  of  necessit}.  And  if  the  plaintiff  were  situated  in  any 
oth/er  direction  from  the  Island,  perhaps  he  would  hardly 
consider  such  a  way  as  a  convenience.  This  way  then 
becomes  important  to  him  merely  on  account  of  the  relative 
situation  of  the  two  places  and  comes  precisely  within  the 
principle  of  a  necessity  created  by  the  party  himself  which 
can  furnish  no  ground  of  right.  (1  Saunders  323.  n.  6.) 
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There  is  no  evidence,  therefore,  which   could  entitle  the 
plaintiff  to  a  verdict  on  either  ground. 

it  only  remains,  then  to  be  determined,  whether  the 
court  shall  grant  a  nonsuit  or  new  trial?  It  is  not  conceived 
that  the  trial  by  jury  is  of  so  little  value  as  the  counsel  for  the 
defendant  seems  to  imagine.  It  is  One  of  the  greatest 
privileges  which  a  free  people  can  enjoy,  and  independent  of 
its  real  and  intrinsic  value,  it  derives  additional  importance 
from  the  inestimable  value  which  the  people  theqiselves 
imagine  it  possesses.  The  court  feel  no  disposition,  thirrefore, 
to  intrench  upon  the  right  of  tHe  jury;  and  if  there  were  any 
evidence  which  could  be  submitted  to  tlieir  consideration,  4i 
new  trial  would  be  granted.  But  it  is  equally  the  duty  of  the 
court  to  preserve  the  bounds  of  jurisdiction  between  the  CQun 
and  jury;  and  it  would  be  as  much  an  usurpation  in  the  jur^ 
to  undertake  the  exposition  of  the  law  as  of  tlie  court  to  take 
from  them  the  trial  of  the  fact.  Wherever,  therefore,  there 
is  any  confliciing  evidence,  a  new  trial  will  be  granted.  Bat 
vrhen  every  point  submitted  is  a  conclusion  of  law  which  il 
belongs  exclusively  to  the  court  to  make,  and  where  ic 
appears  manifest  that  better  evidence  cannot  be  obtained,  It 
would  be  tantalizing  the  parties  to  send  ^m  back  for 
another  trial.  It  was  a  maxim  of  the  civil  law  that  that  is  the 
worst  of  slavery  where  the  law  is  either  vague  or  uncertain. 
And  it  is  equally  true  in  this  country.  The  court  will, 
therefore,  grant  a  new  trial  toties  quoties  where  the  verdict  is 
contrary  to  law;  and  when  there  b  no  evidence  on  which  the 
jury  can  find  a  verdict,  and  the^case  is  brought  before  the 
court  in  such  a  shape  that  it  ean  pQt  an  end  to  unprofitable 
litigation  by  a  nonsuit,  that  course  ought  to  be  pursued. 

In  this  case  there  was  not  a  scintilla  of  evidence  to 
authorize  a  verdict  for  the  plaintiff.  A  nonsuit  ought  to  have 
been  granted  in  the  court  below,  and  is,  therefore,  now  orderi- 
ed  by  this  court. 

Prioleanj  and  Peiigtu  for  appellants. 

Orimke  ondHunt^  contra. 
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The  /tepreMfiln^fvet  qf  BouRDEAmtads*  the  Treasarers; 

Where  the  plaintiff  obtained  judgment  on  •  bond  secured  by  mortgage 
and  upon  saggection,  obtained  an  order  for  the  sale  of  the  premises^. 
Qnder  the  aet  of  1791,  and  the  premises  were  8otd,the  eourt,  after  tlie  sale^ 
granted  leave  to  the  plaintiff,  to  state  in  his  suggestion,  that  intermediate 
Judgments  had  been  obtained  against  the  defendant,  since  execution  of 
the  mortgage  and  plaintil&  Judgment,  which  he  had  omitted,  in  his  sug 
gestion. 

A  third  person^  because  he  claims  the  land  sold,  has  no  right  to^ome  into 
court  to  set  aside  the  Judgment,  on  account  of  defect  in  form. 

Irregularities,  such  as  are  amendable  by  the  court,  consist  either  in  omitting 
to  do  something  tliat  is  necessary  for  the  due  and  orderly  conducting  of 
a  suit,  or  in  doing  it  in  an  unseasonable  time,  or  improper  manner. 

An  execution  can  be  amended  after  a  sale  has  been  made  under  it  of  lands^ 
the  usual  words  of  authority  to  the  sheriff  having  been  omitted. 

$ut  the  court  will  be  more  circumspect  in  amending  after  Judgment  than 
before;  but  the  power  is  as  ample  In  the  one  case  as  the  other. 

Tried  at  Barnwell  in  the  Fall  Term,  1824,  before  Mn 
Justice  Richardson. 

The  plaintiffs  in  this  case  bad  obtained  a  judgment 
against  the  defendants,  on  a  bond  which  was  secured  bj 
mortgage.  After  obtaining  the  judgment  they  filed  a  sug^- 
gestion  to  obtain  sale  of  the  mortgaged  premises,  and  obtain- 
ed judgment  by  default  on  the  >  day  of 1815, 

The  suggestion  did  not  state  that  judgments  had  been  ob- 
tained  against  the  defendants  tvbsequendy  to  the  extctaion  of 
the  mortgage  and  before  the  obtaining  of  the  plaintiff^  $  judgment 
on  their  bond;  but  a  sale  of  the  mortgaged  premises  wi|$ 

ordered  on  a  credit  of .    At  this  term,  Thomas 

T.  Willison  showed  to  the  court  by  affidavit,  that  at  the  time 
of  filing  the  suggestion  and  obtaining  the  order  for  the  sale^ 
of  the  mortgaged  premises,  he  occupied  the  premises  claiming 
the  same  as  owner,  and  that  he  had  no  notice  of  the  proceed- 
ings until  after  the  sale  was  made;  and  that  suit  had  been 
brought  against  him  to  try  title  to  the  premises  by  the  person 
who  purchased  the  same  under  the  order  for  sale;  and  there* 
opon  moved  the  court  to  arrest  the  judgment  for  the  sale  of 
the  mortgaged  premises  and  to  set  aside  the  proceedings,  as 
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4efecuve,  on  the  groands  that  the  saggestion  did  not  state 
iotermediate  judgments  to  have  been  obtained  against  Bour^ 
deax  or  bis  representatives,  and  that  the  ]and  was  ordered  to 
be  sold  on  a  credit  which  the  law  did  not  authorise  (a.) 
The  presiding  jadge  thought  the  proceedings  defective,  and 
incluied  to  grant  the. motion;  but  a  motion  being  made  to 
amend  the  suggestion,  upon  hearing  argument,  he  granted 
leave  to  amend,  and  refused  to  order  the  proceedings  to  be 
set  aside. 

Willison  appealed  from  the  decision  of  the  presiding 
judge  and  moved  to  reverse  the  same  and  to  set  aside  the 
proceedings,  on  the  grounds: 

1st.  That  leave  to  amend  ought  not  to  have  been  grant- 
ed, the  proceedings  being  utterly  defective  and  void,  and 
there  being  nothing  by  which  an  amendment  could  be  legally 
made. 

2nd.  That  if  the  suggestion  was  amendable,  the  order 
to  set  aside  the  judgment  should  still  have  been  granted,  and 
the  said  Thomas  T.  Willison  allowed  to  plead  to,  and  defend 
the  said  suggestion. 

Argued  23rd  February ^  1825. 

Harper^  for  the  motion. — ^The  court  derives  its  aa- 
tliority  to  foreclose  mortgages  from  the  act  of  1791 ,  f  1  Fatiff 
Pub.  Laws  63.)  Where  a  statute  authorizes  a  particular 
a(K>de  of  proceeding,  that  must  be  pursued,  and  if  it  is  not^ 
the  proceedings  are  defective  and  void.  King  vs.  Horne^  (4 

Term  Rep.  349;  Goodwyn  vs.  Parry,  Do-  677.)  An  irregu- 

■  ■■  I  -II.  ,  "» 

fa.)  That  part  of  the  act  of  1791,  giving  the  law  court  the  power  to 
foreclose  mortgages,  applicable  to  this  case,  is  in  the  following  words:-* 
**That  on  jadgment  bein^  obtained  in  the  court  of  common  pleas  on  any  bond, 
note  or  debt,  secured  by  mortgage  of  real  estate,  it  shall  and  may  be  lawful 
for  the  judges  of  the  court  of  common  pleas,  in  case  of  any  judgment  having 
been  obtained  subsequent  to  the  property  being  mortgaged,  and  prior  to  the 
obtaiiiing  judgment  hereby  aUowed  to  be  commenced,  to  order  the  sale  of 
tbe  mttrtgaged  property  for  the  satisfaction  of  the  monies  securpd  by  the  said 
mortgage,*'  {re.  With  a  power  to  postpone  the  sale  for  six  months,  after  the 
order,  and  to  give  a  reasonable  credit  on  the  sale,  not  exceeding  twelve 
$Aonih§.  (I  FamVi  Pub,  Laws fM.)  B. 
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larity  may  be  amended,  bat  when  the  proceedings  are  entirer 
!y  defective,  they  cannot  be  amended.  (Tidd.  485,  661; 
^ewnham  vs*  LaWf  5  Term  Rep.  557.  J^add-  ck  vs.  Ham* 
melf  7  Do.  51.  I  BacanAb.  Tit.  Amendment^  IK  4.) 

Martin^  contra.— In  the  Jir$t  place,  the  implication 
came*to€i  late.  See  Moonet/  vs.  Wehh^  (1  Const.  Rep.  ^.)- 
In  the  second  place,  the  applicant  is  a  stranger  to  the  pro- 
ceedings. (  Thompson  vs.  Caldwell^  2  JP  Cord  390.  Barklef. 
vs.  Scriven,  1  JVb«  fy  M'Cord,  408.  lb.  11.)  And 

In  the  third  place  the  act  prescribes  no  form;  but  the 
iSrd  and  44th  rules  of  court  do,  and  they  have  been  com- 
plied with. 

CoLCOOK,  J.— In  considtering  the  first  ground  in  the 
brief,  it  is  as  important,  in  the  first  place,  to  determine  on  the 
technical  character  of  the  omission  in  the  proceeding  which 
has  b^n  amended.  Bj  the  counsel  for  the  appellant,  it  is 
called  a  defect;  such  a  defect  as  vitiates  the  proceeding  and 
is  not  amendable;  while  on  the  other  hand  it  is  contended  by 
counsel  for  the  appellee,  that  it  is  mere  irregularity.  In 
Tidd^s  Practice  434,  it  is  said,  an  irregularity  may  be  defined 
to  be  the  want  of  adherence  to  some  prescribed  rule  or  mode 
•f  proceeding;  and  consists  either  in  omitting  to  do  something, 
that  is  necessary  for  the  due  and  orderly  conducting  of  a  suitt 
er  m  doing  it  in  an  unseasonable  time  or  improper  mannei*. 
Now,  according  to  this  definition,  the  omission  in  the  sug-> 
gestion  must  be  considered  as  a  mere  irregularity.  It  waft 
at  most  an  omission  to  insert  the  words  that  *<  other  interme- 
diate judgments  had  been  obtained."  When  we  advert  to  the 
doctrine  of  amendments,  and  the  cases  which  have  been  de- 
cided on  that  subject,  it  will  be  perceived  that  the  object  Kf 
the  whole  system  is  to  provide  a  remedy  for  the  casual  omis- 
sions or  negligence  of  the  different  officers  of  court;  in  a 
word,  to  enable  the  party  to  do  that  which  the  law  and  facts 
of  the  case  would  have  authorised,  or  did  require  the  officers 
to  have  done.  The  decisions  on  this  subject  are  so  nume- 
rous, and  amendments  so  common,  and  I  may  almost  say 
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unlimited,  that  the  difficulty  is  in  selecting  soch  cases  as  seem 
most  directly  to  apply  to  the  case  before  us.  In  the  case  of 
Parteous  vs  GtV  iw,  (2  .  >**  (  ord  49,)  the  court  allowed  ah 
amendment  in  the  damages  laid  in  the  declaration,  from  ten 
to  one  thousand  dollars,  to  adapt  it  to  the  finding  of  the  jnry. 
And  inthecaseofPurArey  and  Toomer^  a)  the  court  were  all  of 
opinion  that  an  execution  could  be  amended  after  a  sale  bad 
been  made  under  it  of  lands,  when  there  was  no  express  an* 
thority  to  the  sheriff  to  levy  on  the  lands,  the  usual  words 
having  been  omitted«  It  is  true,  as  urged  by  the  appellant's 
counsel,  that  the  court  will  be  more  circumspect  in  allowing 
amendments  aAer  judgment,  than  before.  The  power  of  the 
court,  however,  is  as  ample  in  the  one  case  as  in  the  other. 
By  the  9th  Henry  V.  c.  4.  and  the  8th  Henry  VI.  c.  12,  they 
\  are  empowered  to  examine  and  amend  what  they  shall  think, 

in  their  discretion  to  be  the  misprision  of  their  clerks  in  any, 
record,  &c.  be.  and  the  8th  Henry  Vi.  c.  15,  extends  this  to 
clerks  and  other  officers.  Now,  what  is  asked  of  the  court.^ 
To  insert  some  words  which  it  is  admitted  may  have  been  in<^ 
serted  at  the  time  in  the  suggestion,  and  which  it  is  contended 

M 

by  the  appellant's  counsel  are  necessary,  as  being  required 
by  the  43rd  rule  of  the  court,  and  the  act  of  1791,  on  the 

I  subject  of  forclosing  mortgages.     It  is  admitted  that  all  the 

other  necessary  facts  were  stated  in  the  suggestion,  and  that 
intermediate  judgments  had  been  obtained  and  were  of  record 
in  that  court.  There  was  then  enough  to  apprize  the  defend- 
ant of  the  object  which  the  plaintiff  had  in  view.  The  sug* 
gestion  concludes  with  a  prayer  that  the  court  would  order 

i  a  sale  of  the  mortgaged  premises;  to  which  the  defendant,  if 

be  had  thought  proper  may  have  pleaded.  He  then  must 
have  considered  it  as  a  mere  irregularity  which  he  waived* 

But  it  was  further  considered,  that  if  the  proceedings 
weie  amendable,  that  the  motion  ought  not  to  be  granted, 
because  there  was  nothing  by  which  to  amend.  The  judg- 
Ikienta  being  no  part  of  the  record. .  It  is  said  that  in  cpmplj« 
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ance  with  the  rule  on  this  point,  the  original  writ  or  bill  i^ 
amendablebytheinstructions  given  to  the  officer;  the  declara- 
tion, by  the  bill;  the  pleading  subsequent  to  declaration,  by 
the  paper,  book,  or  draft,  under  counsel's  hand;  the  nisi  prius 
roll,  by  the  plea  roll;  the  verdict,  whether  general  or  special, 
by  the  notes  of  the  counsel,  or  even  by  the  affidavit  of  what 
was  proved  on  the  trial;  the  judgment  by  the  verdict;  and  the 
writ  of  execution  by  the  judgment,  or  by  the  award  of  it  on 
the  roll.  (HWcT*  Practice  262.)  From  which  it  is  obvious 
that  a  proceeding  may  be  amended  by  that  which  is  no  part 
of  it,  even  by  the  frail  memory  of  man.  If  so,  it  is  certainly 
competent  to  amend  this  i^ggestion  by  the  judgments  of  re- 
cord in  the  court.  Indeed,  it  is  difficult  to  say  in  what  cases 
amendments  may  not  be  made.  The  counsel  for  the  appel- 
lant in  referring  to  those  cases,  in  which  the  defect  was  con* 
sidered  so  great  as  to  preclude  amendment  and  authorize  the 
court  to  set  aside  the  proceeding,  stated,  as  one,  the  case  of 
an  action  against  an  executor,  charging  him  in  the  debet  et 
definet  both.  Yet  in  the  case  of  Richards  vs.  Brawny  (^Doug'^ 
las  46,)  and  in  the  case  of  Short  and  Coffin,  {Burrows  2730) 
it  was  held  that  a  judgment  may  be  amended  by  changing  it 
from  de  bonis  propriis  to  de  bonis  testatoris,  &c.  kc.  which 
changed  the  liability  of  the  defendant  entirely.  If  this  can 
be  done,  it  is  not  easy  to  perceive  any  reason  why  in  the  case 
quoted,  the  court  may  not  have  amended  by  striking  out  that 
part  of  the  proceeding  which  charged  the  executor  in  the 
debet 

On  the  2nd  ground  I  know  of  no  power  which  the 
court  below  possesses  to  admit  Mr.  Willison  to  become 
a  party  to  the  suggestion,  either  at  the  time  of  making  the  ap* 
plication,  or  any  other.  But  if  he  could  be  admitted  to  come 
ih^  it  certainly  would  be  under  some  stronger  claims  to  the 
aid  of  the  court  than  any  which  he  has  as  yet  exhibited.  To 
entitle  himself  to  relief  he  must  first  shew  that  he  had  been  in* 
jured,  and  that  the  aid  of  the  court  was  indispensably  neces* 
sary  to  relieve  him.  Now^  in  what  does  he  found  a  claim 
even  to  be  beard  by  the  court?    Thfit  he  was  oq  the  land  and 
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claimed.  I  would  ask,  if  that  might  not  be  urged  by  every 
squatter  in  the  country?  He  is  a  stranger  to  the  proceeding 
and  his  application  might  well  have  been  rejected  on  that 
ground,     llie  motion  is  dismissed. 

Harper  and  Patterson  for  the  motion. 

J^artin^  contra. 


A.  Talvande  vs.  0«  Cbipps,  ef.  ol* 

Vpondemarrerynotwithftandingtbe  delects  of  the  pleading  denmrred  to,  the 
coart  wiil  give  jadgment  against  the  pitrty  whose  pleading  was  first  defee- 
Uve  in  substance. 

If  tennants  m  common  join  or  are  joined  in  a  snit,  as  avowry  for  rent, 
they  must  plead  jointly;  but  if  each  proceeds  for  his  own,  each  must  avow 
for 'himself. 

rn  an  avowry  for  double  rent,  under  the  act  of  1806,  the  avowry  need  not 
stale  that  three  months  in  writing  to  qoit,  was  served  on  the  tenant, 
where  the  tenant  himself  gave  such  notice  of  his  intention  to  qait. 

Under  the  act  of  1806,  the  demand  in  wrkhig  to  be  made,  for  surrender  of 
possession  by  the  tenant  three  months  afterwards,  need  not  be  made  by 
all  the  tenants  in  common,  but  it  is  suflScient  if  made  by  one  tenant  ia 
common,  requiring  delivery  of  possession  to  him,for  himseliand  co-tenants. 

After  vtrdicty  upon  an  avowry  for  doable  rent,  a  demand  before  the  distrett 
will  be  presumed.  But  when  the  tenant  himself  gives  notice  of  his  inteii* 
tion  to  quit,  a  demand  may  be  made  after  distress;  and  fumref  if  any 
demand  is  necessary. 

The  law  allowing  a  landlord  to  distrain  for  double  rent,  where  the  tenant 
holds  over  after  notice  to  quit,  is  not  aneonstltutional;  for  by  the  contina- 
ance  of  the  tenaat  he  makes  it  his  contract. 

When  the  jury  find  for  a  defendant  on  dl  the  issues  made,  a  general  venlipt  !• 

good. 

Action  of  Replevin. 

Tried  before  his  Honor  Judge  Hug&r^  Charleston,  May 
Term,  1821. 

The  plaintiff  had  occupied  a  house  belonging  to  the 
defendants,  for  the  rent  of  which  they  distrained.  The  plain* 
tiff  replevied  and  the  defendants  avowed  and  contended  that 
they  were  entitled  to  double  rent,  under  the  act  of  IJBOS,  as 
plaintiff  held  over  after  notice  to  quit  had  been  given« 
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A  note  from  the  plaintiff  was  produaed,  dated  Marck 
^rd,  1818,  in  which  he  gives  the  defendants  notice  that  he 
would  quit  at  the  end  of  the  year.  On  the  2nd  of  Jane  follow* 
iog,  he  addressed  them  another  note,  stating  that  be  must  hold 
over.  On  the  29th  of  June,  1818,  the  plaintiff  was  informed, 
through  Mr.  Abbott,  that  he  must  quit  the  house,  and  if  he  held 
over,  he  must  pay  $  2,600,  payable  quarterly;  a  copy  of  this 
notice  and  demand  was  produced,  ^t  the  expiration  of  the 
qnarter,  ^650,  the  sura  for  hich  the  warrant  issued,  was  de* 
manded,  which  he  refused  to  pay,  but  said  he  was  ready  to 
'pay  the  half  of  that  sum;  but  he  did  not  tender  it.  The 
warrant  was  signed  by  O.  Cripps,  and  Talvande  was  in  the 
bouse  at  the  time  the  demand  was  made,  which  was,  as  thcT 
witness  f  Abbott)  thought,  about  October  1818. 

Mr.  Ball  stated  that  he  had  agreed  with  Mr.  Cripps  to 
take  the  house  from  the  1st  June,  1 81 8,  at  $  1300  per  annum. 
Before  lie  made  the  agreement  he  visited  the  house  and  ex* 
amined  it.  Mrs.  Talvande  was  at  home,  and  in  the  house  at 
the  time,  and  must  have  known  bis  object.  He  afterwards 
agreed  to  purchase  the  house,  and  was  to  give  $  20,000  for 
it.  He  did  not  purchase,  in  consequence  of  plaintiff  refusing 
to  give  it  up.  He  understood  that  the  property  belonged  to 
the  children  of  the  late  Mr.  Cripps,  and  that  a  sale  had  been 
ordered  by  the  court  of  equity.  It  was  admitted  that  the 
^vowants  wei«  the  children  of  the  late  Mr.  Cripps.  Mr. 
Hont,  the  commissioner  in  equity,  stated  that  the  bouse  was 
ordered  to  be  sold  by  the  court  of  equity;  that  he  bad  not  been 
consulted  by  Mr.  Cripps  about  renting  it,  but  that  the  plain* 
tiff  had  offered  to  pay  him  the  rent,  which  he  refused  to  take, 
paying  be  had  only  authority  to  sell.  The  decretal  order  of 
the  court  was  dated  25th  November,  1816.  He  had  never 
t>een  in  actual  possession  of  the  house,  but  bad  advertised  it 
for  sale.  Mr.  Cripps  had  indeed  mentioned  lo  the  witness  that 
be  had  rented  it  to  the  plaintiff,  and  he^.  the  witness,  had  not 
objected  to  it. 
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Here  the  evidence  closed,  wfaen  the  plaintiffs  counsel 
Qoved  to  have  judgment  entered  up  for  the  plaintiff,  as  the 
ttvowants  had  not  she^n  that  any  rent  had  been  reserved. 

The  motion  was  refused. 

It  was  contended  on  the  part  of  the  avowants,  that  the 
plaintiff's  letters  proved  that  the  first  year  ended  on  the  1st 
June  1818;  and  that  in  October  following,  he  offered  to  pay 
for  a  quarter  due,  the  half  of  $650,  which  was  sufficient  to 
3hew  that  the  rent  was  reserved. 

3nd  That  the  authority  of  Octavius  Cripps  could  not 
be  dilated  by  the  plaintiff,  who  was  bis  tenant,  and  that  it 
was  not  necessary  to  produce  a  power  of  attorney  from  the 
<Jo-heirs. 

It  was  contended  on  the  part  of  the  plaintiff,  (hat  the 
act  of  1808,  so  far  as  it  declares  that  a  tenant  holding  over 
shall  forfeit  double  the  value  of  the  use  of , the  premises  waa 
unconstitutional,  and  therefore  void;  and  the  case  of  Mien 
and  the  Treo^rer^  was  relied  upon  in  support  of  the  positioin. 
That  Octavius  Cripps  had  no  authority  to  issue  the  warradt; 
that  the  suit  had  abated  by  the  death  of  Octavius  Cripps;  that 
they  had  distrained  for  double  the  rent,  and  not  for  double 
the  value  of  the  use  of  the  house. 

His  honor  told  the  jury  that  the  evidence  was  sufficient 
to  shew  that  the  first  year  ceased  on  the  first  of  June,  and  that 
on  diat  day  a  new  quarter  had  commenced.  That  the  offer 
of  theplaintiffto  pay  in  October  $  335  for  an  unexpired  quar- 
ter, was  sufficient  to  shew  that  so  much  rent  had  been  paid 
per  quarter  before  the  Ist  June.  That  he  did  not  regard  the 
act  of  1808  as  unconstitutional;  as  prior  to  the  act,  the  power 
to  distrain  existed,  and  the  act  only  altered  the  measure  of 
damages. 

A  verdict  was  rendered  for  the  avowants  for  $         . 

The  plaintiffs  appealed  on  the  grounds: 

1st.  Because  the  act  of  1808  is  unconstitutional,  so  fat 
as  it  authorizes  a  distress  for  double  the  annual  value  of  the 
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less  than  the  penalty.  By  the  let  clause  of  the  act  of  1808, 
where  the  landlord  gives  the  notice,  as  was  the  case  here,  the 
penalty  is  double  the  value,  and  the  record  states  the  value, 
at  $  1300,  which  should  have  been  the  criterion  of  the  vir* 
diet.  The  virdict  should  have  been  for  $  — •— ,  the  value 
of  one  quarter  and  the  judgment  should  have  been  for  double. 
(4  Cranck  299  ; 

The  verdict  as  to  the  bailiff,  Solomon  Mo^es,  is  infoN 
mal.     Each  issue  should  have  been  found  distinctly. 

As  to  new  trial,  the  first  question  is,  whether  the  reme*- 
dy  by  distress,  or  any  summary  remedy  for  the  penalty,  is 
constitutional?  (2  Ah  Cord  55.  1  Bay  382.  2  Haywood 
329.  j  In  the  case  provided  for  by  the  act,  the  relation 
of  landlord  and  tenant  has  ceased,  and  the  double  rent  can 
only  be  considered  as  a  naked  penalty  upon  a  trespasser. 
The  objections  to  give  the  party  interested  the  power  to  en- 
force it,  greater  than  to  lodge  the  pow«r  any  where  else. 

3nd  question,  as  to  the  evidence.  The  notice  to  quit 
produced  in  evidence  does  not  correspond  with  the  one  con* 
tained  in  the  avowry.  The  one  requiring  $  2,600  per  quat'* 
ter,  and  tlie  other  2,600  to  be  paid  quarterly.  The  distress 
warrant  is  tor  single  rent^  and  the  avowry  for  double  rent. 
The  distress  warrant  is  signed  by  Octavius  Cripps,  ibr  him- 
self, and  as  administrator  and  agent  for  the  heirs. 

PetigrUf  Attorney  General  contra.-^Some  defects  are 
cured  by  verdict  which  would  be  fatal  on  demurrer.  (Com* 
Dig.  Pleader^  S,  47.)  The  reason  of  the  rule  that  tenants  in 
common  must  avow  separately,  does  not  apply  to  this  case. 
^Crilb.  Law  Replevin  146.)  This  was  a  joint  contract  made 
by  the  avowants  with  the  plaintiff,  through  their  agent  Oit 
Cripps,  and  they  must  avow  jointly.  These  avowants  are 
coparceners,  and  they  must  avow  jointly.  The  determina* 
tion  of  the  lease  is  sufficiently  avowed.  It  is  not  necessary  to 
state  how  it  determined.  The  olyection  that  the  notice  is  on^ 
in  the  name  of  Octavius  Cripps,  is  of  no  weight.  The  notice  U% 
quit  is  a 'sufficient  demand  of  double  rent,  and  this  is  a  reme^ 
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tVi'dl  ha%*  and  not  penal;  being  the  same  as  the  Stat  Geo.  IL 
(5  Burrows  2694.)  [Objected  here  by  Grimke  that  the 
£ngUsh  statute,  does  not  give  the  remedy  by  distress.]  The 
verdict  for  Sol.  Moses  satisfies  him  and  the  plaintiff  has  no 
fight  to  object  to  it.  The  case  from  4  Crunch  was  on  a 
Virginia  statute. 

As  to  the  new  trial.  "Unless  by  the  law  of  the  land/' 
cleans  that  no  man  shall  be  mulct  without  being  called 
upon  to  answer.  (Lord  Coke.)  This  is  no  more  unconstiiu* 
tionaly  than  the  attachment  act.  In  the  case  of  the  State  vs« 
AIUhj  the  act  authorized  the  tax  to  be  Ibvied  without  giving 
bim  a  hearing.'  The  law  of  distress  always  subsisted  with 
magna  charta^    Distress  warrant  quite  immaterial. 

Toomer^  same  side. — If  the  avowants  are  tenants  in 
common  they  may  avow  jointly,  ( Cro.  Eliz,  630.  1  Chitty 
544*  2  Seltoyn  605.)  Whenever  the  demise  has  expiredi 
unless  expressly  renewed,  the  landlord  upon  giving  notice 
(o  quit  has  his  remedy  by  double  rent.  (8  East.  258.)  The 
plaintiff's  letter  to  O.  Cripps  was  a  recognition  of  a  notice  to 
quit.  If  the  avowry  be  defective  it  is  aided  by  the  verdict. 
(1  Chitiyb46.)  Annual  value,  and  annua}  rent,  are  synoni- 
mous. 

IMr.  Toomer  was  told  by  the  court,  it  was  unnecessary 
to  say  any  thing  on  the  constitutional  objection* 

Hant  in  reply.— The  history  of  the  case  is,  that  at  first 
a  distress  was  issued  for  the  quarters  rent,  and  a  replevin 
thereupon,  on  the  ground  of  no  rent  in  arrear;  bat  it  is  now 
converted  into  an  action  for  doable  rent  under  the  act  of 
1808.  In  an  action  for  the  penalty,  lent  cannot  be  recover* 
ed.  The  one  is  founded  on  contract,  the  other  in  tort.  Distress 
Ibrrent  is  an  acknowledgement  of  subsisting  tenancy  (Brady 
on  Diitreii  104.  The  pleadings  cannot  be  supported;  the 
brirs  of  Octavius  Cripps  are  not  parties.  The  avowry  is  for 
a  penalty;  and  the  proof  that  the  taking  was  for  rent.  The 
avowry  states  the  demise  to  be  at  an  end;  and  in  replevin  the 
plaintiff  must  recover  where  there  is  no  demise.    Distress 
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ffln  only  be  for  a  sum  certain.  No  proof  ibat  Octavina 
Gripps  was  the  agent  of  the  avowants.  The  notice  to  qak 
was  not  conformable  to  the  act.  It  is  in  the  alternative;  and 
plaintiff  may  stay  upon  paying  the  higher  rent.  But  the 
avowry  says  there  was  no  lease  at  the  time  of  the  distress. 
After  the  expiration  of  the  lease,  the  plaintiff  was  a  tenanl 
from  year  to  year.  Three  months  notice  necessary  to  determine 
the  lease.  (  Oardon  vs.  Long,  Symonds  vs.  Bey  Grimke  J.  1 50.) 
As  to  the  constitutional  objection,  he  said  the  double  valn^ 
was  unliquidated;  and  for  an  injury  founded  in  tort,  the  Iegisla»> 
ture  cannot  authorize  a  man  to  make  such  reprisals.  It  is  not 
Hke  attachment;  that  is  a  judical  proceeding,  and  if  judgment 
be  given  by  default,  plainuff  must  still  prove  I)i&  debt;  not*  so 
liere* 

CoLCOCK,  J. — ^It  is  unnecessary  to  follow  the  counsel 
through  all  their  arguments  on  the  subject  of  the  pleadings 
in  this  case.  For  if  the  second  pl^  of  the  appellant  could 
hy  possibility  be  considered  as  a  demurrer,  it  would  reach 
the  defects  complained  of;  and  if  it  is  a  plea,  and  a  bad  onei 
of  which  I  can  entertain  no  doubt,  then  the  demunrer  of  the 
respondents  opens  his  proceedings  to  all  the  objections  of  the 
appellant;  for  it  is  an  established  rule  that  upon  the  argument 
q(  the  demurrer,  the  court  will,  notwithstanding  the  defects 
of  the  pleading  demurred  to,  give  judgment  against  the  party 
whose  plea  was  first  defective  in  substance.  ^1  Chitty  647.) 
IVe  are  then  to  enquire  whether  there  are  any  subBtantial 
defects  in  the  avowry  or  not?  and  in  this  inquiry  I  shall 
pursue  the  order  of  the  appellants  counsel.  The  first  ol;yec« 
tion  is  <'that  in  the  avowry  the  respondents  are  styled  joint 
tenants  and  yet  it  sets  forth  a  tenancy  in  common.  The 
avowry  is  joint,  as  though  the  defisndants  had  been  joial 
tenants;  whereas  it  should  have  been  several,  beaiuse 
being  tenants  in  common  they  could  not  unite/' — ^The  estate 
is  set  forth  in  the  avowry  as  a  joint  tenancy  and  perhaps  it 
may  be  considered  as  such.  It  certainly  possesses  all  the 
unities  which  constitute  a  j<Mttt  teBancy;  an  uni^  of  inteteSd 
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of  tide,  of  time  and  possession;  and  the*  only  objection  v?faich 
is  presented  to  its  being  so  considered  is,  that  it  is  saki  a 
joint  tenancy  cannot  be  created  by  operation  of  law.  Black- 
stone  in  treating  of  the  different  tenancies^  (2  Vol.   180,^ 
says:  ^  The  creation  of  an  estate  in  joint  tenancy  depends  on 
the  wording  of  the  deed  or  devise  by  which  the  tenaolg 
daim  title;  for  this  estate  cmi  arise  only  by  purchase  or  grant, 
that  is,  by  the  act  of  the  parties,  and  never  by  the  mere  act 
of  law."     He  then  goes  on  to  treat  of  estates  in  coparcenary, 
and  says,  that  they  possess  three  of  the  unities  which  are 
necessary  to  coostitnte  a  joint  tenancy,  to  wit,  the  unities  of 
interest,  title  and  possession,  and  shows  that  time  is  nbt  indis- 
pensably necessary,  though  it  often  must  exist  in  the  titlet 
*<  For  if  a  man  bath  two  daughters  to  whom  his  estate 
descends  in  coparcenary,  the  one  dies  before  the  other;  the 
surviving  daughter  and  the  heir  of  the  other,  or,  when  both  are 
dead,  tbeir  two  heirs,  are  still  parceners."    The  difference 
then*betweea  these  two  estates  is  tliat  the  ^^yfi|  accmtendi^^ 
does  not  obtaiikin  the  latter,  and  that  the  former  cannot  be 
created  by  die  mere  operation  of  law.     Now  when  we  advert 
to  the  fact  that  lands  in  England  do  not  descend  to  all  the 
children  of  the  deceased,  we  at  once  perceive  the  reason  why 
the  estate  of  joint  tenanfjr  cannot  be  created  by  the  mere 
operation  of  law;  and   when  we  recollect  that  the  ^'jia 
aeerueendif^  is  taken  away  in  this  state,  perhaps  «ve  may 
consider  this  as  a  joint  tenancy.   There  are  undoubtedly  ob- 
jections to  this,  and  I  do  not  mean  to  ^oide  upon  the  nature 
of  the  estate,  iiecause  it  is  not  lyecessary  to  the  determination 
of  the  enae.    Suppose  it  a  tenancy  in  common,  yet  the  rule 
contended  finr  cannot  ikpfify  to  this  case.     It  is  true  that 
CMtti/  says:  <*  Joint  tenants  and  coparceners  must  join  in 
avowry,  hot  tenants  in  comnMHi  must  sever."    But  he  says 
ittiMediately  afterwards  thai,  **  if  an  action  of  replevin  be 
BgAmt  two  tenants  ui  common  they  should  join,  the  one  ' 
avowing,  the  other ,  as  his  bailiff  making  cognisance,'*  lie. 
{hChittjf  644v)  And- by  a  referenee  to  the  cases,  it  will  be 
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seetii  that  the  good  sense  of  the  rule  is,  that  when  ( lie  v  join  of 
are  joined  in  a  suit,  they  may  plead  jointly;  but  if  etich  pro- 
ceeds for  his  own  interest^  each  must  avow  for  himself.  In 
the  case  of  Harmon  vs.  JBarnSy,  5  Term.  Rtp.  24C,  the  rent 
had  been  paid  to  one  tenant  in  common  contrarj'  to  the 
express  notice  of  die  other.  Lord  Kenyon,  does  say  hi  the  case, 
"  that  tenants  in  common  ought  to  avow  for  their  Separate 
portions  is  clear  from  the  section  in  Littleton,"  though  he 
adds,  th^y  may  join  in  actions  on  joint  contracts,  as  in 
covenant  where  the  covenant  is  entered  into  with  both* 

The  sexond  objection  is,  that  the  avowry  should  have 
set  forth  a  notice  of  three  months  to  quit  on  the  first  of  June, 
and  not  having  set  it  forth,  the  tenants  continued  in  for  ano« 
ther  year.  This  objection  is  removed  in  two  ways:  first,  that 
the  tenant  himself  had  given  notice  that  he  wonld  quit  at  the 
en^  of  the  term;  and  secondly,  that  if  he  was  in  for  a  second 
year,  it  did  not  prevent  a  distress  for  the  preceding  year. 

The  thir^  objection  is,  that  the  notice  to  deliver  posses- 
sion does  not  follow  the  law,  which  requires  ihe  demand  to 
be  by  the  person  having  the  remainder  or  reversion  of  the 
estate,  after  the  expiration  of  the  lease,  or  the  agent  of  such* 
Whereas  the  avowry  alleged  a  demand  by  Octavius  Cripps 
for  himself  and  his  joint  tenants,  toi  deliver  possession  to  the 
said  Octavius  only.-<^I  can  perceive  nothing  in  this  objection* 
The  law  Uself  cloes  not  say  to  whom  possession  shall  be  de- 
livered, it  leaves  that  to  the  plain  inference  of  common  sen^e. 
It  says,  <^  the  demand  shall  be  made  in  writing,  for  delivering 
possession  thereof,  by  the  person  having  the  reversion  or  re- 
mainder therein,  or  his  agent*"  The  demand  then  was  in 
compliance  with  the  law,  and  the  possession  of  course  was  to 
have  been  delivered  to  him  who  made  the  demand* 

The  fourth  objection  that  the  avowry  does  not  set  forth 
a  demand  of  the  quarter's  double  annual  rent,  precedent  to  the 
distress,  which  was  indispensable,  to  entitle  the  defendant  to 
distrain,,  not  for  rent,  but  for  a  penalty. — ^The  avowry  states 
that  in  consequence  of  the  demand  and  the  holding  over,  thf^ 
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• 

double  rent  was  due  and  owing;  and  it  will  be  pre&umed,  if 
necessary,  after  verdict,  that  it  was  demanded  before  the  dis- 
tress. But  it  seems  it  is  not  necessary.  Cobb  vs.  Stokes^  (8 
East  358,)  shews  that  the  demand  may  de  made  after,  in  tlic 
case  of  the  tenant  giving  the  notice  himself  that  he  will  quit 
at  the  expiration  of  tlie  term.  This  is  a  decision  on  the 
statute  from  which  ours  was  tstken.  The  demand,  In  my 
opinion,  is  not  necessary  at  any  time,  for  he  may  be  con- 
sidered as  voluntarily  holding  on  the  terms  prescribed  by  the 
law. 

Having  disposed  of  the  objections  to  the  proceedings 
of  the  respondents,  1  proceed  to  examine  the  gl'ounds  in  arrest 
of  judgment  and  for  a  new  trial. 

The  first  ground  is,  that  the  act  of  1808  is  unconstitu* 
tional,  so  far  as  it  authorizes  a  distress  for  double  the  annua! 
value  of  the  premises  when  the  landlord  gives  notice  to  qait| 
or  double  rent  when  the  tenant  gives  notice. 

The  law  does  not  create  a  new  remedy.  The  remedy  by 
distress  for  rent  in  arrear  is  as  old  as  the  law  itself;  and  the 
constitutionality  of  it  was  never  questioned  before,  thatl  know 
of  either  here  or  in  England,  where  there  is  the  same  guard 
as  is  found  in  our  constitution.  The  act  only  makes  a  con- 
tract  of  rent  for  the  parties,  under  particular  circumstances; 
and  if  the  tenant  acquiesces  in  this  contract,  which  he  is  sup* 
posed  to  do  by  holding  over,  the  law  refers  die  landlord  to  the 
old  remedy.  If  then  the  constitutionality  of  the  remedy  itself  is 
not  qiiestioned,  its  application  to  the  case  before  us  cannot  be. 
If  the  law  should  affix  a  penalty,  eo  nomine y  and  authorize  a 
distress,  I  should  think  it  unconstitutional;  or  if  it  should 
affix  a  penalty  under  any  other  name  upon  the  performance 
or  non-performance  of  any  act,  unconnected  with  any  con- 
tract, as  in  the  case  otAtteUf  I  should  hold  it  unconstitutional. 
But  where  it  affixes  a  penalty  to  the  non-^performance  of  a 
contract,  and  a  party  enter  into  such  contract,- he  contracts  in 
reference  to  the  penalty  and  it  is  as  much  his  penalty  as  if  he 
had  inserted  it  in  his  written  agreement. 
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The  second  J  third  and  fourth  grounds  have  been  suffix 
eiently  answered  in  my  observations  on  the  pleadings*  To 
the Jiftk  and  sixth,  it  is  enough  to  say,  that  the  warrant  was  in 
all  respects  a  sufficient  authority  to  the  bailiff.  To  the  seventh 
ground,  the  answer  is,  that  the  court  in  the  former  cases  gave 
the  respondents  leave  to  plead  and  pursue  their  rights*  On 
the  eighth  and  ninths  I  remark,  that  the  avowry  alleged  the 
annual  rent  was  eleven  hundred  dollars,  and  it  was  not  coo- 
tradicted«  -  To  the  tenth  and  eleventh,  it  is  a  sufficient  answer 
to  say,  that  the  verdict  is  in  strict  conformity  with  the  record. 
iVhen  a  jury  find  for  a  defendant  od  all  the  issues  made^  a 
general  verdict  is  good. 

Motion  dismissed. 

Crrimke  and  Hunt  lor  the  motion. 

fetigru  and  Toomer,  contra. 


Lecat  vs.  Tavei*. 

Quaere?  Whether  under  the  Statute  of  Frauds,  parol  evidenee  is  admissible  to 
prove  the  eonsideration  of  an  undertaking  to  pay  the  debt  of  another, 
when  it  is  not  eipressed  in  tho  agreement  ttaelf  ? 

The  cases  of  Wain  vs.  WartJkr$,  Rmmay  vs.  iTtim,  questioned  and  con* 
mented  on. 

Jofuuon,  J.  Thought  if  the  contract  consisted  of  mutual  promises,  the  whole 
should  be  In  writingi  as  constituting  the  agreement;  but  if  of  a  promise 
founded  oa  a  pstft  constdoration,  thejvomiie  only  need  be  In  wriling. 

The  coert  consected  aa  Drder»  writtev  to  defendantt  to  the  fMomiae  ii^  wri- 
tings of  the  ssne  date,  to  shew  theaoosideratioa;  ibe  oEdcr  being  wiUteo 
on  the  faith  of  funds  in  his  hands. 

This  action  was  founded  on  the  followfog  undertaking: 
<'  Charleston  12th  February  1820*  I  ooosent  to 
become  the  security  of  Mr.  DeBillers  to  Mr.  Lecat,  for  the 
eum  of  tweaty  four  piastres,  which  Mr.  DeKUers  owes  Mr» 
Lecat,  and  which  I  undertake  to  pay  ctUy  in  €as$  Mr*  D^ 
BfOm  shaUfaa  lopayOe  ntme^^        «•  Sradeakk'  Tafvel.* 
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The  plaintiff  gave  in  evidence  the  following 
4irder  drawn  by  DcBillerg  on  the  defendant,  Tavel. 
«<  Charleston  12th  February  1820;  Mr.  Frederick  Tavel  will 
be  kind  enough  to  pay  to  Mr.  Frederick  Lecat  or  his  order 
the  sum  of  $24,  on  account  of  money,  which  he  has  received 
on  my  account,  not  being  able  myself  to  keep  m^  engage* 
ments  with  Mr.  Lecat*"— <<  DeBiilers.^  He  also  gave  ift 
evidence  the  record  of  a  proceeding  against  DeBillers  to  the 
return  of  ffif//a6o»a  on  ajfi/a  andnonej^tnv^n^tMon  aca.  »«• 

At  the  trial  below  an  objection  was  taken,  that  under 
the  4th  section  of  the  Statute  of  Frauds,  the  undertaking  of  the 
defendant,  was  void,  in  as  much  as  there  was  no  considera- 
tion Expressed  in  the  agreement.  And  Hugerj  J.  being  of  that 
opinion  decreed  for  the  defendant,  the  case  being  within  the 
summary  jurisdiction. 

The  plaintiff  now  moved  for  a  new  trial  upon  the 
grounds: 

Is^  That  the  statute  does  not  require  that  theconsidera^ 
iion  should  be  set  out  in  the  undertaking  or  agreement. 

2nd.  That  the  Order  drawn  by  DeBillers  on  the 
defendant  of  the  same  date  with  the  writing  sued  oni  wa« 
admissible  to  prove  the  consideration,  and  does  contain  suf&« 
ciei%  evidence  of  a  consideration. 

Johnson,  J. — |3oth  in  this  court  and  the  court  below,  the 
CDunselfor  the  defendant  has  rested  the  case  principally  on  the 
first  ground,  which  involves  the  abstract  proposition,  whether 
nnder  the  Statute  oi  Frauds,  parol  evidence  is  admissible  to 
prove  the  conuderatioQ  of  an  undertaking  to  pay  the  debt  of 
another  when  it  is  not  expressed  in  the  undertaking  or  agreement 
itseU?  The  determination  of  this  question  is  not  regarded  by  the 
coart  as  indispensably  necessary  to  the  case,  and  as  doubts 
stfe  entertahned,  it  will  only  be  noticed  so  iar  as  may  be  ne« 
cessary  to  state  some  of  the  reasons  on  which  they  are  found* 
ed.  in  Wain  wad  fFarlterd,  (5  East  10,)  the  court  of  King's 
Bench  lay  down  the  affirmative  of  the  proposition  in  the 
broadest  terms,  and  declare,  that  the  consideration,  as  well  as 
the  promise  itself  must  be  expressed  in  writing,  to  charge  tho 
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promiEer.  Tfae  case  of  Sears  vs.  Brink,  (3  Johmon'i  JRep. 
1210,)  and  indeed  all  (he  Eubseqnent  cases  are  avowed)}'  pre- 
dicated of  it;  and  if  the  principle  is  sliakeii,  they  must  all  fall 
with  it,  as  a  matter  of  course.  Tlie  opinion  of  (lie  court,  iii 
that  case,  tarnedupon  i  lie  construction  of  the  word  agreement, 
as  used  in  tbe  statute;  and  without  intending  to  fultow  the 
court  through  the  learaed  argumetits  to  prove  the  truth  oC 
the  conclusioa,  it  may  well  be  doubted  whether  they  have 
pot,  by  rcfiuing  too  much,  niistakca  the  true  interpretation. 
Whether  we  cousalt  the  natural  import  of  the  tcim  or  hs 
tcchuical  meaning,  if  there  is  any  attached  to  it,  it  is  rcaolvef 
into  the  meeting  of  tbe  minds  of  two  or  more  persons,  in  n 
matter  to  be  done  or  not  to  be  done.  Their  wills  unite  in 
determining  the  expediency  or  inexpediency  of  doiug  or 
omitting  to  do  a  particular  act.  If  A,  iu  consideration  (hat 
B,  will  undertake  to  build  him  a  house,  promise  to  pay  bini 
so  much  money,  and  B  does  undertake  to  build  the  houses 
their  minds  meet  about  the  matter,  and  this  contfitutes  au 
a^eement;  and  if  the  consideration  of  a  promise  to  pay  the  . 
deblof  another,  consisting  of  something  moving  at  tbe  time, 
and  to  he  afterwards  performed,  it  might  perhaps  compon 
more  strictly  w  ith  the  letter  of  tbe  act,  that  it  should  be  set 
out  on  the  face  of  the  promise,  as  constituting  a  part  ^f  the 
agreement.  But  if  13,  in  cousideratioa  th»t  A  had  advanced 
him  so  much  money,  undertakes  to  build  the  house,  here  ibi 
g  is  altogether  on  the  part  of  B;  the  aggregatto 
he  meeting  of  the  minds  is  passed  and  gone,  and 
:t  consists  altogetlier  of  the  promise  of  B  to  build 
and  in  such  a  case  the  requisitions  of  the  statute 
n  to  be  fulfilled,  if  the  promise  itself  was  iu  writing; 
ike  every  other  ceutract,  to  make  it  obligatory,  it 
Dunded  on  a  good  considt>ration,  which  might  ' 
be  proved  by  parol.  If  this  view  be  correct,  it  would  follow 
that  if  tlie  contract  consisted  of  mutual  promises,  the  whole 
should  be  in  writing  as  constituting  tbe  agreement;  but  if  of 
a  promise  founded  on  a  past  consideration,  the  promise  only 
need  be  in  writing;  and  m  this  way  eficct  may  be  given  to  the 
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term  wiihuut  impairing  the  otfaenrise  most  obvious  meaDing 
of  tbe  statute.  The  courts  have  never  been  reconciled  to  the 
case  of  fVainvi.  fVarltert.  lR,l'inde,exparU  (14  VeMjil90,y 
Lord  Eldon  expresses  I:U  disapprabation  ofit,  and  the  same  lan- 
guage is  held  by  chief  Justice  Ktnt,  in  the  case  of  htonardy&, 
Vreudeniiurgh,  (BJokn.Iiep.  37j  and  in  ['Huti^,adm'r.  vs. 
>4(Jatru,5.VirH.3G0'],)cbieQus[ice/'ario)useenistothinkthal 
thsdoi^trine  is  impugned  by  the  case  of  f^erfos  vs.  Jl/atAetcj, 
(6  East  307,)  and  judge  Swift  of  the  Supreme  Court  of 
Connecticut  has  asserted  it  with  great  force.  See  note  to 
Waiaaad  lVarlters,5Eail,10,Carey'3Am.Edition.Thecase 
of  Stephens,  Ramsay  ^  Co.  vs.  fTinn,  2  Jii'Cord  372,iJ.) 
decided  in  the  Constitutional  court,  has  been  relied  on  by  the 
defendant  as  concludve  on  the  question,  bat  in  that  case,  no 
considcratisn  was  expressed  on  the  face  of  the  note,  nor  was 
there  any  offer  to  prove  it  by  other  evidence;  so  that  the 
question  did  not  necessarily  arise,  and  that  case  is  not,  there- 
fore, decisive  on  the  point;  and  that  opinion,  like  all  the  rest 
was  expressed  on  the  authority  of  fVain  and  Warltera.  Under 
these  circumstances,  the  court  have  thought  tt  advisable  to 
reserve  ike  determination  of  the  question  for  soma  further 
occasion,  ivAen  t(  is  possible  more  lights  may  be  thrown 
upon  it. 

On  ihe  second  ground,  the  court  feet  no  difficulty.     It 
is  an  universal  rule,  that  in  tbe  interpretation  of  contracts,  the 
court  will  look  through  the  whote^  and  that 
sists  of  o.ie  or  several  parts,  or  is  or  is  not  ci 
same  instnitnent.     And  giving  to  the  statute 
the  decision  in  fVain   and  Warlters,  it  is  su 
consideration  be  in  writing.     It  is  obvious 
drawn  by  l>eBil]ers  on  the  defendant  and 
promise  relate  to  the  same  transaction.     The  dates  are  the 
samp,  and  the  parties  are  the  same,  and  it  leads  irresistably 
to   the  conclusion  that  the  latter  was  in  effect  a  qualified 
acceptance  of  the  former.     The  order  is  avowedly  drawn  on 
the  faith  of  funds  belonging  to  the  drawer  in  tbe  hands  of 
31 
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the  drawee,  and  liis  silence  is  an  adtnissioD  of  the  tnith  of 
the  fact.  It  proves,  therefore,  that  the  prnmise  made  was  ia 
consideraiioo  of  the  fuud  in  his  hand,  and  be  is  bound.  The 
force  of  this  ground  was  not  seen  or  brought  to  the  view  of 
the  conn;  but  as  it  necessarily  arises  out  of  the  circnmstances* 
it  is  thought,  the  defendant  is  entitled  to  the  benefit  of  it. 

Motion  granted,  (a) 

Itaae  E.  Holmet  for  the  motion. 

B.  W.  DeSamturey  contra. 


JicoB  Egoart  adi.  Ez'ors.  H.  BABNBTiin. 

nil  not  nrcesMry  to  tbe  ralidll;  of  apromiie  lo  pay  (hedebt  of  aiiotlirT,  tfiat 
the  pwl  J  to  be  charged,  iLoulil  deriTe  a  beneill.  If  it  be  a  datnaRo  to  Ihe 
other  paHyiOr  s  laepeiu'icin,  or  forbeuanca  of  his  righf,  il  a  wtGcicnt  Or 
if  (he  con Iract  Import!  ■  beceRlto  tbe  peraoafor  nbom  the  thing  ii  'o  W 
dona;  or  delay  ia  tbe  oollection  of  a  debt;  ra'  a  temporary  discharge  fn>n 

8f  the  act  of  lSlK,lhe  common  law  is  allerad,  and  a  plaiDliffniay  dticbarge 
a  defendant  in  casiDdy  on  a  cs.  m.  for  a  lime,  wilb  faia  eongcDt,  without 
impairiiiE  hii  rigiiti,  and  may  retake  him. 

Tried  at  Charleston  in  January  Tena,  1B34,  before 
Mr.  Justice  Richardson. 

This  was  an  action  of  asssmpsit  on  tbe  following 
promise,  vis: 

ndertake  and  pronose  to  pa;  the  plaiotifi*  the 

the  within  execution,  with  interest  and  costs,  oo 

hat  the  defendant  have  indulgence  for  two  we^ 

ate,  May  22d  1822."  Jacob  Eggart. 

plaintiff  produced  in  evidence  a  ca.  mu.  in  the  case 

>e  vs.  Sckteaek,  on  which  was  endorsed  the  above 

pi;ai»ise,  and   the  folk>wing  consent,  vii:  "  1   consent  to  mj 

release  \a  this  case  under  tbe  act  of  assembly  passed  in  181 5, 

aatborizing  creditors  holding  the  bodies  of  their  debtor*  is 

f«)  See  OD  Ibis  litigated  and  Important  nibject  the  mki  collected  and 
~'iQArEBiniK,DoteA. 
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eiecudon  to  discharge  ihem  without  impairing  the  binding 
efficacy  of  their  judgments.  20th  F«b.  1832.  <<  F.Schwach^^* 
witness,  Tk.  P.  Harvey.  Plaintiff  proved  by  the  testimony 
of  his  attorney  Mr.  JVhUe^  that  F.  Sckwaeh  had  been  taken 
by  that  execution  and  on  his  subscribing  the  above  consent 
liad  been  discharged  by  the  following  order,  viz:  ^<  Charles* 
ton  20th  February  1822.  The  sheriff  will  discbarge 
Frederick  Schttfach  for  sixty  days  on  payment  of  sheriffs  fees. 
Henry  Bamstine."  That  some  time  after  the  expiration  of 
sixty  days,  he  was  about  again  to  take  the  body  of  the  said 
Schwach  when  the  defendant  entered  into  the  agreement  first 
mentioned.  That  no  steps  had  been  since  pursued  to  secure 
the  payment  of  the  debt  by  Sckivaehy  and  no  .process  what- 
ever issued  against  his  person  or  property.  On  being  cross* 
examined,  Mr.  White  stated  that  the  contract  was  not  made 
with  the  plaintiff  but  with  himself  the  attorney  at  law,  and  he 
stated  that  the  plaintiff  had  either  authorized  him  to  make 
such  agreement  or  did  not  otgect  to  it.  • 

When  the  testimony  closed,  defendant  moved  for  a  non 
suit,  which  was  reAised. 

A  motion  was  now  made  for  a  nonsuit  or  new  trial 
on  the  grounds. 

1st.  That  the  promise  in  this  case  was  made  without 
a  legal  consideration,  and^  therefore,  not  the  subject  of  an 
action  at  law,  it  being  nudum  pactum. 

2nd.  That  the  consent  to  be  discharged  and  the 
discharge  being  for  sixty  days  only,  the  defendant  having 
been  allowed  to  remain  out  of  jail  after  the  expiration  of  sixty 
days,  operated  as  a  new  discharge  without  his  assent  and  dis* 
charged  the  debt. 

Jlrguedj  22d  February  1825. 

Pepoon^  for  the  moton,— Contended  that  the  discharge 
of  the  defendant  Schwach,  was  no  discbarge  of  the  debt.  The 
discharge  must  be  final  to  constitute  a  sufficient  consideration. 
(RoberU  on  Frauds  208.  Fell  on  Mer.  Guar.  16.  lb.  277  ) 
Two  weeks  iodulgence  only;  here  is  the  pretended  considera- 
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tion.  If  the  plaintiff  has  a  right  to  recover  from  tliu  deiencT^ 
ant,  he- may  also  recover  from  Schwacb.  Forbearance  to 
issue  exeeutionj  is  not  a  sufficient  consideration.  (  Com.  Dig. 
Tit.  Consideration^  B.  (\,)  Forbearing  to  sue  might  effect 
the  rights  of  a  party  in  a  different  manner  from  forbearing 
execution.  This  was  simply  a  promise  to  forbear  to  use  bis 
power  of  arresting  the  defendant,  Schwach. 

JoHNsorv  J.-— There  it  obviously  nothing  illegal  in 
this  contract;  and  the  only  question  growing  out  of  the  first 
ground  of  the  motion  is,  whether  there  was  a  sufficient  con- 
sideration to  charge  the  flefendant.f     Every  promise  that  is 
made  without  a  consideration  is  nudum  pactum;   and  it  fol- 
lows, as  a  necessary  consequence,  that  to  make  them  oblige 
atory,  there  must  be  a  sufficient  legal  consideration.     It  is 
not,  however,  necessary  to  their  validity  that  the  party  to  be 
charged  by  them  should  derive  a  benefit;  if  it  be  a  damage  to 
the  other  party, or  a  suspension  or  forbearanceof  his  right,  itis 
sufiicient,  f3  Burn  1663.  1  Taunt.  523.)  And  so  if  the  con- 
tract imports  a  benefit  to  the  person  for  whom  the  thing  is 
to  be  done.  (\.  D.  fy  E.  76  J  Assuming  for  the  present  that 
the  plaintiff  could  legally  have  arrested  Schwach  on  the  ca: 
sa:  at  the  time  the  contract  was  entered  into,  it  will  be  found 
that  both  of  these  ingredients  entered  into  the  consideration. 
It  was  to  the  damage  of  the  plaintiff.     He  was  to  be  delayed 
in  the  collection  of  his  debt.     Schwach  might  have  escaped, 
and  his  remedy  against  him  might  have  been  lost.     It  im* 
parted  a  benefit  to  Schwach  for  whom  the  thing  w^s  tp  be 
done.     He  was  for  the  time  discharged  from  the  arrest  and 
detention  of  his  person.     In  support  of  this  ground,  it  has 
been  urged  that  to  make  forbearance  or  indulgence  a  good 
consideration,  it  must  be  totat  and  not  partial  or  temporary. 
This  position  is  at  war  with  those  before  laid  down.     The 
plaintiff  was  to  sustain  a  damage  and  Schwach  was  to  derive  a 
benefit  and  the  liability  of  the  defendant  attached.     It  is  op- 
posed too  by  numerous  authorities.     In  1 /ta//,27bl5|  iti9 
laid  down  that  to  discharge  a  man  arrested  ^^Jor  a  little  whtte^ 
it  a  good  consideration.  Forbearance  of  a  suit  for  <'a  certain 
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(inie^^  is  also  good  and  the  reason  given  is  that  it  is  a  present 
benefit  to  the  defendant.  ( Vide  Cra:  Eliz:  387. 643. 763. 648*) 

By  the  common  law  the  discharge  of  a  defendant 
arrested  on  a  ca:  sa:  was  a  satisfaction  of  the  judgment 
and  the  second  ground  of  the  motion  is  founded  on  the  idea 
that  in  as  much  as  the  plaintiiT  did  not  retake  Schwach  at  the 
expiration  of  tiie  sixty  days,  the  time  limited  by  the  dis- 
charge,  he  could  not  legally  do  so  afterwards  and,  therefore^ 
the  defendant's  undertaking  was  without  any  consideration. 
If  it  be  conceeded  that  the  plaintiff  could  not  have  again  ar- 
rested Schwach  on  the  ca:  sa:  this  conclusion  would  inevitably 
follow;  but  the  act  of  1815,  has  altered  the  common  law  in 
this  respect.  By  it,  the  plaintiff  may  discharge  a  defendant 
in  custody  on  a  ca:  sa:  for  a  time,  with  his  consent,  without  iiQ« 
pairing  any  of  his  rights  and  he  may  retake  him.  And  if  the 
construction  contended  for  should  prevail,  it  would  folIo\f 
that  he  could  not  do  so,  except  the  precise  moment  when  the 
time  limited  had  expired.  He  could  not  act  before  without  vio- 
lating the  discbarge;  and  according  to  the  doctrine,  he  could 
not  act  afterwards,  so  that  a  defendant  would  have  it  in  hi^ 
power,  by  keeping  out  of  the  way,  only  for  a  moment,  to  dis- 
charge his  debt.  But  if  the  discbarge  and  the  assent  of  Schwach  is 
put  on  the  footing  of  a  contract,  and  it  imposed  on  the  plain« 
tiff  the  necessity  of  retaking  him  immediately  at  theexpira* 
lion  of  the  time  limited,  it  mu^t  likewise  impose  on  him,  fot 
the  same  reasons,  the  obligation  of  returning  to  custody  al 
the  same  time;  and  if  he  should  fail  to  do  so,  on  the 
principle  that  no  one  shall  take  advantage  of  his  own 
wrong,  the  plaintiff  might  have  retaken  him  at  a  subsequent 
time;  and  such  is  obviously  the  plain  interpretation  of  the  act. 
A  different  construction  would  make  it  a  snare  to  entrap  the 
innocent  and  unwary. 

The  root-ion  is  discharged,  (a) 

Pepoon  for  the  motion. 

J.B.  ffkitCf  contrei. 

(j^)  6ee  note  ^  in  Appendix. 
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Thomas  vs.  Wilson. 

On  a  bond  with  a  penalty  of  $SO00  to  perforin  covenants,  the  jury  found  a 
verdict  for  5600.    Held  that,  interest  on  the  5500  coold  not  be  collected. 

Interest  on  Judgments  can  only  be  collected  where  the  original  cause  of 
action  bore  interest. 

• 

This  was  an  action  of  debt  on  a  penal  bond  for  the 
performance  of  covenants.  The  penahy  was  ^5000.  The 
jury,  under  the  antbority  given  by  the  acf  of  assembly^ 
assessed  the  damages  of  the  plaintiff  at  ^500.  Execution 
was  issued;  and  the  question  now  made,  by  a  rule  upon  the 
sheriff,  was  whether  interest  should  have  been  collected  by 
Ae  sheriff,  on  the  sum  of  $500.  Judge  Bay,  before  whom 
the  motion  was  made,  rejected  the  rule;  and  the  motion  now, 
was  to  set  aside  bis  decision,  and  to  obtain  the  rule. 

Johnson,  J.-— Before  the  act  of  1815,  there  was  no 
ease  in  which  a  plaintiff  could  collect,  on  execution,  interest 
which  accrued  subsequently  to  the  rendition  of  the  judgment; 
troless,  indeed,  judgments  on  bonds  conditioned  for  the 
payment  of  money  can  be  regarded  as  an  exception,  to  which 
this  case  has  been  assimilated.  At  the  common  law,  the 
defendant  was  liable  for  the  whole  penalty  of  the  bond;  but 
hj  the  Siatvte  4  Annexe.  l6^(Pub.Law8  95,)  he  may  discharge 
k  by  bringing  into  court  ^^all  the  principal  money  and 
interest  due  on  such  bond,"  together  with  the  costs  which 
had  accrued.  Now  in  the  case  before  the  court,  the  sum 
due  on  the  bond  is  unliquidated,  and  cannot,  therefore,  be 
brought  into  court;  consequently  the  analogy  between  the 
eases  will  not  bold  good.  The  act  of  1792,  (I  Fdusi  213, 
precludes  the  idea,  that  bonds  conditioned  for  the  perform* 
ance  of  covenants  were  contemplated  by  the  statute.  This 
act  provides  that  the  plaintiff  m^y,  and  the  defendant  by  ruk 
of  court  may  compel  him,  to  submit  the  condition  to  a  jury, 
'<  which  jury  may  asses  and  fix  the  debt  or  damages  actually 
due,  and  the  execution  shall  be  levied  accordingly .**  Thus 
negativeing  theideathatit  should  issue  for  interestalso.  There 
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is  an«lk<r  view  of  this  subject  which  is  equally  satisfactory. 
This,  though  io  Cbrni  an  action  of  debt*  is  substantially  an 
action  on  a  covenant,  an  action  sounding  altogether  in 
damages,  and  in  which  the  jury  are  supposed  to  take  into  con* 
sideration  all  the  injurjf  which  the  plaintiff  has  sustained  by 
the  breach  of  the  covenant;  which  would  necessarily  include 
the  interest,  if  from  the  nature  of  the  transaction,  the 
measure  of  the  damages  could  be' ascertained  by  it;  and  as 
the  statute  does  not  provide  for  it,  the  plaintiff  could  not  sue 
out  execution  for  the  interest  which  subsequently  accrued. 
The  act  of  1815  has  not  provided  for  this  case.  (Acts  of 
Assembly  1815,  p.  39,^  its  operation  is  entirely  pros-« 
pective.  It  provides  for  judgments  hereafter  to  be  obtained 
and  rendered.  The  judgment  was  obtained  before  the  act 
passed.  It  allows  interest  to  be  collected  only  in  those  cases 
where  the  original  cause  of  action  bore  interest.  The  caose  of 
action  here  was  unliquidated  damages  and  does  not  fall 
witliin  it. 

^   Motion  dismissed. 

Isaac  E.  Holmes  for  the  motion* 
Huntf  contra* 


Robert  Martin  vs.  Jerebuah  Thompson. 

^  42efeDd«nt»  who  has  been  made  a  party  in  the  coart  of  common  pleas,  byt 
foreign  attachment  against  his  goocb,  and  who  resides  in  another  itate, 
can,  under  the  act  of  Congress  of  lt89,  transfer  the  proceedings  to  the 
circuit  coartof  the  United  States  lor  the  •district  where  each  attachment 
issued. 

Bnt,  by  the  same  act,  the  Uen  upon  the  property  attached  b  maintained,  to 
answer  the  final  judgment,  in  the  same  manner  as  if  the  case  had  never 
lieen  removed. 

This  case  was  heard  by  Mr.  Justice  Waties  who  made 
the  following  report: 

''The  above  case  was  as  follows:  The  plaintiff,  a  citizen  of 
this  state,  suedout  of  thecourt  of  common  pleas  of  Charleston 


168  CHARLESTON,  1826 

district,  n  writ  of  foreign  attachment  against  Jereroiali 
Thompson,  a  citiieoof  NewrYork,  which  was  served  upon 
goods  in  the  bands  of  guamishees*  The  defendant  applied 
to  me  during  the  January  Term  by  petition,  setting  fortli 
the  above  facts  and  praying  tliat  on  pomplyiiig  with  the  re* 
quisitioQS  of  the  act  of  Congress  of  the  24th  Sept.  1789,  (t 
GraydonU  Digest  242.  §.  12.  tn  IngmoWs  Digt.  370,J  lie 
might  be  allowed  to  transfer  the  case  to  the  circuit  court  of 
United  States  for  die  district  of  South  Carolina.  This  was  op- 
posed on  the  ground  thai  under  the  preceding  section  of  the 
«ame  law,  the  plaintiff  was  prohibited  from  bringing  hi^ 
foreign  attachment  against  the  defendant  in  the  United  States 
court,  and  the  law  could  not  have  intended  to  give  to  the  dc«- 
fendant  any  other  privilege  than  that  of  transferring  a  case 
which  the  plaintiff  had  an  election  to  bring  either  in  the  na* 
tional  or  state  tribunal,  and  that  the  law-makers  did  not  de- 
sign to  favour  the  defendant  more  than  the  plaintiff:  but  I 
was  of  opinion  that  the  12th  section  of  the  act  was  not  to  be 
construed  and  restricted  by  the  preceedbg  clause  and,  th/ere- 
lore,  granted  the  petition." 

Gfimke. — Cases  in  attachment  cannot  be  transfered 
from  a  state  court,  to  United  States  court,  because  attach- 
ments cannot  issue  from  United  States  courts.  (Act  of  Con- 
gress September  1789.  Ing.  Dig.  370.  2  Da/.396;j  Tlie  pro- 
vision in  tixe  act  of  Congress  in  regard  to  attachment  of 
goods,  relates  only  to  attachments  against  aliens  and  not 
citizens. 

£in^,  contra.^-The  act  of  Congress  and  the  constitu- 
tion oi  the  United  States,  intended  to  insure  to  citizens  of 
different  states  impartial  trials.  The  case  in  Dallas  does  not 
apply,  it  is  an  attachment  issuing  from  the  United  States 
courts,  which  cannot  be  done.  The  subsequent  section  of 
the  act  of  Congress  applies  to  attachments  against  citizens  as 
well  as  foreigners.     The  words  are  general. 

Hunt,  in  repl}'. — Foreign  attachments  not  in  contem- 
plation of  Congress  in  passing  the  act.     It  is  the  practice  iu 
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E^ifie  s(ate$  to  €omineuce  actions  by  attackxnent  >vbere  the 
defendant  Is  present.  Absurd  that  foreign  attachments 
cannot  be  commenced  in  United  States  courts  and  yet  may  be 
brought  there  by  transfer.  Rule  is  that  no  case  can  be  trans- 
ferred to  United  States  court  where  the  action  might  not  have 
been  commenced  there.  As  defendant  was  not  in  this,  United 
States,  district,  be  could  not  be  sued  there.  To  send  the 
case  to  United  States  court  miglit  be  to  turn  the  parties  out 
of  court  entirely,  as  that  court  would  not  (by  entertaining 
jurisdiction)  do  that  indirectlj',  which  they  cannot  do  directly. 
Johnson.  J.-— The  question  si\bmitted  to  the  court  is 
whether  a  defendant  who  has  been  made  a  party  in  the  court 
of  common  pleas  by  a  foreign  attachment  against  his  goods, 
and  who  resides  in  the  state  of  New* York,  can  under  the  act 
of  Congress  of  1789,  transfer  the  proceedings  to  the  circuit 
court  of  the  United  States  for  the  district  of  South-Carolina^ 
It  is  admitted  that  if  the  defendant  had  been  made  a  party  by 
process  against  his  person  that  it  would  have  been  his  right 
so  to  have  transfered  the  case;  but  it  has  been  contended  that 
by  the  laws  of  the  United  States  a  foreign  attachment  cannot 
issue  from  the  courts  of  the  United  States  against  the  goods 
or  estate  of  the  defendant  residing  in  one  of  the  states;  and 
Uollingswortli  vs.  Jdams  (2  Dallas  196,)  is  relied  on;  and 
hence  it  is  concluded  that  if  a  defendant  cannot  be  made  a 
party  by  attachment  issuing  from  that  court,  that  the  cDurt 
cannot  take  cognisance  of  any  case  originated  by  that  pro 
cess.  But,  it  will  be  seen  at  once,  that  that  case  was  determin- 
ed on  quite  a  different  principle.  The  act  itself  expressly 
provides,  th^t  an  inhabitant  of  the  United  States  shall  not  be 
made  a  party  except  in  the  district  where  he  resides  or  shall 
be  found  at  the  time  of  suing  the  writ;- so  that  proceeding  by 
ajtt^chmept  is ^jcluded  in  a  case  thus  situated.  But  the  12 
section  of  the  act.  (JngmoiPs  Digest  a79,)  appears  to 
have  provided  for  this  very  case.  If  a  suit  be  commenced 
in  any  state  cotut  by  a  citizen  of  the  state  in  which  the  actioti 
ia  brought,  against  a^cUizeri  of  another  state,  the  defendant 
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is  permitted  under  cartain  regulations  to  remove  the  case  to 
the  circuit  court  of  the  United  States;  and  the  same  clause  pro- 
vides, that  «  any  attachment  of  the  goods  or  estates  of  the  de- 
fendant, by  original  process,  shall  hold  the  goods  or  estate 
so  attached  to  answer  the  final  judgment,  in  the  same  manner 
as  by  the  laws  of  such  state  they  would  have  been  hoiden 
to  answer  such  final  judgment,  had  it  been  rendered  by  the 
court  in  which  the  suit  was  commenced."  That  this  provi- 
sion is  useless,  unless  a  suit  commenced  by  attachment  against 
the  goods  and  estates  of  the  defendant  can  be  removed,  is 

self  evident,  and  it  must  prevail,  as  there  is  no  act  prohibilr 
ing  it. 

Motion  dismissed. 

Hunt  and  Grimke  for  the  motion^ 

King  contra* 


•■•     r- 


Capers  vt.  Wilson. 

The  act  of  1617,  taking  away  from  the  Commissioners  of  the  roads  the  power 
to  grant  or  o|)en  any  new  road  over  the  lands  of  penons  who  shall  signify 
to  the  board  any  opposition,  &c.  was  held  by  the  court  to  extend  to 
** privaU  p€Uh4,"  meuiioned  in  the  act  of  V^jK,  and  to  aU  description  of 
ways. 

It  was  also  held  that  the  Commissioners  bad  not  the  power  to  shut  up  arnew 
way  which  they  had  opened,  and  to  open  again  an  old  road  which  they 
bad  closed.  The  commissioners  are  not  the  Judges  to  determine  th» 
necessity  which  givea  a  way. 

Where  a  party  is  entitled  to  a  right  of  way  over  the  lands  of  others,  the 
owner  of  the  iand,  ond  not  the  claimant  of  the  road  is  authorized  to  lay 
off  the  road,  in  such  a  manner  as  is  least  inconvenient  to  himself;  and  if  h* 
refuse  io  lay  off  the  road  Or  obstruct  it,  an  action  should  be  brought 
agajnai  him. 

li  seemt,  that  if  the  plain  (iff  is' entitled  to  a  right  of  way  oyer  the  defendants 
land,  the  erectSon  of  gates  upon  the  way  it  not  such  an  obstruetion  aswill 
give  a  right  o(  action. 

This  case  was  tried  before  Mr,  Justice  Johnson.     The 
reporter  could  not  procure  the  grounds  of  appeal,  as  the 
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hriiit  is  not  to  be  found  in  the  clerks  office.  The  case  can 
be  but  iniperfectly  reported  without  the  grounds  of  appeal, 
but  it  is  thought  best  to  publish  it  a&  imperfect  as  it  is.  The 
following  IS  tlie  report  of  Judge  Johnson. 

'^This  was  an  action  on  the  case  to  try  the  right  of  way 
from  plaintiffs  residence  on  Wadmalaw  island  to  the  public 
road  leading  through  it. 

As  long  ago  as  any  of  the  witnesses  recollected,  there 
was  a  road  running  in  the  general  course  of  the  road  in 
question  and  differing  from  it  very  little,  which  was  used  by 
the  persons  then  residing  \\  here  plaintiff  does.  The  record  of 
the  proceedings  of  the  board  of  commissioners  was  produced, 
from  which  it  appeared  that  this  road,  on  the  application  of  Isaac 
Kippon,  who  was  the  grand  father  of  the  plaintiff,  and  who 
then  lived  where  he  now  does,  was  laid  out  on  the  13th  April 
1772.  Before  1800,  the  place,  through  which  the  road  ran, 
was  woodland,  and  after  that  the  defendant  cleared  it,  and 
some  disputes  arose  between  the  parties  about  the  obstruc- 
tions which  the  defendant  put  on  it.  In  April  1 8 II,  the  defen- 
dant petitioned  the  board  of  commissioners  to  appoint  a  com- 
mittee to  examine  the  road  and  allow  him  to  alter  it.  In  Aug. 
1811,  they  reported  and  recommended  that  the  prayer  of  the  de- 
fendant be  granted;  which  was  agreed  to,  anf  a  committee 
appointed  to  lay  out  the  road.  In  IS12,  the  committee  re- 
ported that  they  had  laid  out  the  road  accordingly.  This 
road  was  laid  out  without  the  defendants  plantation,  along  the 
margin  of  tlie  marsh.  It  was  a  pretty  good  way,  but  not  so 
good  as  the  old,  and  subject  to  injuries  from  high  water. 
The  road  remained  unobstructed  until  the  defendants  fence, 
along  it,  rolled  down,  and  be  then  put  some  gates  across  it. 
On  the  5th  April  1819,  the  plaintiff  complained  to  the  com- 
missioners about  the  obstructions,  and  prayed  that  the  old 
road  might  be  restored.  The  petition  was  granted,  and  a 
committee  appointed  to  lay  it  out.  In  1820,  the  committee 
reported  that  they  had  laid  out  the  road  according  to  the  order* 
The  defendant  cat  ditches  across  this  road  and  obstructed  it^ 
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and  JTor'this  injury,  this  action  was  brought.  These  iW6' 
were  the  only  roads  ever  used  from  the  plaintiff's  residence 
to  the  public  road;  and  one  witness,  Mr.  Jenkins,  stated 
that  the  plaintiiPs  residence  was  on  a  point  oflandsur* 
Vounded  by  marsh,  and  no  way  could  be  made  to  the  public 
Voad  but  through  the  defendants  land. 

As  to  the  first  ground  taken  on  the  motion,  I  observed 
tothe  jury  that  the  act  under  which  the  commissioners  acted^ 
'gave  them  unlimited  powers,  as  to  making  and  laying  out  alt 
such  public  and  private  ways  as  they  should  deem  necessary. 
And,  in  remarking  on  the  argument  of  the  counsel,  "  that 
theirpowers  were  confined  to  ways  arising  from  necessity."! 
observed,  that  thecommissionersweretojudge  of  that  necessity 
and  that  their  judgment  ought  to  be  respected.  But 
stipposing  the  argument  to  be  good;  yet  in  regard  to  thb 
^present  case,  the  necessity  existed,  and  the  commissioners 
acted  within  it. 

And  as  to  the  2nd  ground,    I  do  not  know  of  what  the  fact 

<issumed  in  this  ground  is  predicated,  as  1  understand  the  road 

was  made  precisely  on  the  ground  laid  out  b^  the  commissioners^ 

and  of  the  width  directed  by  them;  twenty  feet  including  the 

^ditches.    The  original  road  ran  through  the  woods  and  was 

xrootced  and  narrow.  If  the  objection  be  that  it  is  not  precisely 

*in  the  track  of  the  old  road,  the  answer  is  that  all  the 

changes  were  made  to  cut  ofiT  the  angles  in  the  old  road, 

so   that  a  favour  rather   than   a  prejudice  was   done    tt> 

the  defendant.      If  the  objection  be  that  it  is  wider  tbaU 

the  old  road;  the  answer  is,  that  it  is  not  more  than  the  usutf 

width.    Iftheplaintififis  entitled  to  the  old  road,  defendant 

has  obstructed  it  and  the  action  lay;  and  so  if  he  was  entitled 

to  the  new  road,  that  was  obstructed. 

As  to  tbe  third  ground.     I  did  so  charge  the  jury  and 
think  so  still." 

NoTT  J. — If  this  case  had  been  submitted  to  the  jury 
on  the  simple  ground,  that  the  evidence  authorized  the  pre- 


FEBRUARY  TERM.  1T3 

H>QtTptioti  of  a  grant,  the  court  iniglit  not,  perhaps,  liave  felt 
disposed  to  disturb  the  verdict:  but  whether  the  evidence 
%vtis  safBcient  to  have  authorized  a  verdict  on  that  ground  is  u 
qaestiononwhichitisnotnow  necessary  to  express  an  opinion. 
Whether  the  plaintiff  was  not  entitled  to  a  right  of  way 
from  necessity  was  also  submitted  to  them;  and  on  that 
ground  they  were  instructed  that  the  Commissioners  of  the 
Roads  were  aathorized  to  judge  ofdiat  necessity  and  to  layout 
the  road  according  to  their  view  of  the  subject.  My  indi- 
vidual opinion  is  that  the  act  of  1788,  from  which  it  was  sup* 
'posed  they  derived  such  authority,  delegates  no  such  pow« 
etm  My  brethren,  however,  differ  in  opinion  from  me  wifti 
'regard  to  that  construction  of  the  act;  but  as  they  consider  that 
part  of  the  act  repealed  by  theactof  1817,  which  brings  them  to 
the  same  conclusion  to  whicbl  had  come,  it  becomes  unneces- 
sary tliat  1  should  express  the  views  which  I  had  taken  of 
the  act  of  1788.  The  act  of  1817  provides  that  whereas 
much  Injury  and  vexation  to  the  citizens  of  this  state  have  ac* 
truedfrom  the  improper  exercise  of  the  power  of  theCommifr* 
tttissioners  of  the  roads  to  lay  out  and  open  new  roads 
through  their  plantations  and  lands:  Be  it  enacted  &;c. 
'that  no  board  of  Commissioners  of  the  roads  in  this 
state  shall  hereafter,  have  power  to  gr^nt  or  open  any 
new  road  .  over  the  lands  of  persons  who  shall  sig- 
nify to  the  said  board  any  opposition  8ar.  Now  although 
that  act  does  not  make  use  of  the  words  <<  private  paths, 
wbicii  are  used  in  the  act  of  1788  but  speaks  of  "  roads' 
only,  from  whence  it  might  be  inferred  that  it  was  only  the 
intention  of  the  legislature  to  restrain  them  from  laying  out 
public  roads;  yet  when  the  object  is  considered,  the  court  are 
of  opinion  that  it  must  be  construed  to  include  all  discrip- 
tion  of  ways,  whether  public  high  ways  or  private  paths* 
The  object  was  to  set  bounds  to  that  uncontrolled  autliority 
which  the  Commissioners  had  previously  exercised  over  the 
the  rights  of  the  citizens:  And  if  they  cannot  be  permitted  to 
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exercise  such  authority  when  in  tliere  opinion  the  public 
good  requires  it,  it  cannot  be  supposed  that  the  legislature 
intended  to  invest  tbera  with  the  dangerous  poiver  of  taking 
the  property  of  one  man  and  giving  it  to  another.  If  the 
plaintiff  was  entitled  to  a  right  of  way  from  necessity,  the 
defendant  was  bound  to  allow  it  to  him.  But  he  was  autho« 
rised  to  lay  it  off  in  any  manner  the  least  inconvenient  to  him« 
self.  He  was  under  no  obliga.tion  to  subject  himself  to  aaincon- 
venience  for  the  convenience  of  the  other:  and  i  f  he  refused  to  lay 
off  a  road  or  obstruct  one  which  he  had  laid  off,  the  plaintiff 
could  have  maintained  an  action  against  him.  But  it  was  a 
case  in  which  the  Commissioners  of  the  roads  could  not  inter- 
fere. The  road  in  question  then  has  been  opened  without 
any  competent  authority  and  against  the  consent  of  the  de. 
fendant;  the  plaintiff  therefore,  acquired  no  rigiit  of  way  by 
that  act  of  the  Commissioners,  nor  any  right  of  action  by  the 
obstruction  complained  of  The  motion  for  a  new  trial  must^ 
therefore,  be  granted  on  the  ground  of  misdirection. 

But  there  are  other  questions  involved  in  this  case  which 
are  worthy  of  consideration. 

Suppose  the  plaintiff  entitled  to  a  right  of  way  over 
the  defendants  land,  is  the  erecting  of  a  gate  upon  it  such 
an  obstruction  as  to  give  a  right  of  actiouf  Is  the 
owner  of  the  land  under  an  obligation  to  subject  him- 
self to  the  expense  and  inconvenience  of  keeping  up  a  lane- 
through  bin  plantation  for  the  accommodation  of  a  single  in- 
dividual? Must  he  make  a  thoroughfare  for  all  the  communis 
ty  and  expose  his  plantation  to  the  inroads  and  ravages  of  all 
the  domestic  animals  in  the  country,  merely  because  his  neigh- 
bour, for  whose  particular  use  it  is  allowed,  cannot  submit 
to  the  inconvenience  of  opening  and  shutting  a  gate.'^  Is  such 
a  state  of  things  consistent  with  those  equal  rights  and  privi- 
leges which  constitute  the  essential  requisites  of  a  free  govern- 
ment^ These  are  questions  which  in  all  probability  must  be 
encountered  on  another  trial.  Something  like  mutual  accooH 
modation  ought  to  be  expected  in  such  cases;  and,  I  tliink  it 
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A'orth  the  consideration  of  the  parties  whether  the  indulgence 
«f  such  a  disposition  might  not  probably  lead  to  ns  favorable 
a  result  in  this  case  as  may  be  expected  from  any  other 
source. 

Motion  granted,  (a) 


Thomas  Gray  vs.  Court  of  Magistrates  and  FreeholdecSr 

Qianting  or  denying  a  writ  of  prohibition,  is  in  a  great  measure  discretionary 

with  the  court.    Bnt  it  is  the  duty  of  the  superior  courts  of  law  to  confine 

all  snbonttnate  jurisdictions  to  their  proper  bounds;  and  the  question  of 

'  jurisdiction  is  to  be  dstermined  by  the  superior  and  not  the  inferior  court. 

Oenemlly  a  prohibition  may  be  awarded,  as  well  after,  as  before,  judgment; .' 
but  the  converse  b  true  in  cases  where  the  court  had  jurisdiction  ot  the 
matter,  but  was  restrained  by  some  statute,  and  the  party  by  pleading 
admits  the  jurisdiction. 

A  party  has  a  right  to  appeal,  on  an  application  for  a  prohibition,  from  an 
order  made  at  chambers,  or  on  circuit;  and  it  seems  the  subordinate  court 
has  no  right  to  proceed  after  notice  of  such  appeal. 

It  has  been  sometimes  the  practice  to  grant  a  prohibition,  until  the  determic 
oalion  of  the  appeal. 

• 

Motion  for  a  prohibition  before  Mr.  Justice  Richardson, 
The  appellant  in  this  case  was  taken  up  lender  a 
warrant  from  John  Michel,  one  of  the  justices  of  the  peace^ 
on  a  charge  for  insolence,  and  for  an  attempt  to  strike  Mr. 
William  M^Dow;  and  a  court  composed  of  the  said  magistrate 
and  two  freeholders  was  formed  for  the  purpose  of  trying  him 
under  the  act  of  assembly,  regulating  the  trial  of  negroes  and 
slaves*  The  appellant  filed  bis  suggestion  for  a  prohibition 
in  the  office  of  the  clerk  of  the  court  for  Charleston  district, 
against  the  magigtrates  and  freeholders  to  restrain  them 
from  proceeding  in  the  trial,  alleging  in  his  suggestiou ' 
tbathe  wasnot  anegro^  mulatto  or  slave  under  the  negro  act  of 

(d}  On  thesobjeci  of  a  right  of  Way,  see  the  authorites  collected  in  M^t- 
ealf^i  Ed:  of  Starkie  on  Evidenet,  3  vol:  1676,  and  the  doctrine  of  Prescnfx 
tfoo  genenlljr  is  well  treated  oa  at  page  Xa06«  of  the  same  volume.  IT. 
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1740,  but  a  (ret  lodian  and  the  descendant  of  a  free  Indiai| 
woman  in  amity  witli  this  statfl$  that  he  consequently  came 
within  the  exception  mentioned  in  the  act  and,  therefore,  waft 
not  subject  to  the  jurisdiction  of  the  court  of  magistrate  and 
freeholders.  In  support  of  this  suggestion,  affidavits  in  proof 
of  these  facts  were  also  filed. 

Mr.  Justice  Richardson  refused  the  prohibition,  and 
assigned  fen*  reason  <'  that  the  matter  charged  was  within  the 
jurisdiction  of  ti)e  ma^strate  and  freeholders,  and  that  all  the 
incidental  questions,  arising  out  of  the  facts  set  up  by  way  of 
defence,  remained  within  thejurisdiction.  He  said,  were  this  not 
the  case,  any  party  charged  before  an  inferior  court,  might,  by 
alleging  a  fact,  raise  a  question  belonging  exclusively  to  a 
higher  tribunal,  and  thus  at  pleasure  estop  the  inferior  court;^ 
Ex  gratia;  any  negro  might  allege  that  he  was  a  white  man^ 
and  any  man  charged  with  a  debt  of  twenty  dollars  might  allege 
that  the  debt  was  really  thirty  dollars,  and  thereby  obtain  ft 
prohibition      But  such  allegations  ought  to  do  no  more  than 
raise  a  question  of  fact  for  the  consideration  of  the  inferior 
court,  which  if  found  false,  the  court  proceeds  to  judgment,  or 
Jf  found  trne,  the  defendant  prevails.     To  reply  to  tlus,  that 
the  oppression  of  the  citizen  and  the  usurpation  of  jurisdiction 
may  be  practised  by  the  inferior  court,  was  only  saying  what  i?. 
not  to  be  predicted  of  the  lowest,  any  more  than  of  the  highest 
tribunal.   Both  may  oppress  and  usurp  and  both  were  equally 
liable  to  punishment  therefor;  but  neither  can  be  checked 
while  acting  within  its  jurisdiction,  because  it  may  possibly 
do  wrong  by  its  decision." 

An  appeal  was  uow  made  on  the  grounds: 
]  St.  That  the  ivrit  of  prohibition  is  the  only  remedy 
Ibr  persons,  not  subject  to  thejurisdiction  of  a  court  of  ma- 
gistrates and  freeholders,  when  arraigned  before  such  court. 
Sod.  Because  the  presiding  Judge  mistook  the  law  if^ 
allowing  the  magistrate's  court  to  be  the  esdusive  judges  of  • 
fheir  own  jurisdiction. 
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3d.  Because  the  prolubition  filed  by  Thomas  Gray  and 
Ibe  accompanying^  affidavits,  sheened  the  want  of  jurisdic- 
tion, and  the  writ  of  prohibition  ought  to  have  issued  ex  debito 

Argued  J  \%ih  March  1825 
DauT^on^forthe  motion.- — ^Tfae  party  may  elect  to  proceed 
l^y  prohibition  or  for  damages.  Prohibition  lies  against  all 
inferior  courts.  (5  ffae.  Jib.  656.  lb.  650.  Fitzherberfs  J^aU 
Brev.  43^)  and  is  demandable  of  right,  upon  suggestion. 
(5  Bae.  649.  Prohibition  t.)  The  superior  court  is  to  judge  of 
the  jurisdiction  of  the  inferior;  and  the  probibidon  must  be 
granted,  whenever  it  appears  upon  the  faceof  theproceedmgs 
that  the  inferior  court  exceeds  its  jurisdiction,  or  whenever 
h  is  made  to  appear  by  affidavit.  (2  JVvti  ^  M*Cord  424. 
3  Black.  Com.  112.  113.; 

JoflNSON,  J.— rThe  suggestion,  which  is  supported  by 
affidavits,  raises  a  strong  presumption,  that  the  relator  was 
not  amenable  to  a  tribunal  constituted  by  a  magistrate  and 
freeholders,  for  the  trial  of  slaves  and  other  persons  of  colour: 
and  the  question  now  made  is,  whether  the  circuit  judge  did 
not  err  in  rejecting  the  application  for  a  prohibition,  before* 
the  court  proceeded  to  judgment.^  There  is  no  doubt  that 
granting  or  denying  the  writ  of  prohibition  is  in  a  great  de« 
gree  discretionary;  (5  Bacon^s  Abr.  Title  Prohibition.  B,) 
and  if  the  order  made  in  this  case  had  been  placed  on  that 

• 

footing,  this  court  would  have  required  a.strong  case  belore 

ibey  would  have  interposed;  but  it  is  founded  on  the  opinion 

that  the  court  of  justices  and  fireeholders  was  the  proper  tri« 

bunal  to  determine  the  quesdon  of  jurisdiction.     That  it  is 

the  province  or  rather  the  duty  of  the  superior  courts  of  law 

to  confine  all  subordinate  jurisdictions  to  their  proper  bounds, 

and  that  the  question  of  jurisdiction  belongs  exclusively  to 

them,  is  a  proposition  too  clear  to  be  controverted^  and  the 

history  of  this  case^  apart  from  authority,  proves  to  demons 

4tration  that  this  power  would  be  nugatory  if  they  could  not 

intexfore  until  judgment;  for  it  is  said  that  the  cQurl  on  the 

2S 
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refusal  to  grvnt  the  prohibition  proceeded  to  judgment  and 
execution,  by  inflicting  corporal  punishment  on  the  relator. 
There  is  as  little  doubt,  however,  on  the  score  of  authority. 
Generally  a  prohibition  may  be  awarded  as  well  before  as  a& 
ter  sentence;  but  there  are  some  cases  in  which  the  converse^ 
of  the  proposition  is  true,  as  in  cases  where  the  court  had 
jurisdiction  of  the  matter  but  was  restrained  by  some  statute^ 
then  if  the  party  by  pleading  admit  the  jurisdiction,  a  prohi« 
bition  would  not  be  granted;  (Bacon^s  Mr.  Title  Prohibitum 
B.)  And  if  the  court  had  not  jurisdiction  of  the  matter,  any 
step  is  an  usurpation;  and  although  it  is  possible  they  may  de« 
cide  correctly,  with  respect  to  that  question  they  may  err; 
and  in  courts  orgaiiized  like  this,  and  from  which  there  is  no 
direct  appeal,  the  remedy  comes  too  late  after  the  sentence 
18  carried  into  execution.  The  only  objection  opposed  to 
the  application  for  the  prohibition  is  the  inconvenience  that 
would  result  from  a  precedent  which  would  make  the  superi- 
or courts  of  law  the  first  resort  in  all  cases  of  this  kind,  and 
thus  iudirectly  deprive  the  subordinate  courts  of  their  legiti^ 
mate  powers.But  this  objection  is  well  answered  by  the  coun- 
sel for  the  motion.  A  security  against  its  abuse  is  found  in  the 
integrity  of  the  bar,  and,  surely  in  the  discretion  of  the  so* 
perior  tribunals.  And  even  admitting,  that  evils  may  possi- 
bly grow  out  of  it,  they  are  outweighed  by  the  probability, 
that  if  indulged  in.  the  uncontrolled  exercise  of  its  powar,nd 
citizen,  whatever  his  rank  or  station  in  life,  would  "be  safe  in 
life  or  liberty.  It  certainly  never  was  designed  to  confide 
to  this  tribunal,  matters  of  such  moment.  The  sentence 
of  the  court,  having  been  carried  into  execution,  any  order 
which  this  court  could  make  would  be  nugatory,  and  the. 
court  have  only  used  this  occasion  to  express  its  opinion  on 
a  question,  the  practice  in  relation  to  which  seems  not  to  have 
been  settled.  And  it  may  be  further  remarked  that  the  act  of 
the  legislature  of  1818,  gives  to  a  party  the  right  to  appeal 
from  an  order  made  at  chambers  or  on  circuit  on  an  appb? 
cation  for  a  prohibition,  and  it  may  be  worthy  of  enquiiy . 
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whether  the  sabordinate  court  could  proceed  after  notice  df 
appeal.  Iq  a  few  cases,  however,  within  my  own  experience,, 
upon  notice  of  an  intention  to  appeal,  prohibitions  have  been 
issued  to  restrain  proceedings  until  the  deternnnaiioti  of  the 
appeal,  and  this  would  probably  be  the  best  course,  as  least 
fiubject  to  vexatious  delays. 

Dawson  for  the  motion, 

/  £•  HolmeSf  contra. 


George  Clarke  and  others  ads.  Daniel  Blake. 

the  act  of  1740,  autborizes  anjr  person  (o  seise  and  carry  to  the  nearest 
magistrate,  any  horses,  kept,  raised  or  bred  by  slaves,  who  is  authoriseil 
to  sell  them.  Bat  the  horses  must  have  been  appropriated  for  the  peculiar 
use  and  benefit  ofslavies. 

Though  the  horses  be  condemned  ancf  sold  by  the  magvtrate  as  the  property 
of  a  slave;  yet  the  true  owner,  if  be  be  a  freeman  may  have  his  action  for 
damages  against  those  who  seize  his  horses.  The  decision  of  the  magit* 
trate  is  no  bar  to  the  action,  and  the  fart  that  the  plaintiffs  agent  had 
notice  of  the  seizure  cannot  alter  the  cnse;  as  no  person  can  take  \b» 
aecessai^  oath  before  the  magistrate,  but  the  ovner  of  the  horses. 

Tried  at  Colleton,  November  term,  1824,  before  Mr. 
Justice  Richardson,  who  made  the  following  report: 

This  was  an  action  of  trespass  vi  et  armis  for  entering 

plaintiffs  plantation  and  carrying  off  four  horses,  alleged  to 

be  the  property  of  the  plaintiff.    The  defence  was  justifica* 

tioo,  as  patrol  in  seizing  the  horses   alleged  to  belong  to 

plsdntiffs  negroes  and  not  to  himself;  that  the  horses  were 

only  carried  as  far  as  the  next  niagistrate   and  delivered  to 

him;  that  the  magistrate  gave  notice  to  plaintiffs  agent  to 

come  before  him  and  take  the  oath  prescribed  by  A.  A. 

1740,  or  that  the  horses  would  be  sold  according  to  law.  The 

agent  refused  to  do  so,  and  the  horses  were  sold  at  public 

auction,  by  order  of  the  magistrate,  and  defendants  received 

80ine  of  the  purchase  money.    The  evidence  was  as  follows: 
James  Sharpe,  plaintiffs  overseer,  said  several  negroes 

Weft  (KBowed  t6  keep  horses  on  plaintiffs  plantation.  Witness 
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had  these  horses  driven  up  and  selected  a  few  for  plaintift 
use  and  the  rest  were  sold.     A  horse  and  mare  were  retained 
and  broke  for  plaintiff's  use.     In  July  1822,  O.  L.  Clark» 
Peter  Basqoin,  Gilbert  Martin  and  J.  J.  Sneed  came  and 
drove  Ihecohs  off,  and  a  mare  and  the  cc^  of  plaintiff.  Witnesa 
told  them  the  two  colts  were  plaintiff's.  Defendants  said  they 
were  the  guardians  of  the  law  and  knew  what  they  were 
about.     The  two  colts  and  a  mare  and  colt  were  taken  be- 
fore Col.  Hunter  J.  P.  and  sold.     The  mare  was  worth  ^80; 
the  horse  $100;  diareand  colt  $40 — $220.     Witness  offer- 
ed to  swear  to  the  facts  before  Col.  Hunter,  who  said  that  as. 
two  had  belonged  to  a  negro,  he  did  not  know  how  Co  pro* 
ceed  and  wished  to  consult  Col.  M arttn  an  attorney;*  witness 
when  at  Hunters,  told  them  the  mare  and  colt  never  belonged 
to  the  negroes,  and  had  told  the  same  to  those  who  took  the 
two  colts,  i.  e.  Basquin,  Martin  &c.  he  thinks  Sneed  too. 
Plaintiff's  Attorney,  H.  Mtddleton^  had  ordered  the  sale  of 
the  negroe's  horses  in  July  1822»    Witness  sent  the  affidavit 
to  Col.  Hunter  before  the  sale» 

V.  Ruger  said,  Clark,  Sneed,  Basquin  and  Martin 
and  witness  went  together  and  took  the  four  horses;  Clark 
and  witness  led  off  the  mare  and  colt,  worth^  $40;  the  othef 
mare  and  horse,  worth  $45  or  $50  a  piece.  They  were  al\ 
sold. 

William  Hasell  said,  be  saw  defendants  at  the  gate 
and  told  them  the  mare  and  colt  were  not  negroe's  property* 
Patrol  warrant  to  dark  was  here  adduced. 

Brown  sworn;  the  horses  sold  for  $  ;  the  mate 
$77. 

Col.  Hunter  swore  Clark  made  the  affidavit;  Sharp 
appeared  and  wittness  offered  him  the  oath  and  be  refused  to 
take  it,  and  appeared  to  doubt  Blake's  right  in  the  horses«. 
Witness  received  the  affidavit  before  the  sale;  witness  con- 
demned the  horses  and  ordered  the  sale,  though  he  received 
t)>e  oath  of  Sharp  before  the  sale  and  the  answer  of  Martin, 
Witness  thought  the  affidavit  insitfficient  as  it  should  hn^ 
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fieeo  foade  before  witness.    Took  this  affidavit  alone.     Lant 
was  to  give  notice  to  all  concerned. 

•  B.  Williams  swore  Sharp  said  he  did  not  knoir 
whether  the  mare  and  colt  belonged  to  the  negroes,  bat  he 
would  enquire,  be.  At  the  time  of  sale  (."lark  said,  he  woul4 
have  nothing  to  do  with  the  mare  and  colt. 

The  presiding  judge  charged  the  jury  that  tbedefend^ 
ants  were  protected  by  the  judgment  of  the  magistrate,  being  a 
corapetentjurisdiction,  for  whatever  occurred  after  judgment; 
that  whether  the  patrol  were  justified  in  taking  the  horses  to 
the  magistrate  depended  upon  the  circumstances;  but  the  judge 
diought  it  a  trespass  and  that  plaintiff  was  entitled  to  dama* 
ges  for  taking  and  leading  away  the  horses  to  the  magistrate^ 
but  in  strict  law,  for  nothing  done  by  order  of  thejustice^ 
there  being  no  fraud  or  collusion.  The  jury  found  a  ver- 
dict for  plaintiff  for  two  hundred  and  twenty  dollars.  And  a 
motion  for  a  new  trial  was  made  on  the  grounds: 

1st.  Because  the  taking  was  lawful,  as  the  property 
was  found  in  possession  of  negroes: 

2nd.  That  the  subsequent  proceedings  were  lawful,  and^ 
it  was  the  plaintiff's  own  fault  if  he  sustained  ilijury,  because 
that  injury  might  have  been  averted,  if  be  had  complied  with 
the  requisitions  of  A.  A.  1740: 

3rd.  Because  the  verdict  was  contrary  to  the  charge 
4)f  the  court,  and  to  the  law,  in  this,  that  the  remedy,  if  aiiy|. 
was  against  the  magistrate,  and  not  against  the  defendants: 

4th.  Because  the  damages  were  excessive  and  unwap^ 
ranted  by  the  testimony,  and  under  all  circumstances  particn* 
larly  vuidictive  damages  should  not  have  been  given. 

Johnson  J.*-The  grounds  taken  in  support  of  this 
motion  are  resolvable  into  the  questions: 

1st,  Whether  the  seizure  of  the  horses  by  the  defend*^, 
ants  was  justifiable;  and, 

2nd]y,  If  not,  the  extent  of  their  liability. 

These  will  be  noticed  in  their  order:  1st,  The  act  of 
1740,  {P.  £r.  ni,)  aatborisea  any  jgerson  t6,se\ce4ind  take 
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avray  from  any  slave  any  horses,  &c.  kept,  raised  or  bred  for 
the  peculiar  use  of  any  slave,  and  to  deliver  them  to  the 
nearest  magistrate.  The  power  delegated  by  this  act  to  the 
captor  is  wholly  ministerial;  and  it  is  clear  that  to  justify  its 
cdceeution,  the  state  of  things  contemplated  mast  substantially 
exist;  as  when  a  sheriff  or  other  officer  takes  the  goods  of  a 
stranger  in  execution,  then  he  acts  upon  his  own  responsibility 
and  h  liable  for  all  the  consequences.  Now  the  ground  on 
which  the  justification  in  this  case  is  attempted  to  be  support*^ 
ed  is  that  the  horses  were  in  the  possession  of  slavf^s.  In  the 
first  place,  from  the  evidence  reported,  it  does  not  appear  that 
this  was  true  in  point  of  fact,  and  it  is  equally  fallacious  in 
point  of  law.  It  is.  not  the  possession  of  the  slave  whick 
authorises  the  seizure,  but  the  circumstance  that  they  were 
kept,  raised  or  bred  for  the  peculiar  use  of  the  slave,  which 
jjistifies  it.  The  fact  that  horses  kept  for  the  use  of  planta* 
tions  are  generally  attended  to  and  used  by  slaves  is  notorious^ 
and  it  can  never  be  believed  that  the  Legislature  intended  to 
expose  to  seizure  all  that  might  be  found  in  the  accidental- 
possession  of  riaves.  The  horses  in  question  were  the 
property  of  the  plaintiff  at  the  time  of  the  seizure,  they  were 
Ddt  Ihen  appropriated  for  the  peculiar  use  arid  benefit  of 
slaves.  The  state  of  things  contemplated  by  the  act,  did  not 
exist  and  the  seisure  was  a  trespass  on  the  part  of  the  de* 
fendants. 

2od«  The  general  rule  as  applicable  to  the  seconid  ques«^ 
tion  is  that  be  who  commits  an  unlawful  act  is  liable  for  all 
the  consequences.  The  loss  of  the  horses  being  the  conse*' 
quence  of  the  seizure,  and  that  being  unlawful,  it  follows,  lie* 
oessarily^  that  the  defendants  were  liable  for  their  full  value 
and  that  the  verdict  ought,  therefore,  to  stand.  But  it  is  said 
]fk  support  of  the  motion,  that  admitting  the  origihd  taking 
to  be  tresspass,  the  delivery  to  the  magistrate  and  his  adjn* 
dication  and  condemnation  so  far  purged  the  wrong  as  to  ex* 
0mpt  the  defendants  from  all  responsibility.  Ibr  the  ukimate 
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loss  of  the  property.  There  is  no  dispositiioii  to  control  the 
general  proposition  that  when  goods  are  taken  ont  of  Ae  pos- 
session of  one  whose  possession  is  tortious  by  a  course  of 
judicial  proceedings  to  which  the  rightful  owner  is  a  party^ 
that  tlie  wrong  doer  would  be  pro  tanto  exempted  from  res- 
ponsibility; but  in  this  case  the  plaintiff  was  not  a  party  and 
could  not  be  affected  by  any  order  which  the  magistrate 
could  have  made.  The  circumstance  that  the  plaintiff's 
agent  had  notice  of  die  proceedings  cannot  alter  the  case. 
To  entitle  the  owner  (o  a  restoration  of  property  thus  seized, 
the  act  prescribes  the  form,  and  requires  him  to  take  an  oath, 
which,  from  the  nature  of  it,  a  mere  agent  is  incompetent  to 
do,  besides  involving  the  absurdity  that  a  man  can  swear  by 
proxy.     Motion  dismissed. 

De  Saussure^  for  the  motion. 

PeiigrUj  Attorney  General,  contra. 


Lton,  ads.  Flemming,  and  Brown,  ads,  Schroi^er. 

^  a  circuit  judge,  whose  duty  it  may  be  to  ho!d  any  particular  court,  should 
be  absent,  from  indisposition, iic.  any  other  circuit  Judge  is  authorized  to 
supply  hb  place:  The  judges  of  the  appeal  court  are  only  required  to 
do  so,  in  case  of  the  absence  of  any  circuit  judge  or  chancellor. 

NoTT,.J. — ^The  only  question  in  these  cases  is,  whether  if  a 
^circuit  judge,  whose  duty  it  may  beto  hold  any  particular  court, 
should  be  absent  from  indisposition,  any  other  circuit  judge 
is  authorized  to  supply  his  place  during  such  indisposition.? 
No  doubt  has  ever  been  entertained  on  this  subject  until 
since  the  act  of  the  last  session  of  the  le^slature  reorganizing 
the  judiciary  system  of  this  state,  nor  do  this  court  entertain 
any  doubt  upon  the  subject  now.  The  judges  are  not  located 
In  any  particular  circuit;  their  duties  are  not  confined  to  any 
particular  section  of  the  state.  The  distribution  of  their 
duties  is  a  matter  of  arbitrary  arrangement  among  them* 
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selves;  and  it  caa  never  be  sud  to  be  the  exclusive  doty  of* 
toy  one  judge  to  hold  any  particular  court.  By  the  act  of 
the  last  sessioni  the  circuit  judges  are  relieved  from  the 
duties  which  they  were  before  required  to  perform  as  sn  ap- 
pellate court*  But  the  same  act  declares  that  they  are- 
Invested  with  the  same  powers,  authority  and  jurisdiction 
to  all  intents  and  purposes,  (except  those  appertaining  to  the 
constitutional  court,)  as  the  present  judges  of  the  courts  of 
law  now  have.  And  even  if  it  had  contained  no  such  pro- 
vision, it  appears  to  me  it  could  hftve  admitted  of  no  other 
construction.  For  although  the  judges  of  the  court  of  ap* 
peals  are  required  in  the  case  of  the  absence  ef  any  circuit  judge- 
or  chancellor  to  supply  his  place,  the  circuit  judges  are  not 
deprived  of  any  power  which  they  before  possessed  in  that 
respect.  Lord  Coke  says  the  designation  of  a  certain  per- 
son to  whom  a  new  power  is  granted  in  an  ai&rmative  statute, 
does  not  exclude  another  person,  who  was  by  a  preceding 
Statue  authorized  to  do  it,  from  doing  the  same  thing.  (11  Re* 
ports  64,  Foster*s  case  )  The  object  of  the  legislature  was 
to  require  the  judges  of  the  court  of  appeals,  in  addition  to 
their  other  duties,  to  aid  the  circuit  judges  in  the  perform- 
ance of  their  circuit  duties,  to  prevent  a  failure  of  justice^ 
from  the  occasional  absence  of  a  judge.  But  it  was  never 
intended  to  deprive  the  other  judges  from  exercising  the 
same  power.  This  court  are,  therefore,  unanimdusly  of 
opinion  that  the  circuit  judges  do  now  possess  all  the  power 
and  authority  in  that  respect  which  they  possessed  anterior  to 
the  passing  of  the  present  act. 


Thomas  Barksdalc  ts.  J.  Morrison. 

Ifnderjtbe  act  of  1733,  allowing  magistratea  double  costs,  in  any  aetioA,  sdU, 
bill,  plaint  or  information,  commenced  or  prosecuted  against  them,  they 
may  recover  double  courts  in  a  qvA  fom  action  brought  again&t  tbrm. 

A  notice  was  served  by  J.  B.  Legare  on  Holmes  fc 
Waring,  that  a  motion  would  be>  made  before  W.  S.  Smiib 
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Prdlhofnotary  of  Charleston^  to  tax  a  bill  of  costs  in  (bis  case. 
On  the  day  appointed  Mr.  Legare,  defendants  counsel,  mo* 
red  to  tax  a  bill  of  double  costs,  upon  the  ground,  that  this 
tras  an  action  brought  against  a  magistrate. 

To  this,  it  was  objected,  on  behalf  of  the  plaintiff;  1st. 
that  no  costs  ought  to  be  taxed,  because  the  action  was  qvA 
tMn\  3nd  that  if  any  costs  be  allowed,  double  costs  ought 
not  to  be,  because  this  was  not  a  case  contemplated  by  th^ 
act  of  assembly. 

These  objections  were  overruled  by  the  prothonotary, 
and  the  bill  for  doable  costs  was  taxed  accordingly. 

On  an  appeal  tc^  Mr.  Justice  JBt^er,  the  prothonota* 
ry^s  decision  was  confirmed. 

An  appeal  was  now  made  from  his  decision  on  ih^ 
grounds: 

1st.  That  no  costs  ought  to  be  taxed  for  defendant  ill 
a  ^i  tarn  attion: 

3nd.  The  defendant  was  not  entitled  to  double  costs, 
because  the  action  was  not  brought  against  bim  fo^  any 
mattei^,  cause  or  thing  by  him  done  itl  perfbfiflimcis  of  lii$ 
office. 

Argueij  %d.  March  l9Sth. 

Isaac  £•  Holmes,  for  the  motion. — ^No  costs  are  allow- 
ed  in  ^t  tarn  actions.  (2  Sac.  Ah:  50.  7^^  CoiU.)  If  one 
party  is  not  entitled  to  costs  the  other  is  not.  (2  Com.  Dig. 
tM3-8.  Tit.  Cofis.)  The  plaintiff  in  a  qui  torn  is  not  enfitled 
to  costs,  fl  Vent  138. 1  Sdk  206.  Cro.  Cdr.  542.)  The 
Aatute  of  8  Elte:  c.  5  allocs  costs  in  qui  tarn,  which  is  not  of 
force  here.  {O'DrueoUv^.M^Cantsr^  Bay,  323.^ 

J.  B.  LegarCf  contra.— The  act  of  1*733,  (1  Brev.  462. 
Pub.  L.  135,)  says,  <*  In  any  action,  suit,  bill,  plaint  or  infor- 
mation against  a  magistrate,  he  shall  have  double  costs. 
(2  Bae.  495.  Costi.  1  Doug.  294-^5.  1  Term.  Rep.  252. 

NoTT,  J. — It  is  not  necessary  to  resort  to  English 

authorities  to  enable  us  to  determine  the  first  question  made 

in  this  case,    it  depends  upon  the  conetructioo  of  our  ow9 
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act  of  1733,  which  allows  magistrates  double  eosts  <<iDany 
action^  suit,  bill,  plaint,  or  information  which  shall  be  com* 
menced  or  prosecuted  against  them,  wherein  the  plaintiff 
shall  be  non*suited,  or  verdict  shall  pass  for  the  defendant;" 
(P.  L.  135.)  Admitting,  therefore,  that  costs  are  not  allowed 
by  the  english  law  ("or  were  not  before  Statute  8  Elizs  c> 
5.  which  is  not  of  force  here,)  in  qui  tarn  actions,  it  is  obvious 
that  it  was  the  intention  of  the  legislature  to  embrace  cases  of 
that  description  in  this  act.  The  act  was  to  protect  public 
officers  from  groundless  and  vexatious  actions  and  proseou* 
tions;  and  1  think  the  words  of  the  act  sufficiently  broad  to 
effect  the  object.  The  act  under  which  the  defendant  was 
prosecuted  authorizes  the  penalt}  to  be  recovered  by  ^<  bill  or 
plaint,  only;"  the  very  words  used  in  the  act  under  conuder* 
ation,  as  descriptive  of  the  actions  or  prosecutions  in  which 
the  double  costs  should  be  allowed. 

The  second  ground  is,  ^hat  the  defendant  was  not  sued 
for  any  thing  done  in  pursuance  of  his  office.  But  by  a  refe* 
rence  to  the  record,  it  will  be  found  that  he  was  charge! 
with  having  sat  on  a  certain  trial  in  the  capacity  of  a  magig* 
trate  having  omitted  to  sign <he  roll  as  required  by  law;  (P.' 
Is.  301.)  Omitting  to  sign  the  roll  did  not  effect  his  qualifica« 
tion  as  magistrate.  He  was  not  less  subject  to  the  immuni* 
ties  and  privileges  of  a  public  officer  on  that  ground.  The 
act  itself  recognizes  him  as  such.  He  was,  therefore,  sued 
for  an  act  literally  done  in  pursuance  of  his  office  as  a  jus* 
tice  of  the  peace.  The  court  are  of  opinion  that  the  costs 
eire  properly  taxed  and  that  this  motion  must  be  be 

/.  £.  Holmes  for  the  motion, 

J.  B.  Legare,  contra. 
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'Thb  State,  w.  Henry^  Wilson  tz  JaAes  Davis. 

IVben  tiro  persons  aro  iadicted  together,  for  stealing  the  same  goods,  one 
cannot  be  convicted  of  petit  larceny  and  the  other  of  grand  larceny. 

So  it  seems  of  burglary,  if  one  be  convicted  of  larceny  only,  the  other  can* 
Hot  be  convicted  of  barglory. 

When  new  (rial  granted,  tor  want  of  evidence,  in  an  indictment  for  larceny. 

Tried  before  Mr.  Justice  Bay  in  October  term,  1824, 
who  made  the  following  report  of  the  evidence: 

**John  Anderson,  tlie  prosecutor,  proved  that,  in  the 
month  of  June  last,  as  he  was  going  on  board  of  his  schooner, 
l}ien  laying  at  Crafts'  north  wharf,  in  Charleston,  he  discov- 
ered Davis  on  the  wharf,  near  the  vessel.     He  got  up  from 

behind  some  easks  and  then  walked  up  the  wharf     When 
he  went  on  board  of  his  schooner,  he  discovered  that  the  com* 

panion  door  had  been  broken  open.  He  went  down  into 
the  cabin,  and  there  being  bo  light  in  it,  he  felt  about  in  or- 
4er  to  discover  whedier  there  was  any  body  in  it  or  not^  and 
soon  found  the  prisoner,  Wilsop.  Upon  ehquiring  of  hipi 
who  he  was  and  how  he  came  there,  he  said  one  of  his  sailors 
bad  given  him  permission  to  come  on  board,  and  that  he 
belonged  to  the  sloop  Mary.  Witness  said  be  had  no  sailors 
on  board  his  schooner,  be  had  discharged  them  the  day  be* 
fore.  Witness  then  laid  hole]  of  him  and  dragged  him  to 
the  forward  part  of  the  cabin,  and  then  brought  him  upon 
deck  Witness  called  out  to  one  of  the  guard  men  he  bad 
passed  in  conung  down  to  his  vessel;  but  not  getting  an  an- 
swer he  jumped  on  the  wharf.  At  the  same  time,  Wilson 
jumped  off  the  quarter  deck  of  the  schooner  and  attempted 
to  run.  The  witness  ran  up  to  stop  him,  when  be  drew  a 
^gger  on  witness  and  made  seven  or  eight  passes  at  him; 
but  gave  him  only  pne  wound  on  the  fingers;  upon  which  he 
closed  with  the  prisoner  and  threw  bim  and  took  a^^ay  tlie 
dagger  from  him.  On  which  be  immediately  discovered  it 
was  his  own  dagger,  which  prisoner  had  taken  oat  of  the 
i:abin.  Witness  still  called  out  for  assistance!  when  one  of 
the  guard  came  njp^  and  Capt.  To^n  soon  after.  Witness  then 
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requested  €apti  Town  to  reinaln  on  board  his  schooner  whiti^ 
be  assisted  the  guard  men  in  taking  Wilson  to  the  guard  house. 
The  prisoner  gave  witness  a  blow  after  he  was  in  tho 
guard  house.  fWhen  witness  returned  to  bis  vessel,  Capt. 
Town  had  procured  a  light  from  bis  mate  and  steward,  who 
were  also  there.  Witness  was  preparing  to  go  to  bed,  when 
Davis  came  down  (this  was  some  time  after  be  had  retured 
from  the  guard  house)  and  hailed  him  and  asked  what  bad 
become  of  the  man  be  bad  found  in  his  vessel.  He  gave 
him  an  evasive  answer,  in  hopes  of  some  person  coming  to 
his  assistance.  Davis  said  the  man  was  an  old  ship  mate  of 
bis  and  fellow  boarder.  The  guard  soon  after  came  dowit^ 
and  they  ecured  Davis  and  took  him  to  the  guard  house. 
When  witness  returned  again  to  his  vessel,  after  securing 
Davis,  be  discovered  that  his  trunk  had  been  broken  opea 
or  unlocked,  and  emptied  of  all  .its  coateDts,  and  put  into  a 
clothes  bag,  on  which  Wilson  lay  when  he  first  found  bim^ 
behind  a  desk,  on  his  first  entering  the  cabin.  Witness  also 
discovered  that  the  mate's  trunk  had  been  taken  out  of  the 
cabin  to  the  lore  part  of  the  schooner,  but  not  opened.  The 
contents  of  his  trunk  were,  six  shirts,  five  pair  of  pantaloons, 
eleven  pair  of  socks  and  stockings,  three  or  four  vests  and 
outside  jackets.  His  sword  had  also  been  taken  out  of  the 
cabin  and  carried  on  deck.  On  being  cross-examined,  wit*- 
ness  said  that  Davis  was  concealed  behind  a  cask  when  he  first 
perceived  him.  Here  the  testimony  closed.  The  court  ob- 
served to  the  jury  that  there  could  be  littk  or  no  doubt  as  to  the 
guilt  of  Wilson,  as  the  testimony  was  very  clear  against  him; 
but  that  it  did  not  appear  that  there  was  sujfficient  evidence 
against  Davis  to  convict  him  as  a  principal  in  the  oflience;  but 
the  jury  thought  otherwise,  and  brought  in  the  folfowiag 
verdict,  viz:  «*  We  find  Henry  Wihon  guilty  of  gramdr 
larcenyj  and  James  Davis  guilty  o( petit  larceny*^^ 

NoTT,  J.-— The  question  involved  in  this  case  may  be 
considered  as  settled  in  the  case  of  the  StaU  vs.  Lanmbo, 
{Earj^er'i  lUp.  168,)  The  only  difierence  l|etweea  the  t^ 
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CfiSes  is,  that  m  tbat  case,  Cassada  who  was  indictetl  witb 
Lanimbo  and  found  guilty  of  petit  larceny  bad  aci(uiesce<)  in 
the  conviction,  and  received  the  punishment;  Larumbo  who 
appealed  on  the  same  ground  which  is  now  taken,  obtained 
a  new  trial.  The  reasons  mi  which  the  new  trial  was  granted 
although  not  detailed  in  the  opinion,  1  think,  arc  obvious  and 
well  supported  by  an^ority.  Grand  larceny  consists  in  the 
stealing  of  money  or  goods  to  the  value  of  twelve  pence  or 
more,  petit  larceny  in  stealing  any  thing  witbin  that  sunt. 
Two  persons  equally  concerned  in  stealing  tlie  same  article 
cannot  be  guilty  of  drflerent  offences.  For  although  a  jury 
have  an  almost  unlimited  power  of  valuing  stolen  property  ol 
what  they  please,  so  as  to  bring  the  case  within  petit  larceny, 
they  cannot  value  it  at  one  priae  in  the  hands  of  one  man  and 
at  another  price  in  the  hands  of  aiiotber,  who  are  equally 
concerned  in  the  transaction,  for  the  purpose  of  subjecting 
one  to  a  greater  punishment  than  anotber;  and,  allboagh, 
they  may  value  property  which  is  laid  in  the  indictment  to 
be  worth  twenty  shillings,  at  sispence  only,  and  thereby 
convict  the  party  acciucd  of  petit  larceny;  yet  if  ihe  property 
stolen  is  laid  in  the  indictmrat  to  be  worth  only  sixpence^ 
tbey  cannot  by  any  subterfuge  or  legal  fiction  find  him 
guilty  of  grand  larceny.  So  when  they  have  themselves 
estimated  Ihe  goods  stolen  to  be  of  less  value  than  a  sliilling, 
by  convicting  one  of  the  party  of  petit  larceny,  they  cannot 
convict  the  other  of  grand  larceny,  who  had  only  participat- 
ed ia  the  sam*  tbefi;  for  the  goods  faaving  been  found  of  less 
value  than  twelve  pence,  (hey  are  not  the  subject  of  grand 
larceny.  The  prisoners  have  either  been  guilty  of  two 
distinct  offences,  and,  therefore,  ought  not  to  have  been 
indicted  together,  or  they  have  been  guilty  of  (be  same 
crime  and  should  have  been  convicted  of  the  same.  The 
verdict,  therefore,  in  either  view  ic  inconsist 
set  aside.  The  same  principle  prevails  in  1 
tlje  same  reasons.  If  one  be  convicted  of 
repels  the  idea  of  the  goods  having  been  Mo 
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and  tberefbre  the  other  cannot  have  coimmiftecl  burglary.  la 
petit-treason  and  murder,  the  law  is  otherwise.  There  can 
be  no  treason  where  there  is  no  allegiance*  The  same  act 
constitutes  a  diflerent  offence,  according  to  the  relation  in 
which  the  accused  stands  to  the  deceased;  one  may,  therefore, 
be  convicted  of  treason,  and  the  other  of  murder.  On  an 
indictment  for  murder  also,  one  may  bp  convicted  of  murder 
and  the  other  of  manslaughter.  The  character  of  the  offence 
depends  so  much  upon  the  circumstances  of  the  transaction 
and  the  motives  and  inducement  of  the  pftrties  engaged  in  it 
that  the  jurors  are  authorized  to  discriminate  between  their 
respective  degrees  of  guilt.  But  there  can  be  no  difference 
in  the  degrees^  of  guilt,  when  the  nature  of  the  efience 
depends  upon  the  value  of  tbt  property  or  the  time  when  it 
Was  taken.  It  may  be  said  that  Davis  who  has  been  convict- 
ed of  petit  larceny  only,  has  no  right  to  complain;  for  if  be 
has  been  guilty  of  any  crime,  it  cannot  be  less  than  that  ot 
Which  he  has  been  convicted;  and  I  think,  I  should  have  been 
of  that  opinion,  if  the  testimony  bad  been  such  as  to  have  au« 
thorized  his  conviction  even  of  that  offence.  But  as  to  him 
I  think  the  verdict  is  clearly  without  evidence. 

The  motion  for  a  new  trial  must,  therefore,  be  granted^ 


'  The  State,  vs,  Thomas  Wimbeblt. 

In  indictments,  it  seems,  neilhor  clerical  nor  grammatical  errors  will  vitiateg 

onless  (hey  change  the  word  or  obscure  the  meaning. 
On  an  indictment,  under  the  act  of  1821,  for  killing  a  slave  in  suddsn  ktat 

andpoition,  charging  it  to  have  been  done  feiomQutly,  does  not  vitiate  the 

indictment 

^e  Indictment  in  this  case  was  in  aecordlince  with  the  precedents  at  coddi* 

mon  law  fur  manslaagbter,  and  was  held  to  be  good. 
I|  is  a  general  rote  that  the  special  manner  of  the  wbole  fact  should  be  set 

forth  in  the  indietment  with  such  certainty,  that  the  offence  may  Jadi ) 

cially  appeer  to  the  coort;  but  precise  phraseology  need  not  be  used,  ei» 

cept  when  technical  words  are  necessary  in  the  description,  to  give 

character  to  the  offence.    It  is  sufficieat  if  the  idea  is  clearly  and  dhtiiy^ltf 

eipies^d. 
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do,  in  fodictmcnts  for  murder  or  manslaaghter,  it  b  indM|)ensab1y  neceasary 
to  state  that  the  death  ensued  in  consequeBee  of  the  act  of  the  prisoaer. 

This  was  an  indictment  for  killing  a  slave  in  heat  and  passiom 

Tried  before  Judge  Colcock. 

The  indictment  in  this  case  was  in  the  common  form 
and  contained  two  counts,  for  murder,  and  manslaughter  at 
common  law,  omitting,  however,  the  averment  that  the  de« 
ceased  died  of  the  wounds  inflicted.-  The  prisoner  was  con* 
victed  on  the  second  count  in  the  indictment  which  was  fra* 
med  on  the  second  clause  of  the  act  of  the  20th  December 
1821  forkilling  a  slave^on  sudden  heat  and  passion.  This 
count  charged  tttat  the  prisoner,  '*  in  and  upon  a  certain  ne« 
gro  slave  named  Dick,  the  said  Dick  being  the  property  of 
Barbara  (lolmes  in  the  peace  of  God  and  of  this  State  then 
and  there  being,  feloniously  and  f^)on  sudden  heat  and  pas« 
sion,  did  make  an  asault  kc."  and' after  setting  out  the  instrn*' 
ment  with  which  the  wounds  were  inflicted,  theic  nature  and 
extent,'  in  the  usual  way,  concludes  thus;  to  wit,  <^  of  which 
said  mortal  wounds  the  aforesaid  slave  Dick  then  and  there 
languished,  and  languishing  did  live,  for  the  space  of  half  aa 
hour,  and  at  the  expiration  of  said  half  hour  then  and  there 
died;  apid  so  the  jurors  aforesaid  upon  their  oaths  aforesaid  do 
say  that  the  said  Henry  Wimberly,  the  said  slave  Dick  ia 
manner  and  form  aforesaid/eZoniotu/y  and  npon  sudden  beat 
and  passion  did  kill  and  slay  against,  the  form  of  the  act  of 
assembly  &e."  • 

A  motion  was  now  made  to  arrest  the  judgment  on  the 
IbUowing  grounds. 

1  St.  That  the  structure  and  averment  of  the  camit  pre*^ 
sent  the  crime  .of  manslaughter  at  common  law  and  not  the 
killing  on  sudden  heat  and  passion  under  the  act. 

2nd.  Because  the  averment,  that  the  deceased  died  of 
the  wound,  is  omitted. 

Elliuotif  contended  that  the  indictment  was  wrong  in 
stating  the  offence  as  felonious.  The  legislature,  by  the  act 
intended  to  create  a  oew  oflfence.    The  killing  iii  heat  and 
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fasiion  was  made  a  misdemeanor;  and  was  not  intended  to  ti^ 
(Ribject  to  the  principles  of  the  common  law.  It  is  punished 
by  a  fine.  Felonies  at  common  law  carry  with  them  forfci* 
ture  of  goods.  This  is  a  statutory  felony  made  so  by  the 
act;  and  the  instroment  most  describe  the  offence  speciffical- 
ly.  (Cravn.  Cir.  Comp.  105.)  The  indictment  avers  that  he 
died  at  the  expiration  of  the  half  hoar,  but  not  of  the  wounds. 
The  charge  must  leave  nothing  for  inference.  (lb,  105.^ 

Elmorej  solicitor  contra,-«-If  there  had  been  no  legisla« 
tion  on  the  sobject,  it  would  be  indictable  at  common  law. 
It  is  the  killing  of  a  reasonable  creature  and  the  act  only  tbail- 
ges  the  punishment,  (see  act  of  1740. J  No  new  offence  was 
intended  to  be  created|.  only  a  new  panishmeut.  Otherwise  do 
case  of  manslaughter  bat  kilhng  in  heat  and  passipn,  w^oald 
be  punishable  under  the  met.  As  to  the  second  ground  the 
(dain  construction  of  the  'indictment  is,  that  be  died  of  die 
mortal  wounds. 

Ellison^  in  reply*^S]aves  have  no  personal  rights.  The 
act  of  1740  adheres  to  the  old  forms,  but  does  not  make  it 
manslaughter,  which  would  be  felony.  To  say  he  was  in  the 
peace  of  God  and  the  state,  was  not  applicable  to  the  condi- 
tion of  a  slave.  Before  tho  act  of  1 740,  defendant  might 
bave  been  indicted  at  common  law.  A  slave  is  no  body. 
He  has  no  personal  rights.  If  you  af^ly  the  common  law, 
3B  esstemOi  yon  must  have  express  or  implied  malice.  The 
word  feloniously  is  not  surplusage  and  therefore  can  not  be 
iCricken  out. 

Johnson,  J. — In  its  general  structure  this  indictment 
is  in  strict  accordance  with  the  precedents  of  indictments  for 
manslaughter  at  corambn  law,  and  the  only  objecti<m  raised 
to  it  in  support  of  the  first  ground  of  the  motion  is,  that  the 
vsord  felonimuly  is  introduced,  as  giving  a  character  to  the 
offence  not  warranted  by  the  act.  It  is  not  necessary  for  the 
inresent  purpose  to  determine  whether  the  ofllence  is  under  the 
act  a  felony  or  not.  If  it  be  a  felony,  the  word  feloniously 
is  indispensibly  necessary;  but  admirtmg  that  it  is  only  % 
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'tfiisdemeaaor,  yet  its  introduction  does  not  ^tiate  the  in- 
dictment. The  general  rule  is,  that  mere  surplusage  will 
not  vitiate;  as  when  an  indictment  for  an  offence  at  common 
law  concludes  contra  farmam  statutL  (i  Coyfp.  683.  6 
JD.  in  Easty  162.)  And  so,  when  in  giving  character  to  an 
offence,  thje  word  knowingly  was  unnecessarily  introduced,  it 
was  held  to  be  mere  surplusage.  (2  Eastj  Crim.  LaWj  452.)  • 
If  the  oflknce  set  out  in  the  indictment  be  indeed  a  mere  mis- 
demeanor, it  is  difficult  to  conceive  of  a  term  more  foreign 
lo  it  than  that  of  feloniously.  It  is  a  character  which,  when 
applied  to  the  subject  matter,  is  wholly  unmeaning,  and  falls 
clearly  within  the  rule. 

As  to  the  second  ground,  it  is  a  general  rule  that  the 
special  manner  of  the  whole  facts  should  be  set  forth  in  the 
indictment  with  such  certainty  that  the  offence  may  judicially 
appear  to  the  court.  And  in  its  application  it  is  clear  that 
'in  indictments  for  murder  or  manslaughter,  it  is  indispensably 
oecessary  to  state  that  the  death  ensued  in  consequence  of 
die  act  of  the  prisoner.  But  I  apprehend  that  the  pleader  is 
not  confined  to  any  precise  phraseology,  except  when  tech* 
oical  word$  are  necessary  in  the  description  to  give 
character  to  the  offence.  It  is  sufficient  if  the  idea  is  clearly 
and  distinctly  expressed;  for  neither  clerical  nor  grammatical 
errors  will  vidate,  unless  they  change  the  word  or  obscure  the 
meaning.  (5  D.and  £.  317-8.)  And  as  more  directly 
applicable  to  the  present  question,  it  is  laid  down  in  4  Harg. 
State  Trials,  747,  (cited  in  1  Chitty's  Cnm.  Law,  173,)  that 
it  is  not  necessary  to  repeat  the  nominative  case  to  all  the 
allegations  in  one  continuing  sentence.  If  the  sentence  ob- 
jected to  in  this  indictment  be  read  by  supplying  the  nom* 
inative  case  before  each  verb,  as  authoriied  by  the  rule,  it 
would  read  thus:— ^<  Of  which  said  mortal  wounds  the  said  slave 
pick  then  and  there  languished;  of  which  said  mortal  wounds^ 
he,  languishingly,  did  live,*  for  the  space  of  half  an  hour^ 
and  at  the  expiration  of  the  said  half  hour,  ^  the  said 

34 
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mortal  wounds  then  and  there  died:'*  So  that  the  idea  id 
elearly  and  distinctly  expressed,  and  the  grammatical  con*" 
^traction  of  the  sentence  preserved. 

Motion  refused. 

EllUon  for  the  motion. 

£Imoref  solicitor,  Contra. 


a»  ^k. 


James  Cuthbert  v$*  Winbobn  Lawyon. 

ttTbere  a  way  had  been  uninterruptedly  ated  from  1769  to  1800,  but  afie? 
that  period  had  not  been  used  much,  and  had  been  obstructed  three  op 
four  times  in  different  years,  and  some  wide  deviations  made  from  Hi 
original  course,  the  court  held  the  right  not  destroyed,  having  been  per* 
fected  by  twenty  years  uninterrupted  enjoyment. 

But  if  it  had  only  began  to  accrue  sinse  1800,  it  teems  the  obstruction  of  on« 
year  only  in  twenty,  would  prevent  its  legal  consnmmatioii;  bnt  after 

I  twenty  years  uninterrupted  use,  it  could  only  be  defeated  by  an  adversaS 

\  and  continued  obstruction  for  five  years. 

Tried  before  Mr.  Jastk^  Waties,  at  Charleston,  who 
made  the  following  report: 

^'There  were  two  distinct  issaes,  between  ijKse  parties^ 
tried  by  consent  at  the  same  time.  One  in  assumpsit  on  an 
award,  and  the  other  in  trespass  to  try  the  general  right  to  a 
private  way  which  the  plaintiff  claimed  through  the  land  of 
die  defendant  by  prescription.  I  recommended  to  the  jury 
to  give  their  attention  chiefly  to  the  second  issue,  as  a  verdicC 
for  the  plaintiff  on  the  award  would  leave  the  extent  of  the 
right  of  way  still  open  to  future  controversy;  because  the 
declaration  enumerated  specially  the  uses  claimed,  without 
including  the  privilege  of  driving  cattle  on  it,  which  was  the 
only  real  subject  of  dispute  between  the  parties.  In  ccmsider- 
ing  the  general  right  of  way,  1  was  of  opinion,  that  this  had 
beenfidly  establishedby  theevidenceofMrs.  Rivers,  W.  Roya], 
Gen.  Cuthbert  and.Wm.  Lawtotf,  who  proved  that  it  bad  bees 
enjoyed  by  the  former  owners  of  the  land  now  hdd  by  the 
plaintiff  as  an  andtrU  and  vninterrvpud  right,  from  the  yua^ 
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1769  to  1800.  It  appeared,  indeed,  that  since  that  period 
the  road  had  not  been  much  used]  that  it  had  been  obstructed 
three  or  four  times  in  different  years,  an«1  that  there  had 
been  some  wide  deviations  from  its  original  course;  but  I 
thought  that  these  would  not  affect  the  right,  if  it  had  been 
before  perfected  by  twenty  years  uninterrupted  enjoyment* 
If  it  had  only  began  to  accrue  since  the  year  1800,  the 
obstruction  of  one  year  only  in  twenty  would  prevent  its  legal 
consummation;  buy  after  twenty  years  of  uninterrupted  use, 
it  could  only  be  'defeated  by  an  adverse  and  continued 
obstruction  for  five  years^hich  was  not  proved  in  this  case* 
1  referred  the  jury,  for  their  gruide,  to  the  law  on  the  subject  ad 
kid  down  by  the  Constitutional  Court  in  the  case  o(Lawtof^ 
and  Rivers f  (2  M^Cord  451,)  and  which,  I  added,  was  re- 
cognized as  the  law  thirty  years  ago.  They  gave  a  verdict 
for  the  defendant  on  the  award,  and  on  the  second  issue  they 
found  for  the  plaintiff  an  unqualified  right  of  way."  From 
this  verdict  the  defendant  moved  for  a  new  trial. 

NoiT,  J. — ^The  court  concur  in  opinion  with  the  courC 
Viow.     And  the  evidence  having  been  submitted  to  the  jury 
with  a  correct  exposition  of  the  law,  there  does  not  appear 
t5  be  any  good  ground  for  a  new  trial. 
Ms  Call  and  Toomer  for  the  motion. 
J.  £•  Holmes  and  Waring ^  contra. 


W.  R.  H.  TiUBAiywAT,  vs.  I.  D.  Nicks  and  I.  A.  Johksos^. 

Whefo  the  defendant  drew  an  order  on  another  person  in  favor  of  the  plaii^- 
tlffy  tbefplaintiff  must  allege  and  prove  in  a  suit  against  the  drawer  that  he 
prenented  the  order,  and  that  it  was  not  accepted,  or  that  it  was  accepted 
and  not  paid, and  that  the  defendant  had  notice  of  the  non  acceptance  or 
&on  payment.  Merely  staUng  that  such  third  person,  ^  nithough  often 
Itquested  to  pay  to  the  plaintiff,  had  hitherto  wholly  neglected  and  re* 
fnsed,"  is  not  a  sufficient  allegation. 

3b,  where  an  order  stated  no  consider|ition,  the  ptainUff  cannot  recover  ov 
aeeaal  stntiBg  U  te  have  been  given  for  "  «a/tie  therein  adcnotsltdged^ 
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b  deelariog  mi  cotttracts  not  under  aeal,  which  do  not  eonlaih  wftbift 
themselves  the  acknowledgenent  of  a  coosideration,  or  from  which  « 
eonsideration  if  not  implied  by  law,  it  is  incumbent  on  plaintiff  to  set  out 
iod  prore  a  consideration. 

Tried  at  Charleston,  before  Mr,  Justice  Bay. 

This  was  an  action  of  assumpsit,  brought  on  tbe 
ftUowing  order; 

CharUit^i  June  13/A,  1822. 

Mb.  p.  Carr— Please  to  pay  Mr  J  W.  B.  Treadway 
out  of  the  second  quarter  of  the  rent  which  may  be  due  to 
the  administrator  of  the  estate  of  Richard  Fair,  fifty-five 
dollars;  and  fifty-six  dollars  out  of  the  third  quarter's  rent 
«8  aforesaid,  and  this  order  complied  with  confers-  a  lavo» 
folly  acknowledged  by> 

Your  roost  obedient  servant, 

Jl  D.  N'ickSf  Jidm^r.  fy  Guar* 
Accepted,  dian  to  the  estate  of  Rd.  Fair^  decy 

June  22d,  1 832.  J.  A.  Johnson ,  Guardian  to 

{Signed]  R.  Carr.  the  children  JR.  Fair. 

The  defendants  Attorney  moved  for  a  non-suit  on  the 
following  grounds,  viz: 

1st.  That  the  second  count  in  the  declaration  contained  - 
no  averment  of  a  presentment  for  an  acceptance,  or  of  an 
acceptance. 

2nd.  That  the  third  contained  the  words  <<  value 
received^'  which  were  not  supported  by  the  instrument  itself. 

3rd.  That  the  order  not  being  within  the  statute,  and 
no  consideration  being  stated  or  proved,  could  not  be  given 
in  evidence  under  the  money  counts. 

The  motion  was  refused.  The  defendants  counsel 
then  offered  to  prove  the  real  nature  of  the  transaction.  Thia 
also  was  overruled  by  the  presiding  jud|^,  and  he  directed 
the  jury  to  find  a  verdict  for  the  plaintiff  with  interest.  In 
tiddition  to  the  above  grounds  of  nonsuit  the  defendant  ot^r-' 
«d  tbe  CoUowing  for  a  new  tri^. 
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1  St.  That  the  plaintiff  was  guilty  of  hcbes  in  not 
^ving  notice  earlier  to  defendant  Johnson. 

2nd.  That  the  promise  ol  Johnson  was  void  onder  the 
•tatute  of  frauds,  there  being  no  consideration  stated  or 
proved. 

'  3rd.  That  the  presiding  judge  refused  to  hear  evi- 
dence on  the  part  of  the  defendants  to  prove  want  of  consid-' 
oration. 

M^Creadiff  for  the  motion. — ^No  evidence  has  beeD 
given  as  to  the  first  count.  No  considerauon  proved  under 
the  2nd  and  3rd.  It  is  admitted  not  to  be  a  bill  of  exchange. 
(10  John.  Rep.  418.     2  M^ Cord  9iS.) 

Clarke,  contra,  cited  Kyd  on  Bills,  197.  Bull  A*.  P, 
137.  2  Phillips  Ev.  40, 41 .  Bill  may  be  given  in  evidence 
to  support  money  counts.  {Chiiiy  on  Bills  467.  Last  Ed.) 
It  was  an  admission,  at  least,  of  a  debt,  and  suppose  witness 
to  have  proved  an  acknowledgement  of  defendant  that  be 
•owed  so  much,  it  would  support  the  money  counts;  and  why 
not  this?  (Chiity  on  Bills  471.  1  Henry  Black.Rep.  601.) 
The  bill  was  not  declared  on;  it  was  only  offered  in  evidence 
The  case  in  10  Johnsons  Reports  does  not  apply.  Here  was 
no  subsequent  acknowledgement  and  promise  to  pay.  (2 
John.  Rep.  240  J  Bills  ai!id  notes  are  evidence.  (CMtty 
87.  3  Caines*  Rep.  2S6.)  ^bsequent  acknowledgement 
is  a  proof  of  consideration,  f  I '  ChUty  Plead.  343,  in  Mfir^ 
^n,254.)  Admitted  to  proVb  account  stated,  &c.  (1  Esr 
^nasseU  Rep.  496.     1 3  East  249  J 

Boylston,  in  reply.-— There  was  no  evidence  of  subse- 
quent acknowledgement.  As  to  the  laches  in  not  presenting 
and  giving  notice  of  non  payment,  he  cited  5  Mass.  Rep.  299^ 

Johnson,  J.— The  declaration  in  this  case,  in  addition 
to  the  Hfeual  money  counts  and  a  count  on  an  account  stated, 
contained  two  special  counts,  being  the  counts  referred  to 
in  the  1st  and  2nd  grounds  of  the  motion.  The  first  of  these 
charges  that  the  defendant,.  *<  being  then  and  there  indebted 
to  the  said  plaintiff,  iq  another  sum  of  one  buodrejd  zr^ 
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devea  dollars^  in  consideration  tbereoi^  tbtn  and  there  gave 
an  order  in  writing,"  fine.  After  setting  out  the  order  drawn 
bj  defendants  on  Carr,  concludes  by  avering,  **  that  the  said 
R.  Carr,  although  often  requested  to  pay  to  the  said  plaintiff 
the  aforesaid  fifty-four  dollars,  &c.  and  fifty-six  dollars,,  has 
hitherto  altogether  neglected  and  refused,  whereby,  bc.'^ 
without  allegfaig  that  the  order  had  been  accepted  and  not 
paid,  or  that  he  had  not  accepted,  or  that  the  defendant  had 
iwtice* 

The  other  count,  referred  to  in  the  second  ground,  as  a 
part  of  the  description  of  the  order,  uses  the  words  <<  value 
therein  acknowledged"  be.  It  is  a  well  settled  rule,  if  the 
phintifi*  declares  on  a  special  contract,  he  cannot  give  a  differ* 
ent  special  contract  in  evidence  on  the  money  counts, 
because  it  is  calculated  to  surprise  the  defendant  The  plaintiff 
was  not,  therefore,  entitled  to  reeover  on  the  money  counts, 
nor  otk  the  account  stated;  for  there  was  no  evidence  to 
support  them:  so  that  the  case  must  turn  upon  the  sufficiency 
or  insufficiency  of  the  special  county.  In  reference  to  the 
first  ground,  the  rule  is,  that  it  is  incumbent  on  the  plaintiffi 
to  state  such  a.  case  on  their  record  as  will  clearly  show  the 
defendant's  liability*  Now  to  charge  the  defendant,  it  was  indis* 
gensably  necessary  that  the:  order  should  have  been  presents 
ed  to  Carr,  and.that  he  should  have  refused  to  have  accepted 
or  had  accepted  and  not  paid;  and  the  defendants  should  have 
had  notice  of  the  non-aqceptance  or  non-payment  by  Carr; 
and  this  count  contains  no  such  averments.  The  casis  of 
Saxton  et.  al«  vs.  Huickin$oni  10  Johnson  R.  418.  (tee  also 
2  M^  Cord  218,y  is  conclusive  as  to  the  second  ground.  It  is 
there  laid  down  thai  a  note  in  which  the  words  "  value  re- 
ceived" were  not  inserted  did  not  support  a. count  in  which,  as 
apart  of  the  description  of  it,  those  words  were  inseri^l)  and- 
the  variance  was  held  fatal.  In  declaring  on  contracts  not 
under  seal,  which  do  not  contain  within  themselves  the* 
acknowledgement  of  a  consideration,  or  from  which  a  con^^ 
iiderationisnotimpUedby  law,  itis  incumbenton  the  plaix^^ 
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UflTto  set  out  and  prove  a  consideration.  But  the  application 
of  it  to  this  case  is  not  deemed  neeessary,  as  the  case  most  g9 
off  on  the  other  grounds. 

The  motion  for  a  nonsuit  is  grantCT^. 

BoyUion  for  the  mQtioi>« 

Cforfte,  contra. 
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Xfoit^  Oolcocky  Jolinsoiu 


Wm.  Kincaid  w.  Wiley  Neall. 

Where  a  mt^trate  issaed  an  attachBient,  and  a  few  days  aftervrards  the 
defendant  came  in  and  confessed  judgement,  the  c^urt  held  that  the  lieu 
of  the  attachment  could  not  be  postponed  to  subsequent  judgments, 
became  no  bond  was  to  be  found  in  the  clerks  office,  as  it  will  be  pre* 
tamed  the  magistrate  did  bis  duty  and  that  the  bond  was  lost,  nnless  the 
contrary  be  shewn  by  more  positire  evidence. 

7he  act  which  authorises  constables  to  serve  attachments,  does  not  say,  thtj 
ehall  not  levy  an  attachment  which  issued  for  more  than  £S0,  but  that 
Ifaey  shall  9ot  take  more  than  £20  of  property  into  thefa*  poesessloii  hf 
▼irtue  of  any  attachment.  The  limitation  having  refereate  to  the  fro* 
party  and  not  to  the  attachment. 

ft  Is  not  necessary  when  one  sues  for  a  debt,  that  he  should  demand  thft 
Interest. 

.Atliird  person,  though  a  judgment  creditor,  eati  not  set  aside  the  lieauifaii 
attachment  on  account  of  irregularities  in  issuing  and  suing  the  attach*- 
Aent,  the  same  having  been  waived  by  the  defendant  in  attachment,  (a) 

Tried  before  the  Hoo.  Judge  Colcock. 
'  William  Kincaid  brought  this  action  by  summary  fit^ 
« Vss»  to  recover  from  the  defendant  k:40,  being  the  amoniit  of 
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property  belonging  to  Wm,  Gloss,  which  the  defencfaiit  fastf 
«old  under  execution.  The  facts  were  these.  Wm.  Gloss  was 
indebted  to  several  persons  in  the  neighbourhood  in  which  be 
lived,  among  whom  was  the  present  plaintiiT.  On  the  29th 
May  J  822,  the  plaintiff  went  before  a  magistrate  and  took 
cut  ah  attachment  for  his  debt,  whicli,  on  the  same  day,  he  had 
levied  by  a  constable  on  the  pfoperty  belonging  to  William 
Gloss.  The  plaintiff's  debt,  as  set  forth  in  the  attachment, 
consisted  of  a  book  account  for  $51,43  cents,  also  a  note  for 
$33,68  cents,  with  interest  from  the  1st  January  1822,  making 
the  amount  due  on  the  day  oa  which  the  attachment  issued 
including  the  interest  on  the  note,  $86,20. 

The  clerks  office  was  examined  and  no  bond  could  be 
found,  which  the  magistrate  should  have  taken  and  returned) 
as  is  required  by  law.  On  the  30th  May  1822,  the  constable 
who  bad  levied  the  attachment  also  levied  several  executions 
on  the  same  property,  at  the  instance  of  other  creditors,  by 
virtue  of  which  executions  the  property  was  afterwards  sold. 

Wm.  Gloss,  three  days  after  the  issuing  of  the  attach- 
ment, came  forward  and  confessed  a  judgment  to  the  plaintiff 
for  the  debt,  for  which  the  attachment  issued,  which  judgment 
was  signed  and  execution  taken  out  on  the  14th  June  1322. 
The  plaintiff  after  the  property  had  been  sold  under  the  above 
executions,  required  the  constable  to  pay  over  the  proceeds  or 
the  sale  in  satisfaction  ofhis  debt;  contending  that  the  plaintiff's 
attachment  aud  levy  under  it,  were  void,  and  that  the  money 
belonged  to  the  execntions.  The  constable  having  refused 
to  pay  the  plainUff  the  money,  he  brought  this  suit.  On  tk« 
trial  it  was  contended  for  the  defendant  that  the  attachment^ 
under  which  the  plaintiff  claimed  a  lien  on  the  property  was 
-yoid,  because  the  plsuntiff  had  not  given  to  the  magistrate  ao 
attachment  bond,  and  because  no  such  bond  was  returned  to 
the  court;  both  of  which  are  required  by  the  act  of  the  legisla- 
ture. The  court  was  of  opinion  that  the  attachment  was 
void;  but  that  a  third  person  had  no  ri^t  to  take  the  objection. 

It  was  further  contended,  that  admitting  the  at|ach^ 
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iteDt  to  have  been  good,  the  levy  made  by  the  constaUe  was 
\roid,  in  as  much  as  the  debt  for  which  the  attachment  issued 
exceeded  twenty  pounds. 

The  court  also  overruled  this  objection  and  gave  a 
decree  for  the  plaintiff. 

The  defendant  appealed  and  moved  the  court  to  reverse 
the  circuit  decision,  and  for  a  decree  on  the  grounds  above 
stated. 

CoLcocK,  J.^»As  to  the  first  ground  of  objection  to 
the  decree  in  this  case:  It  was  not  proved  that  there  was  no 
bond  taken,  as  the  brief  states,  but  it  was  inferred  from  the 
circumstance  that  the  bond  could  not  be  found.  Now  the 
court  would  presume  that  a  bond  was  taken  and  has  been 
lost  or  mislaid*  It  is  always  fair  to  presume  that  an  officer 
has  done .  his  duty,  until  the  contrary  appears.  The  bond 
may  have  been  taken,  but  not  returned.  The  absconding 
debtor  came  in  three  days  after  and  confessed  judgement, 
and  the  magistrate  may  have  thought  that,  it  was  therefore 
unnecessary  to  return  the  bond. 

The  second  ground  of  objection,  at  first  view,  seem;; 
Co  be  more  important;  but  on  examination,  it  cannot  prevail; 
ibr  the  act  which  authorizes  constables  to  take  property  on 
^tachment,  does  not  say  they  shall  not  levy  an  attachment 
which  is  issued  for  more  than  twenty  pounds,  but  that  they 
shall  not  take  more  than  that  amount  of  property  into  their 
possession  by  virtue  of  any  attachment.  The  words  of  the 
act  are;  <^  Whereas  the  seizing  of  property  under  attach- 
ment  is  at  present  confined  to  sheriffs  alone,  be  it  enacted  that 
any  constable,  within  each  and  every  county,  may  take  pro- 
perty  under  attachment,  provided  the  same  does  not  exceed 
twentypounds."  (1  Brev.Dig.4l.)  The  limitation  of  amount 
has  reference  to  the  property,  and  not  to  the  attachment. 
This  is  manifest  from  the  intention  of  the  legislature,  as  well 
as  the  phraseology  of  the  clause.  The  legislature,  while 
they  gave  to  these  subordinate  officers  the  power  of  taking 
-property  under  attachment,  meant  to  guard  against  their 
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iiaTing  ia  tfadr  pdsgession  too  great  an  amount*  Wbc0  a 
Iras  about  to  abscond'with  forty  or  fifty  dollars  worth  of  pro^ 
perty,  it  was  conceived  to  be  as  proper  that  it  shoald  be 
aeised  on  by  a  constable  as  by  a  sheriff.  For,  of  the  former 
there  are  many,  and  of  the  latter  only  one.  The  intendoD 
is  also  manifest  from  the  phraseology.  If  the  restriction  had 
been  intended  to  relate  to  the  attachment,  the  language 
would  have  been,  that  constables  should  be  permitted  to  levy 
all  attachments  which  may  be  issued  for  sums  under  twenty 
pounds,  if  the  restriction  then  applies  to  the  amount  ef 
property,  and  not  to  the  amount  of  the  attachment,  the  con* 
stable  did  not  exceed  his  authority,  for  the  property  taken 
was  worth  only  forty  dollars.  But  if  the  strict  grammatical 
construction  must  prevail  still  the  objection  cannot  be  main- 
tained, because  the  attachment  may  be  well  considered  as 
issuing  for  a  sum  within  twenty  pounds.  It  is  not  necessary 
when  one  sues  for  a  debt,  that  he  should  sue  for  the  in* 
tierest;  it  follows  as  a  matter  of  course.  The.  demands  theft 
of  the  plaintiff  were  on  an  account  $51  53,  and  on  a  note 
$  33  68,  which  makes  $  65  21  cents;  which  is  £  49  17  10« 
But  if  these  objections  were  better  supported,  if  the  bond 
had  not  been  taken,  and  the  attachment  had  issued  for  a  very 
few  cents  more  than  the  twenty  pounds,  it  is  not  permitted 
to  a  stranger  to  take  these  exceptions  to  the  proceedings. 
These  provisions  of  the  law  are  intended  fi>r  the  benefit  oi 
the  debtors,  and  if  they  do  not  complain,  no  one  eke  Ims  a 
light  to  do  so.  Here  the  debtor  came  in  a  few  days  after 
the  attachment  issued,  and  confessed  judgement  and  did  not 
oppose  the  sale  of  the  goods  attached,  which  amounted  te 
4iboat  $  40. 

The  motion  is  dismissed. 

O^JSTeal  and  Johmion  for  the  mptioHir 

Bauikeit  and  Dunlap  contra. 
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A.  KlBEPATBICI^,  9S.  SaXL.  IrBT. 

Ike  act  of  1813,  which  avoids  any  civil  process  served  oo  any  person  *'  when 
he  shall  be  called  out  into  nrvke  or  imb^died  by  the  eiecutive  authority, 
or  within  thirty  da^  after  meh  ptrtsn  aha' I  be  difehargedfrom  (he  uniee,^ 
applies  onljf  to  those  cases  when  the  militia  are  called  out  to  oetttalsetYiee^ 
ID  a  state  of  actual  warfare,  or  an  emergency  of  war;  and  not  apoa  ao 
occasion  like  the  reception  of  Gen.  Lafayette. 
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Que  tenant  in  common  oan  not  maintain  an  action  to  try  titles  against  his 

6o4eoanr. 
What  is  sufficient  evidence  to  prove  a  deed  where  one  suhscribiag  witnesi 

made  his  mark  and  did  not  remembfcr  it,  and  the  other  witness  iwi  recol* 

lecting  the  fad  eitiier. 
A  deed  of  land  is  not  affected  in  any  way,  tiy  not  betng  recorded,  except  tB 

to  sabieqaant  piirchase»  from  the  same  vendor,  or  ^  to  subsequent 

creditors. 

Trespass  to  try  titles,  triecf  before  tns  Honor  Judge 
ftichardsoo,  at  Lexington. 

The  plaintiff  produced  a  grant  to  the  land  in  dispute 
to  one  Busbiei  and  a  regular  chain  of  title  from  Busbie  dowi) 
to  Jesse  Allen.  He  proved  that  Jesse  Alien  died  intestate^ 
ID  1806,  seised  of  the  land,  leaving  a  widow  and  four  chiV 
dren.'  Tlie  plaintiff  then  produced  and  proved  a  regular 
paper  title  for  the  same  land  from  the  widow  and  three  of  the 
children  of  Jesse  Allen  deceased;  but  from  William  Alien, 
one  of  the  children  of  Jesse  Allen,  the  plaintiff  did  not  pre^ 
tend  to  have  a  title  for  his  share.  Plaintiff  proved  the  loca- 
tion and  trespass,  and  closed  his  case. 

The  plaintifi's  right  to  recover  was  contested  by  the  de« 
fcndant^  on  the  groiind  that  he  was  a  tenant  in  common  with 
the  plaintiff  of  the  same  land;  and  for  th^  purpose  be  intra* 
dnced  a  deed  of  conveyance  for  the  whole  land  in  dispute 
ftom  WUliam  Allen  to  one  Martin  Witt.  From  Win  down 
to  defendant,  a  regular  chain  of  title  was  proved.  '  The  deed 
kcuk  Allen  to  Witt  purported  to  have  been  attested  by  two 
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witnesses,  Richard  Allen  and  WiUiam  Boatwright. 
Allen  proved  that  be  saw  the  deed  duly  executed  by  William 
Allen,  but  does  not  recollect  whether  Boatwrigbt  witnessed 
it  with  him  or  not.  WilUam  Boatwright,  who  could  not 
write,  was  sworn,  but  he  said,  after  such  a  length  of  time,  he 
did  not  recollect  to  have  witnessed  the  dead,  and  would  not 
undertake  to  identify  his  mark,  but  remembered  that,  yearff 
ago,  William  Allen  called  at  bis  mill  with  a  paper.  Nor  did 
he  recollect  that  he  had  proved 'its  execution  before  a  magis- 
trate. The  deed  appeared  on  the  back  of  it  to  have  beeo 
proved  by  his  oath,  before  a  magistrate. 

The  plaintiff  objected  to  the  report  being  read  in  evi- 
dence, without  better  proof  of  its  attestation  by  two  subscribing 
witnesses,  and  on  the  ground  that  the  deed  had  not  been  re- 
corded, although  executed  in  1809. 

The  court-  overruled  the  objections,  and  directed  the 
deed  to  be  read,  supposing  it  sufficiently  proved,  in  as 
much  as  the  plaintiff  did  Ikot  pretend  any  claim  from  Wm^ 
Allen,  and  William  Allen's  rights  were  not  in  issue. 

Upon  this  the  plaintiff  took  a  nonsuit  with  leave  to  set 
it  aside,  if  the  opinion  of  his  honor  the  presiding  judge  should 
be  incorrect  as  to  the  law  on  the  subject. 

CoLCOCK,  J.— »It  does  not  admit  of  a  question  that  if 
the  defendant  has  a  title  from  one  of  the  distributees  of- Jesse 
Allen,  he  is  a  tenant  in  common^  and  cannot  be  sued  by  the 
plaintiff,  unless  he  had  disseised  him  or  kept  him  out  of  pos* 
session.    -Two  questions  then  arise; 

1st.  Whether  the  deed  of  William  Allen  was  executed  in 
the  presence  of  two  witness^  and 

2ndly.  Whether  the  deed  should  have  been  recorded.^ 

From  die  report  of  the  presiding  judge,  it  appears  that 
Boatwrigbt  does  not  swear  he  was  not  a  witness;  and  all  the 
circumstances  of  the  case  seem  to  shew  that  he  was.  Now  it 
is  very  possible  that  any  man,  more  particularly  an  illiterate, 
one  as  he  appears  to  be,  may  forget  a  transaction  of  this  na*' 
tare.    But  how  could  the  magistrate  have  been  mistaken^  ' 
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Ttose  was  nothing  to  contradict  these  facts*     And  the  con- 
clusion from  them  is  irresistable,  that  there  are  two  witnessel 
to  the  deed  • 

On  the  second  question,  it  is  not  necessary  to  the 
validity  of  a  deed  that  it  should  be  recorded.  Recording^ 
only  becomes  necessary  in  particular  cases,  when  there  are 
double  conveyances.  If  the  same  grantor  convey  to  two, 
he  whose  deed  is  duly  recorded  shall  hold.  The  act  says  (I 
Brev.  1 74^  if  it  be  not  recorded,  it  shall  not  bar  '<  the  right  of 
persons  claiming  as  creditors,  or  under  subsequent  purchases, 
recorded  in  the  manner  herein  before  prescribed."  That  is, 
a  SttbsejfUf nt  purchase  made  from  the  same  person. 

But  here  the  deed  of  William  Allen  to  Witt,  for  his  part, 
which  alone  he  could  convey,  is  the  only  deed  he  has  made. 
It  is  not  therefore  necessliry  to  the  defendant's  title  in  this  case, 
that  it  should  have  been  recorded.  The  defendant  is  not  in- 
terfering with  rights  of  the  plaintiff.  He  can  claim  no  other 
part  or  portion  of  the  land  than  William  Allen's  share. 
The  law  never  meant  any  thing  so  absurd  as  to  say  that  if 
a  man  sold  his  land  and  made  a  title  for  it,  which  should  not 
he  recorded,  that  such  title  should  be  destroyed  by  another's 
inaking  a  title  to  the  same  land  and  having  it  duly  recorded* 

The  motion  is  dismissed. 

John  Caldwell  for  the  modon. 

Harper,  contra. 


WiLLiAu  Bell,  vs.  William  Strother  and  John  Bucu- 

ANNAN,  Executors  of  Woodward. 

The  delivery  of  property,  oq  tbe  marriage  of  a  child,  is  presumption  of  a  gift, 
and  will  be  considered  as  snch,  unless  there  be  something  to  coonteract 
the  presumption,  and  this  without  regard  to  time. 

This  was  an  action  of  trover  to  recover  the  value  of  a 
negro  woman  called  Sarah,  and  her  three  children,  Jane* 
Charles  and  James,  tried  before  Judge  Cantt. 
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The  pluotiff  claimed  nnder  a  deed  of  tnist  from  4obB 
Bell*  to  hiBiself,  dated  15th  January,  1813.  By  which  deed 
the  negroes  in  question  were  settled  to  the  following  uses:  "To 
the  sole  use  of  Iiabella  Turner,  the  wife  of  William  Alexander 
Turner,  for  life,  with  a  limitation  after  her  death  to  the  chil* 
dren  of  that  marriage/*  The  execution  of  this  deed  waf 
poved  by  Richard  Watson  and  William  Delany.  It  was 
dome  at  the  bouscf  of  John  Bell.  Tlie  demand  and  refusal 
were  admitted,  and  also  that  Jane,  Charles  and  James  were 
the  children  of  Sarah,  and  that  the  value  of  the  negroes  sued 
for  was  $  975. 

The  defendants  claimed,  in  right  of  Woodward,  dee'd*  as 
his  executors,  under  a  gid  from  the  said  John  Bell  to  the 
said  habella  Turner,  on  her  marriage  with  the  said  William 
Alexander  Turner;  and  as  her  property,  the  negroes  in  ques* 
tion  wei^e  sold  under  execution  and  purchased  by  the  dec'd 
Woodward.  The  gift  to  Isabella  on  marriage  was  inferred 
from  the  circumstance  of  Sarah  having  been  in  poisession 
of  Turner  for  some  years  before  the  execution  of  the  deed, 
and  before  she  had  children. 

The  question  was  submitted  to  the  jury  on  the  evi- 
dence, ^o  found  for  the  plaintiff  the  value  of  the  negroes 
as  admitted. 

The  defendant  moved  the  court  of  appeals  for  a  new 
trial  npon  the  following  grounds: 

1st.  Because  the  finding  of  the  jury  was  without  evU 
delice,  there  not  being  a  tittle  of  testimony  to  do  away  the 
legal  effects  of  John  BelFs  suffering  the  negro  woman  SaraW 
to  go  into  the  possession  of  William  Alexander  Turner,  his 
son-in-law,  upon  his  marriage  with  his  daughter. 

3nd.  Because  die  verdict  of  the  jury  was  contrary  to 

evidence,  in  as  much  as  the  circunistances  under  which  the 

negro  went  into,  and  remained  in  the  possession  of  Turner, 

were  clearly  demonstrative  of  a  gift,  and  there  was  no  evi» 
deuce  lo  the  contrary. 


APRIL  TERM.  269 

9fiL  Because  the  verdict  of  the  jury  was  against  law, 
"mi  as  much  as  the  right  of  the  negroes  having  passed  out  of 
John  Bell  before  the  time  of  his  executing  the  deed  of  trust, 
plaintiff  therefore  could  prove  no  property  in  himself,  as  he 
claimed  under  John  Bell,  and  was  not  entitled  to  a  verdict. 

Clarke  for  the  motion. — The  legal  effect  of  John  Bells 
suffering  the  negro  to  go  into  his  daughters  possession,  on 
marriage,  is  the  presumption  of  a  gift.  The  negro  remained 
tive  or  six  years  in  her  possession,  before  the  deed  of  trust 
was  executed.  What  testimony  is  there  to  do  away  this  legal 
effect.  The  deed  of  trust  can  have  no  effect,  as  it  is  not 
connected  with  the  precedent  transactions^  In  2  ^oit  and 
M}  C(frd  367,  Foster  vs.  Cherry,  a  deed  drawn  before  delivery 
and  executed  afterwards,  it  was  held  that  the  gpft  was  controlled 
by  the  deed.  Jn  some  cases  the  jury  might  perhaps  presume 
only  a  loan,  where  the  parties  are  all  poor  and  needing  some 
small  assistance.  The  deed  of  trust  is  accounted  for,  upon 
the  circumstances  ofTurner's  becoming  dissipated  andembar* 
fassed  in  1813,  and  he  wished  to  secure  the  negro  to  his 
daughter.  Woodward  was  a  purchaser  without  notice. 
The  deed  of  trust  is  not  jrecorded.  I'he  negroes  remained 
in  Turner's  possessibn.  Perhaps  the  posseiisioii  of  the  negroea 
caused  credit  to  be  g^ven  Turner.  Woodward,  being  a 
creditor  it  was  a  fraud  on  him. 

Cfeadenm  contra.— 'There  b  no  proof  of  an  absdute  {pft, 
but  a  bare  presumption  ariang  from  the  possessioo.  There 
was  no  admission  on  the  part  of  John  Bell  Presumptions 
may  be  rebuted  by  other  presumptions.  The  declarations  q£ 
Bell  and  Turner  would  ^ave  been  good  evidence  for  them, 
but' not  for  us,  yet  no  evidence  has  been  ofiisred  to  prove  such* 
/declarations.  Turner's  acquiescence  in  the  deed  is  a  strong: 
circiuastance  to  rebut  the  presumption;  besides  the  acquies^ 
cence  ol  credi(;prs  whose  debts  existed  at  the  tune.  Judgmeati^ 
-  remained  unsatisfied  while  the  property  was  in  {>o$session  of 
Turner.  None  but  creditors  can  take  advantage  of  th» 
statute  of  EHiaabethp  and  they  must  be  creditors  whose  debts 

26 


JIO  COLUMBIA,  l62«, 

existed  at  the  time.  A  person  may  give,  though  iu  debt,  if 
he  leave  enoagh  to  pay  his  debts.  (£t(/  vs.  J^UtcheU^  1  J>n>it 
and  M^Cord  334.)  Woodvrard  is  in  no  danger  of  losing  hi6 
debt.  All  of  it  is  paid  but  $  1 50,  which  M«Crory  offers  to 
pay.  Besides  he  had  notice  of  the  deed.  He  owned  he  had 
beard  of  it  before.  But  Turner  had  other  property  enough 
to  pay  all  his  debts.  This  is  different  from  the  case  of  Bra^ 
shears  and  Bhunngamef  (1  JSToitand  Jil^Card  2i3.) 

W,  F.  DeSaussurCj  said  fraud  was  not  in  question.  Tiie 
only  ground  is,  was  there  any  suffident  evidence  of  an 
absolute  giA.^  Chattels  may  be  given  by  deed  or  words 
sufficiently  proved,  without  delivery.  Possession,  sometimes 
presupposes  delivery,  but  no  case  has  been  decided  that  mere 
possession  proves  delivery.  No  evidence  how  long  Turner 
had  possession  before  the  deed.  No  proof  of  continued  pos- 
session. Turner's  acquiescence  makes  the  deed  as  valid,  asif 
he  had  made  the  title.  In  Kid  vs.  Mitchell^  another  person 
made  the  deed. 

Clarke — There  was  no  evidence  that  Turner  knew  of 
the  deed. 

CoLco4  K,  J. — ^In  this  case  the  motion  must  be  granted. 
On  the  third  ground,  the  verdict  is  directly  contrary  to  the  es- 
tablished doctrine  of  law.  It  has  been  repeatedly  decided  that 
the  delivery  of  property  on  the  marriage  of  a  child,  raises  the 
presumption  of  a  gift,  and  will  be  considered  as  such,  unless 
there  be  something  to  counteract  the  presumption,  and  this 
without  regard  to  time.  (\  Baif  232.  2  Jfott  and  Jd^  Cord 
93.; 

This  is  a  stronger  case  in.  favor  of  the  defendant 
than  the  case  of  Winn  and  Irby,  (a)  decided  on  Monday 
last;  for  here  the  possession  was  at  least  seven  years  antece- 
dent to  the  deed  of  trust  under  which  the  plaintiff  claims^. 
Now  such  a  possession  even  in  a  stranger,  would  have  given 

(•)  Thic  case  I  have  not  thought  worth  publUbiog,  as  the  decuion 
turned  on  circumstances  of  fraud,  ^^  very  contradictory  and  irrelevant 
testimony.   K*  *     . 


APRIL  TERM,  211 

him  title,  if  not  accounted  for.  The  fa(faer«in*Iaw,  John 
Bell,  bad  no  property  in  these  negroes  when  be  made  the 
deed,  consequently  could  convey  none.  But  even  if  the 
period  of  possession  bad  been  shorter,  to  have  suffered  such 
a  deed  to  prevail,  would  be  a  fraud  on  the  community.  The 
defendant  may  have  been,  and  I  have  no  doubt  from  the  facts 
of  the  case,  was,  credited  on  the  faith,  of  the  property;  and  it 
is  no  answer  to  this  to  say  that  the  particular  creditor.  Wood** 
ward,  who  forced  a  sale  of  this  property,  did  not  credit  the 
defendant  on  the  faith  of  it;  for  others  might  have  done  sof 
and  the  debt  to  M'Crory,  and  tiiat  to  M'Cready,  were  con- 
tracted in  1807,  after,  as  we  are  anthoriied  to  suppose  from 
the  testimony,  the  negro  woman,  the  mother,  came  into  the 
possession  of  the  defendants;  and  their  executions  were  actn* 
ally  paid  out  of  the  proceeds  of.  the  sale.  It  was  said  how* 
ever,  that,  as  Turner  was  supposed  to  be  able  in  1813  to  pay 
his  debts,  the  deed  ought  to  be  considered  as  his  deed,  and  if 
it  bad  been  made  by  him  it  would  have  been  effectual.  Now 
there  is  no  evidence  to  shew  that  the  deed  was  made  with  the 
knowledge  or  consent  of  Turner.  But  if  it  had  been  acta* 
ally  made  by  him,  I  cannot  think  that  it  would  have  availed; 
tliough  it  is  not  necessary  to  determine  that  question. 

The  motion  is  granted. 

Clarke  for  the  motion. 

Clendenin  and  DeSaussure  contra. 


Saml.  Mavebick  vs,  Lewis  &c  Gibbs. 

ffetther  the  plea  of  nil  ha^uit  tit  tenemenli»f  nil  demisiif  nor  rien  pasm^  can  be 
pleaded  to  covenant  Cor  rent  on  an  indenturey  for  it  operates  a»  as 
estoppel. 

Bat  the  estoppel  only  eiists  doring  the-  continuance  of  the  occupation  of  the 
tenant;  and  if  he  be  ousted  by  a  paramount  title  he  may  plead  if. 

An  outstanding  title,  alone,  will  not  discharge  a  lessee  by  indentuie*  He 
must  be  evicted,  or  prevented  from  entering  or  from  enjoyini;  the  thing 
demised,  by  virtue  of  such  title;  and  he  must  set  out  the  title  in  bis  plea, 
|uid  shew  particularly  how  it  arisefi 
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Wbere  a  person  was  io  possession  hy  an  outstanding  lease,  and  refused  tt» 
gi?e  possession  to  the  new  lessee,  it  U  tantamount  to  an  eviction 

rVo  particular  words  are  necessary  to  constitute  a  lease,  but  there  must  be  no 
interest  in  the  freehold  conveyed.  And  an  agreement  to  iske  charge  of  a 
farm  aad  to  work  on  shares  Is  not  such  an  outslsrnding  lease,  as  wHI 
amount  to  aa  eviction,  where  tha  person  in  possession  under  such  agree- 
ment refused  to  deliver  possession  to  the  lessee. 


v 


The  plaintiff  by  iodeDtare  dated  15th  February  1823, 
leased  to  the  defendant  hisMontpelier  plantation  is  Pendlccoti 
district,  and  a  mil]  about  a  mile  from  the  farm,  together  with 
the  following  negroes,  to  wit:  Jack,  (the  miller,)  Dave,  Tom^ 
Martin,  Sally,  Clarissa,  Liucy,  Hannah,  Jinny,  Conder,  Ben, 
and  three  small  boys,  likewise  the  stock  and  other  articles  on 
the  farm.  The  lease  was  to  continue  two  years;  but  it  was 
provided,  that  if  the  defendant  should  give  notice  in  writing 
of  his  intention  to  quit  on  or  before  the  15th  July  then 
(osuiog  tbe  lease  should  endi}re  one  year  only.  The 
defendant  on  his  part  covenanted  to  pay  ^700  anodally  by 
way  of  rent. 

This  Was  an  action  of  covenant  brought  ibr  one  year^ 
vent* 

•  

The  defendant  pleaded  that  before  and  at  the  ^me  of 
the  said  demise  tbe  said  tenements,  negroes,  and  certain  other 
personal  property  therein  mentioned,  were  demised  by  the 
said  Samuel  Maverick  to  a  certain  Anderson  Hunter  who 
was  then  and  there  in  possession  of  the  same,  and  refused  ta 
deliver  possession  to  the  said  Lewis  ^  Gibbs. 

The  repIicaUon  traversed  the  demise  to  Anderson 
Hunter,  modo  et  forma,  apd  oil  this  issue  the  case  went  to  the 

jury- 
in  support  of  his  pl^a  the  defendant  produced  an 
Agreement  between  Samuel  Maverick  the  plaintifi^    and» 
Anderson  Hunter  in  the  following  words: 

"  An  agreement  made  between  Sam.  Maverick  and 
Anderson  Hunter,  said  Anderson  Hunter  agreed  to  take 
charge  of  Montpelier  farm;  attend  to  tbe  horses,  cattle,  hogs, 
and  all  tbe  stock  thereon,  and  talie  undei;  charge  negrpes 
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Dave,  Halinab,  Lucy,  Jinny,  Sally,  Clarissa  and  Manin,  to 
work  in  the  fields,  and  Ben  and  the  three  little  boys,  Joe, 
Ben,  and  Cato,  and  Benbow  to  attend  to  the  vineyard  and 
tbe  three  other  gardens,  and  in  hauling  every  day,  manure; 
sand,  bc«  into  tbe  gardens;  and  Cotider  to  cook  for  tlie 
wbole  establisbmem;  to  use  his  best  endeavors  in  making 
crops,  provisions,  and  such  other  articles  as  may  be  agreed 
on,  or  thought  most  advisable.  And  should  apples  and 
fruit  hit,  he  is  to  attend  and  make  cider-royal  as  much  at; 
possible,  to  make  peach  brandy  and  to  keep  Ben  or  some 
one  if  possible  to  supply  tbe  market  at  Pendleton  with  frnit 
of  all  kinds;  to  keep  an  exact  account  of  all  money  received 
for  the  same  of  every  kind,  to  allow  and  pay  Ben  one  dollar 
out  of  every  ^teea  dollars  so  sold,  he  Ben  to  pay  six  and  a 
quarter  cents  out  of  each  dollar  he  receives  to  the  three  little 
boys.  To  keep  the  vinyard  locked  and  not  to  suffer  visitors 
to  pull  the  fruit  or  to  touch  the  vines;  but  to  see  that  Ben 
keeps  the  beds  at  aD  times  made  up  light  and  nice,  and  the 
walks  all  scraped  clean  in  the  spring  and  sanmier.  This 
agreement  shall  coaimence  this  day,  and  last  fiir  two  years 
from  the  same.  The  said  Saml.  Maverick  promises  to  allow 
to  the  said  Anderson  Honter  one  fitli  of  all  the  cr<^  of  corn, 
•wheat,  fiMlder,  hay>  and  the  same  proportion  of  the  money, 
which  he  shall  receive  for  fruits  of  all  kinds,  cider,  cider- 
toyal  and  vegetables  by  lum  sold  from  tbe  said  farm.  But 
should  tbe  said  Samuel  Maverick  return  before  the  summejr 
after  next,  that  it  is  intended  that  he  the  said  Maverick 
shall  ta^e  Ben  and  the  three  little  boys  under  his  own  charge 
and  the  five  gardens  and  vineyard  for  his  own  proper  use  of 
vegetables,  igrapes,  be. 

Witness  onr  hands  this  first  day  of  January  1823.  Said 
agreement  is  to  commence  on  the  lOtfi  December  last,  say 
1822.  R.A.HufU€T, 

•^  Samh  JJufferidt» 

The  jury,  under  the  charge  of  tbe  presiding  Judge, 
found  for  tbe  defendant. 
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A  motion  was  now  made  for  a  new  trial  on  the  tMow* 
ing  grounds. 

1st.  Because  the  agreement  between  Maverick  and 
Hnnter,  was  a  contract  (or  the  performance  of  personal 
services  and  conveyed  ffo  estate  in  the  property  contained  in  it. 

2nd.  If  that  agreement  conveyed  any  interest  it  does 
not  amottttt  to  a  demise. 

3rd.  Anderson  Hunter  if  he  had  any  estate  was  a  ten- 
ant in  common  with  the  plaintiff. 

4th.  The  mil),  Jack  (the  miller)  and  Tom  are  not  em* 
braced  in  the  agreement  with  Anderson  Hunter,  nor  did  he 
exercise  any  control  over  them.  The  plea  therefore  was  not 
supported* 

Harrison  for  the  motion. — ^The  general  rule  that  a 
lessee  cannot  dispute  his  landlord's  title  admits  of  some  quali** 
fications.  A  person  may  shew  that  he  was  never  lessee  by 
indenture;  and  may  plead  paramount  title  and  eviction.  He 
must  set  ont  the  t(tte  that  the  court  may  judge.  Let  us  ex- 
amine  the  truth  of  the  plea.  The  agreement  with  Hunter 
does  not  amount  to  a  demise.  It  is  a  contract  for  personal 
^rvices,  and  conveys  no  interest.  (4  Jmc.  Law  Die.  95.)  De- 
mise and  lease  are  synonymous.  Demise  conveys  an  exclu* 
sive  estate,  right  of  possession  and  profits;  and  if  the  agree* 
ment  did  not  convey  a  right  to  the  possession  and  profits  it  is 
no  demise.  The  terms  were  to-  take  charge  of  the  negroes 
and  to  attend  to  stock,  be.  So  far  from  conveying  property 
it  excludes  the  idea.  It  appoints  an  agent,  servant,  or  bai* 
liff.  He  makes  crops,  not  for  himself,  but  for  Maverick. 
He  is  not  the  owner  but  a  mere  receiver  of  a  portion  as  a 
compensation  for  his  services. 

Only  ground  on  which  it  is  contended.  Hunter  had  an 
interest,  is  that  he  was  to  receive  one  fifth.  He  does  not  pay 
Maverick,  but  Maverick  him.  It  is  truly  an  engagement  on 
Maverick's  part  ta  allow  him  one  fifth.  He  had  not  an  literest 
even  in  the  one  fifth.  He  could  not  have  taken  in  kind.  It 
ttimed  off  be  might  have  sued  for  breach  of  covenant* 
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Soppose  the  agree^nent  was  to  pay  bim  $200.  The 
amount  of  the  crop  only  regulates  the  wages  to  be  received, 
fo  Stewart  vs.  Doughty^  9  Johns.  Rep.  108,  property  was 
leased  and  the  owner  reserved  a  share,  the  question  was  who 
was  the  owner,  and  the  court  said  the  lessee;  because  he  was 
the  paymaster.  The  interest  in  the  soil  passed.  The 
interest  in  the  crop  was  in  the  lessee  till  delivered^  and  that 
the  lessee  could  maintain  an  action  of  trespass.  . 

Another  test  is  { I  Co.  Lit.  B.  1.  C.  l.Sec.  iS.)  that  a 
lease  is  assignable.  •  It  is  a  lease  if  it  conveys  an  interest  in 
the  soil  and  is  assignable.  Here  the  man  was  selected  for 
bis  personal  qualifications.  Could  he  assign?  So  an  exetutor 
of  a  lessee  may  enter.  Could  he  in  this  case  enter  and  carry 
on  the  contract!^ 

Again  who  to  provide  supplies,  tsLC.  for  the  farm? 
Maverick.     Because  he  was  the  owner. 

But  the  clause  <Hake  Ben  and  gardens  and  vineyard^as 
a  resumption  of  a  trust  quoad  hoc.  But  still  it  is  a  personal 
contract.  In  the  agreement  with  Gibbs,  the  contract  with 
Hunter  is  recognised,  and  Gibbs  stipulates  to  allow  the  same* 

No  form  of  words  is  necessary,  if  the  intention  appears 
to  transfer  possession  and  profits. 

If  he  has  any  interest  it  must  be  as  a  joint  tenant 
Maverick  is  in  the  legal  possession.  If  he  be  a  tenant  in 
common  the  plea  is  not  supported.  (Stephens  Civil  Plead-' 
ing  338,j  Title  pleaded  must  be  proved  as  pleaded.  (lb. 
313.  Jirehbold  CivU  Plead.  368-376.  2  Saund.  97.  1  Lord 
Raymond  404.) 

The  defendant  has  pleaded  that  the  whole  property 
had  been  demised  to  Hunter.  The  agreement  shews  that  it 
is  not  so.  The  defendant  mast  prove  the  whole  or  the  pica 
is  not  supported.  (Stephens  on  Plead,  187.  Archbold  368.  1 
Pmip'sEvi.  165.; 

W.  R»  DaviSf  contra. — ^It  is  not  pretended  that  Mr. 
Maverick  has  suffered  damages.  He  claims  the  whole  rent, 
while  Hunter  remained  in  possession.     It  is  insisted  that  the 
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pled  contained  too  much.  The  agreement  was  nctt  in  the 
possession  of  the  defendant.  It  was  formed  on  the  information 
of  Hunter.  The  lease  is  not  set  forth  in  the  declaration.  No 
other  plea  coold  be  used,  than  a  special  one,  negativing  the 
4]ecIaration.  The  whole  house  was  leased.  Would  any  one 
take  one  on  such  teroisf  If  Hunter  could  not  be  removed 
bow  conld  Maverick  put  Gibbs  into  possession?  If  this  plea 
be  not  goody  none  odier  would  have  been  sufficient. 

Halhrison  in  reply.  The  only  question  is  whether  the 
plea  is  supportedf  Meverick  could  haiie  turned  off  Hunter.. 
If  so  Gibbs  had  the  same  right.  The  lessor  is  bound  to  put 
the  lessee  in  possession.  If  he  suffer  himself  to  be  kept  out« 
by  a  wrong  doer,  he  must  take  the  consequences. 

CoLCOCK,  J. — Neither  the  plea  of  nil  habuU  in  tene-^ 
mmtts^-^nU  demuii,  nor  rtenpa$sa  can  be  pleaded' to  covenant ' 
for  rent  on  indenture;  for  it  operates  as  an  estoppel;  but  the 
estoppel  only  exists  during  the  continuance  of  the  occupation 
of  the  tenant;  and  if  he  be  ousted  by  a  paramount  title  he 
may  plead  it.  As  a  lessee  by  indenture  cannot  plead  nU 
JMuit  in  tenementisj  it  follows  that  an  outstanding  title  alone 
will  not  discharge  him.  He  must  be  evicted,  or  prevented 
from  enjoying  the  thing  demised,  by  virtue  of  that  title;  and 
he  must  set  out  the  title  in  his  plea,  and  shew  particularly 
how  it  arises. 

The  defendant  has  pleaded  a  paramount  title,  and  al* 
ledges  that  the  person  having  that  title  was  in  possession  and 
refused  to  deliver  up  the  possession.  If  the  plea  be  true,  it 
affords  a  sufficient  bar;  for  the  possession  of  the  person  having" 
title  and  his  refusal  to  deliver  up  the  possession  is  tantamount 
to  an  eviction.  (Story^s  Pleadings  170— note  and  autkari^ 
ties.)  Is  is  not  necessary  for  the  plaintiff  to  alledge  entry. 
On  an  indenture  the*rent  is  due  on  the  lease  and  not  on  the 
occupation,  (2  Chittxfs  Pleadings  194,  n.  1  Sai^nd,  03,  n. 
I  Com.  Dig.  Tit.  Pleader^  2  u^  14,  Doug.  455,  and  the 
lessee  is  liable  for  rent  without  occupation.  (8  Term  Rep* 
441,  442)  Eviction  suspended  the  rent.  (1  Seluyn^^  A*.  P. 
539.) 
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It  it  not  necessary  in  this  case  to  follow  the  learned 
counsel  through  all  the  arguments  and  authorities  which  he 
has  produced,  to  shew  that  the  contract  of  Maverick  with 
Hunter  was  not  a  lease.  It  is  clear  that  no  particular  word^ 
are  necessary  to  constitute  a  lease,  but  there  must  be  an  in^ 
terest  in  the  freehold  conveyed.  Now  here  was  an  eiprdSs 
contract  for  the  persona]  services  of  Hunter,  giving  him-na 
interest  in  the  soil;  and  had  he  died  his  executor  would  have 
bad  no  power  to  enter.  There  would  have  been  wi  end  to 
the  contract.  He  was  to  take  charge  of  the  farm  and  manage 
it  in  the  best  manner.  There  is  no  stipulation  that  he  shall 
live  on  it,  or  be  found  in  provisions;  much  Icss.that  he  shall 
exclusively  occupy  any  part  of  it.  His  intrusion  was  illegal, 
and  the  lessee,  Gibbs,  had  the  same  right  to  expel  him  from 
the  house,  as  if  he  had  been  a  stranger. 

The  plea  of  the  defendant  can  not  therefore  be  support- 
ed- It  would  be  allowing  the  misconduct  of  Hunter  to  injure 
Alaverick,  which  the  law  will  not  permit.  In  such  a  case  as 
the  present,  nothing  but  an  outstanding  paramount  title 
would  have  availed  the  defendant.  Again,  the  defendant 
took  the  lease  with  a  knowledge  of  Hunter's  situation,  and 
agreed  to  find  him  with  provisions,  so  that  if  his  right  had 
been  such  as  legally  to  conflict  with  the  defendants,  it  might 
have  been  doubted  whether  the  defendant  could  have  taken 
advantage  of  the  circumstance.  It  was  certainly  an  impro- 
vident bargain,  and  attended  with  unpleasant  circumstances, 
bat  that  does  not  warrant  the  interference  of  the  court.  There 
must  be  a  new  trial. 

Ihe  motion  is  granted. 

Harrison  for  the  motion. 
J)avis  and  Earle  contra.. 
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Hale  Assignee  vf.  Scuults  etr  ah 

A  sberiffmay  assign  a  bond  given  to  him  as  sheriflT,  for  properly  bought  ug  j»? 

an  attachment  sate;  and  the  assignee  may  bring  the  action  in  his  owo 

name,  as  assignee. 
Wherever  a  bond  is  drawn  to  one  and  his  assigns,  by  the  law  of  the  contract 

it  is  assienable. 
Though  the  idorsement  was  In  blank  and  filled  up,  after  suit  was  brought,  tY 

ii  good. 

Tried  before  Judge  Richardson. 
•  This  action  was  brouglit  on  a  bond  given  to  the  sheriff 
of  Edgefield  district,  and  assigned  to  plaintiff.  The  bond  was 
given  for  the  price  of  some  negroes  sold  by  the  sheriff  under 
an  attachmeftt.  It  was  proved  that  before  the  commence^- 
ment  of  the  action,  JBeicher  endorsed  the  bond  in  blank,  and 
that  the  words  assigning  the  bond  to  plaintiff  were  written 
long  after. 

His  honor  overruled  a  motion  for  a  nonsuit  which  was 
now  renewed. 

1st.  Because  a  blank  endorsement  by  the  sheriff  is 
insufficient  to  transfer  tlie  interest  in  a  bond. 

2nd.  Because  the  bond  being  given  to  the  sheriff  as  a 
public  officer,  he  had  no  power  to  assign  it. 

CoLCocK,  J. — ^The  first  ground  in  this  case  being 
abandoned,  having  been  settled  by  the  case  of  Stanly  and 
McNeil,  it  is  only  necessary  to  notice  the  second.  It  is  said 
the  bond  was  given  to  Belcher  as  sheriff,  in  some  official 
transaction  and  that  be  ought  not  to  be  permitted  to  assigo 
it;  lor  if  he  be  permitted,  frauds  may  be  practised  on  the 
community. 

In  the  first  place,  it  does  not  appear  on  the  face  of  the 
bond,  that  it  was  given  in  any  official  transaction.  The 
words  sheriff.  Sec.  may  be  a  mere  discription  of  the  person. 
But  if  it  were  so  given,  there  is  nothing  in  the  law,  nor  can  I 
perceive  any  thing  in  the  reason,  which  has  been  assigned  to 
prevent  the  assignment  of  such  a  bond,  as  well  as  any  other. 
The  ground  taken  is,  that  be  has  no  power  to  assigo.    Now 
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4here  a  bond  is  drawn  payable  to  one  and  his  assigns,  as  is 
the  case  here,  by  the  law  of  the  contract  it  is  assignable. 

If  the  objection  was  intended  to  go  to  the  form  of  the 
action,  and  the  counsel  mean  that  the  suit  conld  not  be  main- 
tained by  the  assignee,  the  answer  is,  that  the  act  of  1798 
expressly  authorizes  him  to  bring  an  action  in  his  oiT^n  name 
styling  himself  assignee,  which  was  done. 

The  motion  is  dismissed. 

Butler  and  TTumpson  for  the  motion. 

F,  fVardlaiVf  contra. 


TOWNSEND  VS,  CoVINGTOSi. 

the  subscribing  witness  to  a  contract,  wlietlier  under  seal  or  noty  must  in  all 
eases  at  common  law,  be  produced  if  alive,  aod  vifhin  the  juriidieiion  of 
the  court, 

Tba  act  of  1802,  is  confined  to  bonds  and  notes,  and,  as  to  them,  dispenses  with 
the  attendance  of  ibe  stihicribing  witness,  unless  the  defendant  swear  the 
bond  or  note  was  not  signed  by  him,  or,  in  the  case  of  an  eiecutor  or 
administrator,  that  he  believes  it  is  not  the  signature  of  their  testator  or 
intestate. 

Tried  at  Marlborough  t)efore  Judge  James. 

This  was  an  action  of  assumpsit  to  recover  the  con- 
sidcration  money  agreed  to  be  paid  for  a  tract  of  land. 
The  plaintiff's  counsel  offered  to  prove  the  hand  writing  of 
defendant  to  a  written  agreement  for  the  sale  of  land  not  un-* 
der  seal,  by  other  testimony  than  the  subscribing  witnesses. 
Evans,  for  the  defendant,  moved  for  a  nonsuit,  on  the  ground 
that  the  act  of  1802  dispensed  with  the  attendance  of  sub- 
scribing witness  only  in  the  case  of  bonds  and  notes,  express* 
ly  mentioned,  and  that  as  to  other  contracts  the  common  law 
remained  of  force;  and  the  court  being  of  that  opinion  or- 
dered a  nonsuit. 

From  this  opinion  the  plaintiff's  counsel  appealed,  on 
the  ground  that  his  honor  was  wrong  in  refusing  to  admit 
evidence  to  prove  the  handwriting  of  the  parties  to  a  written 
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agreement  not  under  seal^  for  the  sale  of  laod  and  puyment  of 
money  by  other  than  the  subscribing  witnesses. 

CoLcocK,  J.-— ^Fbe  point  now  submitted  to  tlie  con- 
iSderation  of  the  court  has  been  determined  within  the  last 
four  years,  but  as  the  case  is  not  pubKshed  and  can  not  be  re- 
ferred to,  the  court  again  express  an  opinion.  The  commoo 
law  rule  which  requires  the  attendance  of  the  subscribiDg 
witness,  if  to  be  had,  is  imperative,  and  the  witness  must  be 
pnxluced  if  alive  and  within  the  jurisdiction  of  the  court* 
The  act  of  1802  is  confined  to  bonds  and  notes,  and  as  to 
them,  dispenses  with  the  attendance  of  subscribing  witnesses, 
unless  the  defendant  will  swear  the  note  or  bond  was  not  sign* 
cd  by  him.  (2  Fautt,  454.)  This  act  is  in  derogation  of  the 
common  law  rule,  and  t)ierefore  must  be  confined  to  the  par* 
Iknlar  cases  therein  enumerated.  The  case  before  us  ts  not 
embraced  in  the  act,  and  Uicrefore  the  testimony  was  inad* 
missible.  '^*<'. 

The  motion  .is  dismissed,     (a) 
Ervin  forAhe  motion. 

'Evdnsy  Solicitor,  contra. 

■»     i^       '  ■'  ■  ■        ■  ■  ■ .  .  ■  I  ■     » 

,»  ^•)  Se^  thef  asM  coHected  in  Mtlcalf^tEd.  of  Starkit  on  Evidencty  1 
vol.  330  to  942.  The  cases  from  Ihe  different  states  are  collected  in  ther 
notes.  Ffi^^he  Em;Hsh  cases  it  appears,  if  the  witnesses  are  absent  from 
the  state  or  beyond  the  jarisdiction,  it  is  onljf  nteeuary  to  prove  the  hand 
writing  of  one  attesting  witness.  (Mamt  vs.  JTer,  1  Bo*,  and  Put  360. 
Fnnu  vs.  Btackbum,  2  East.  250.)  Bat  there  is  said  to  be  a  dislinctioQ 
between  the  case  where  a  witness  is  dead,  and  where  he  is  living,  but 
beyond  the  jarisdiction.  In  the  latter  case  it  was  held  that  the  proof  of  the 
hand  writing  of  the  obligor  was  necessary.  (Hill  vs.  Uhelt^  3  JUaddock'g 
JUp.  370.)  But  Slarkie  says,  page  340,  that  it  is  usual  to  prove  tkc  hand 
writing  of  the  attesting  witnesses,  as  well  as  that  of  the  obligor,  where  the- 
absence  of  the  witnesses  is  sufficiently  accounted  for. 

tn  Coghland  vs.  JfiUtamiOfif  Doug.  93,  it  was  held,  in  tho  case  of  a 
frond,  where  a  witness  had  gone  to  the  East  Indies,  sufficient  to  prove  the 
signatore  ef  the  obligor.  The  case  of  Adams  vs.  JTer,  above  cited  was  the 
case  of  a  bond.  In  Barnes  vs.  Trompowskyf  7  D.  and  E.  261,  in  the  case  of  a 
charter  party  under  seal,  the  court  required  pioof  of  the  hand  writin;.  of  the 
witness,  who  was  in  Russia,  as  well  as  the  signature  of  the  #  ontracting  party 
(^efc  also  Wallis  vs.  Dtldtvcetfi  Jb.  262,  noU  (e.)  where  Lord  iifen^on  i*- 
quired  proof  of  the  signature  of  the  Qbligor.  as  well  as  tbatof  the  witntss.  But 
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«poD  reference  to  (he  cues  the  reader  ir ill  End  tbat  tbe  eoilTta hove  oflen 
varied  Ibe  gsnersl  rule,  to  meet  Ibe  (.ircumiluicu  of  atii,  aatti  mnolhw 
geDenlnile.that  Ihe  liw  ein  only  require  tbe  beat  evidence  tvblcblbe  naiDre 
of  Ibe  cue  idmils  of. 

See  what  Enquiry  ii  suScicnt  to  be  Diade  for  the  alxent  trilnestto 
admil  proof  of  hand  KrilinS'  (l^da-Ke  on  Eri.  338-340,  anrfiiole  (I.) 

So,  wbere  ■  wilnen  bas  lubicquenily  bccDine  inlereited,  proof  of  hit 
bandnriliogiiiufflcieQi.  (Cunlifft, it.  StfUn,  2  Eatt.  \«i.l  Str.lH-  IP.W. 
289.  Smrt  vr.  Bttl,  &   7.  R.  373.  WhUttmaTt  -n.  Brcoki,  I  GntnUif* 

So  where  b  witoeu  hag  g'mce  been  eonviiled  of  forgerj.  (Jonci  vs. 
JHiiywn,  StT.  S3a> 

In  Sontb  Carolina,  by  act  of  I80a.  (3  Fa»tt  453.  1  Brec.  Dig.  3I>,) 
where  lbs  witneH  lo  aboad  or  nolt,  sball  be  abaertl,  the  lignilure  of  Ihe  boiul 
dr  note  mar  be  proved  faj  other  teslimonr,  uoleu  tbe  derandant  od  fiUng 
his  plea  iwear  that  the  signature  is  not  hla,  Aad  !n  case  of  an  executor,  - 
or  adminiiiruor  detendant,  be  mual  swear  thai  be  has  cauM  to  believe  the 
sigoatare  lol  to  be  that  of  his  testate 

In  071(1111  vs.  ^IhtTtim,  a  Bo) 
vf  lands  it  was  necessary  lo  prove  tl 
ing  nitnesses,  who  were  dead,  lo  m 
cats  the  hand  writing  of  two  wi 
iignature  of  one  of  tbe  grenton  bei 
to  go  to  Ibe  jury  under  the  cirei 
granlor,  not  being  proved, she  being 
But  in  DanktM  vs.  Btari,  2  Jfvtt  end 
subseribtag  wiloesiCi  to  ao  old  will, 
of  their  liand  writing  caa  be  oblaine 
tnre  of  the  testator. 

la  ComnitU  vs.  Biddij),  1  M'Ct 
prove  tbe  slgnalures  of  both  ivilnesses  and  Ibe  granler,  where  Uiey  are  oat 
of  the  stale  or  dead. 

In  PtttjiJttll  vs.  Bowtnan,  2  JVCord  136,  tbt.  cnurt  held,  (bat  where  iLe 
subscribing  iriln ess  (oatomf  ii  dead  ciroal  irflheslale,  (ha  proof  of  Ibe  sig- 
jialure  of  Ihe  obligor,  u  we!!  as  of  tlie  signslure  of  the  wlLQeis  was  neces- 
sary. I(  is  somewbal  surpiizing  Ihal  this  decision  sbould  have  been 
made  without  any  reference  (0  the  act  of  1802.  tl  was  Dot  meant  as  a  cod- 
■troction  of  Ibal  alalulei  and  must  Ibeicfora  ba  considered  as  having  been 
made  upon  Ibe  principle*  o'lhe  commoD  law,  by  some  mistake,  overtookii^ 
Ihe  acl  of  1802.  (S  Famt  463.) 

Where  tbe  maker  of  a  promliory  note  only  make*  /lii  mart,  proof  af  (b^ 
band  writing  of  Ibe  atnenl  tabaciibing  witness  Is  stiRicient.  (Baiiy  vs. 
WWfoter,  a  ^-oH  and  Ji'Card  374. 

What  is  a  sufficient  absence,  see  (1  SI»Tidt  on  EH.  333,  ani  naU  (I) 
sua,  and  mtt  (I.) 

Acknotvledgements,  of  tbe  grantor  or  obligor  are  inadiDiMible.  (I 
SlartM  ysa-SH)  MK  (b.)  lea  Cwd^e  h.  S^M,  8  Cm!  I6>-  K 
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WiLLXAJi  Hall  et  all,  vs.  George  Jaices. 

The  deekurations  of  a  person  who  has  taken  possession  of  land  and  held  if 

for  five  yeait,  may  be  ^ven  in  evidence  to  shew  in  what  right  he  held> 

whether  in  his  own  right  or  as  tenant  (a) 
But  a  man's  loose  declarations  will  not  be  saffered  to  prevail  against  the 

troth  of  the  case  as  ascertained  on  the  frial. 
Where  a  man's  rights  depend  on  his  acts,  kU  declarations  may  be  given  in 

evidence  to  shew  the  nature  of  those  acts. 

Trespass  to  try  title,  tried  before  Judge  Gantt. 
CoLCOCK  J — It  appeared  that  the  defendant  went  into  pos* 
session  of  a  portion  of  the  land,  within  the  l.ehre  grant,  in  }813; 
that  in  1817  Alston,  the  surveyor,  went  on  the  land  to  survey 
it  for  Lehre,  et  which  time  one  Gandy  was  in  possession,  also, 
within  the  Lehre  lines,  and  tliat  he  had  taken  possession  with 
an  intention  to  purchase  from  one  Pool.  But  when  heascer* 
tained  from  Alston's  survey,  that  the  land  was  Lehre's,  he 
agreed  to  become  the  tenant  of  Lehre,  and  he  remained  ou 
the  land  with  that  intention  until  1830,  when  he  obtained  a 
written  lease.  James,  the  defendant,  often  told  him  he  did 
not  mean  to  claim  the  part  which  he  had  cleared  within 
Lehre's  lines,  that  it  was  not  worth  a  suit.  Under  these  cir- 
cumstances it  was  contended  that  the  defendant  had  establish* 
ed  a  title  by  possession.  His  grant  being  junior  to  the  plain- 
tiff's, it  was  not  pretended  that  he  could  hold,  except  by 
possession.  It  was  said,  he  was  iD,from  1813  to  1820,  which 
being  more  than  five  years,  gave  him  a  title.  But  to  this  there 
were  two  objections: 

1st.  (Omitted — merely  depending  on  fact.) 

2nd.  The  admissions  by  the  defendant  that  he  did  not 
claim  the  land. 

To  this  objection  it  was  said  that  a  man's  loose  de» 
clarations  will  not  be  permitted  to  affect  his  rights.  Which 
is  true  to  a  certain  extent.  What  a  man  would  say 
in  relation  to  his  title  or  legal  right  to  an  estate,  would 
not  be  suffered  to  prevail  against  the  truth  of  the  case,  as 

(a)  See  Harrington  vs,  Wilkin^,  2  M'Cord,  289,  and  poatf  note  to  Coate 
vs.  spear,  No.  26. 26. 
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ascertaiDcd  on  a  trial;  but  when  a  man's  title  ^  to  de^ 
pead  on  his  acts,  his  declarations  will  be  permitted  to  shew 
the  nature  of  those  acts  to  give  character  to  them  Now  a 
possession  to  give  title,  must  be  an  adverse  possession,  and  if 
one  should  be  permitted  to  give  in  evidence  a  possession  of 
five  years,  while  he  had  been  constantly  declaring  that  sucb 
possession  was  not  intended  as  an  adverse  title,  it  is  obvi- 
ous that  he  would  be  permitted  to  deprive  another  of  his  pro- 
perty by  a  deception.  No  one  is  disposed  to  go  to  law  with- 
out some  absolute  necessity*  A  man  then  might  be  disposed 
|o  suffer  another  to  remain  on  his  land  as  long  as  he  declares 
he  does  not  intend  to  hold  adversely.  He  is  to  be  considered 
as  a  mere  tenant  at  will. 
Alotion  dismissed. 

JPeareiim  and  J^Toit  for  the  motion. 
Gregg  and  Hunter  contra. 


=-«:: 


^->       Henkt  D.  Atkinson  vs.  William  Akdejlson. 

tVhere  i  grant  calls  tor  another  tract  of  land  as  a  boundary,  it  most  follow 
the  lines  of  the  tract  so  called  for,  no  matter  how  lig^ag;  and  the  fact  of 
the  plat  representing  such  line  as  a  straight  line,  the  same  not  having  been 
closed,  can  make  no  difference.  The  same  rule  applies  to  natorml  boon- 
daries. 

It  is  the  actual  boundary  and  not  the  false  representation  of  it  on  the  plot 
which  most  govern. 

There  is  no  more  propriety  in  stopping  at  the  first  point  which  is  presented^ 
and  from  thence  running  a  straight  line,  than  there  would  be  in  going  to 
the  most  distant  one,  which  is  to  be  found  in  any  of  the  angles  of  the 
boundary,  and  running  a  straight  line  from  that.       i 

This  was  an  action  of  trespass  to  try  title. 

The  Reporter  deems  it  unnecessary  to  publish  any  thing 
more  than  the  opinion  of  the  Appeal  Court. 

CoLCocK,  J. — ^In  this  case  the  only  and  the  simple 
question  submitted  to  the  consideration  .  of  the  court  is^ 
whether  the  actual  boundary  line  called  for  by  the  plaintiff'f 
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grant  sl^l  control  the  location  or  a  representation  of  that 
boundary  line  made  by  the  surveyor  in  his  original  plat  with* 
out  having  made  any  actual  survey  of  such  boundary.? 

In  locating  tiie  land  the  surveyor  ran  three  of  the  lines^ 
and  then  called  for  the  plantations  of  George  Cooper,  John 
Gamble,  I.  E.  James,  Tombleson  and  William  Anderson,  as 
his  north  western  boundary;  and  presuming  that  these  plan- 
tations would  present  a  straight  line  as  a  boundary,  he  so  re* 
presented  it  on  his  plat;  but  so  far  as  regards  the  plat  it  was 
a  mere  imaginary  line.  The  boundary  as  it  really  exists 
must  of  course  govern,  and  all  the  land  within  it  however 
much  it  may  meander,  belongs  to  the  grantee.  There  is  no 
mdre  propriety  in  stopping  at  the  first  point  which  is  present* 
and  from  thence  running  a  straight  line,  than  there  would  be 
in  going  to  the  most  distant  one  which  is  to  be  fouttd  in  any  oi 
the  angles  of  the  boundary,  and  running  a  straight  line  from 
that.  There  is  no  principle  that  will  apply  to  the  one  which 
will  not  support  the  other.  The  consequences  in  either  mode 
of  location  would  involve  difficulties  which  at  once  shew 
their  incorrectness.  The  former  mode,  which  has  been  pur* 
sued  by  the  jury,  contradicts  the  grant  and  greatly  impairs 
the  value  of  the  grantees  land,  by  leaving  all  the  little  angles 
made  by  the  hideuted  course  of  the  boundary,  on  his  side,  va« 
pant,  and  the  latter  would  invade  the  rights  of  others.  Sup- 
pose this  had  been  a  natural,  instead  of  an  artificial  line,  a 
river  for  instance,  would  it  have  been  thought  of,  that  any 
one  point  or  projection  of  its  bank  should  have  been  supposed 
to  bound  the  grantees  right  more  than  another  and  more  dis- 
tant one.^  I  presume  not.  The  boundary  called  for  must  be  pur- 
sued, as  it  is  found,  regardless  of  any  misrepresentation  which 
may  have  been  made  of  it.  It  is  the  boundary  and  ool  the 
ffepresentation  which  is  to  govern. 

The  motion  is  granted* 

Stephen  D.  .^filler  for  the  motion. 

fV.  F.  DeSanssurCf  contra.  ^     * 
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\i.  Ltlcs,  Ordinajy,  ts,  Jauiss  Caldwell,  Moses  Cowlt, 

and  Robert  Cowlt. 

lb  debt  on  an  administration  bond,  a«:ainst  the  administrator  and  teeuritpt  a 
decree  obtained  before  tlio  ordlmiry  against  the  administratori  may  bo 
given  in  evidence  to  shew  the  amount  of  damages.  The  security  was  not 
sammonod  when  the  adminiitrator  was  called  to  account. 

It  is  not  necessary  to  summon  the  securify  to  an  anministrator^  bond  befoTO 
the  ordinaiy,  where  the  administrator  is  called  to  account. 

Tried  before  his  Honor  Judge  Gantt. 

This  was  an  action  of  debt  in  the  name  of  the  ordinary 
of  Chester  district,  on  an  administration  bond.  James  Cald- 
well and  Moses  Cowly  were  the  administrators,  and  Robert 
Cowly  the  security* 

The  defendants  pleaded  the  general  issue  and  perform- 
ance.  Replication,  to  the  second  plea,  that  J.  Caldwell  and 
Closes  Cowly,  administrators,  had  been  cited  before  the  or* 
dinary  to  account,  and  set  out  a  decree  against  them. 

The  defendants  demurred  specially  to  the  replication, 
because  Robert  Cowly,  who  had  been  sued  jointly  with  the  ad- 
ministrators, had  not  been  made  a  party  before  the  ordinary, 
neither  was  there  any  decree  against  him  &c. 

The  court  overruled  the  demurrer. 

Defendants  then  moved  for  a  nonsuit,  because  the  de* 
cree  against  the  two  defendants  could  not  be  given  in  evi« 
dence  to  charge  Robert  CoWly,  who  was  not  a  party. 

The  motion  was  overruled. 

Defendants  now  moved  the  court  of  appeals  for  a  non- 

suit: 

Because  the  decree  offered  was  not  sufficient  to  sup* 

port  the  action. 

CoLCocKi  J. — The  counsel,  for  the  appellant  Robert, . 
contends  that  he  ought  not  to  be  made  liable,  because  he  was 
not  summoned  before  the  ordinary.   That  this  was  not  a  soffi* 
cient  ground  of  demurrer,  it  is  only  necessary  te  refer  to  the  ^ 
contract,  and  to  shew  the  nature  and  extent  of  the  undertak- 
ing of  the  parties  to  determine  it:    The  ordinary  agrees  to 
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place  ia  the  lands  of  the  administrator,  the  goods  chattels  tx, 
of  the  deceased  person  to  be  by  him  well  and  faithfully  ad- 
ministered, and  the  administrator  and  his  security  undertake^ 
that  he  the  administrator  shall  make  a  just  and  true  account 
&c.  whenever  required  by  the  ordinary,  and  pay  over  be* 
Now  the  administrator  is  the  person  who  is  cognizant  of  all 
the  afiairs  of  the  estate.  The  security  is  not  supposed  to 
know  any  thing  about  the  accounts.  The  security  is  not  re- 
quired to  go  before  the  ordinary.  He  knows  that  he  caa 
not  be  made  liable,  until  his  principal  has  been  called  to  ac- 
count to  pay  over  and  a  decree  to  that  effect  is  made  by  the 
ordinary.  His  contract  then  is^  made  with  reference  to  all 
this.  Why  then  shouldiiebe  called  before  the  ordinary  when 
Iris  principal  is?  There  is  nothing  in  the  letter  or  spirit  of 
the  contract  which  seems  to  require  it. 

The  ground  of  demurrer  was  insufficient  and  the  de^ 
murredwas  properly  overruled. 

But  the  counsel  for  the  defendant  contends  Ibat  the  de« 
cree  offered  was  not  sufficient  to  support  the  action. 

The  counsel  have  certainly  misconceived  the  purpose 
lor  which  the  decree  was  introduced.  It  is  not  made  the  ba« 
sis  of  the  action.  The  action  is  founded  on  the  bond;  the 
breach  of  which  is  assigned,  and  the  decree  introduced  to 
establish  the  amount  of  damages.  The  condition  of  the 
bond  is,  that  the  administrator  should  account  he.  whenever 
called  upon,  and  to  pay  he.  when  a  decree  should  be  made. 
The  decree  proves  that  he  was  called  on  and  has  not  perform- 
ed, and,  thus,  proves  the  breach  assigned.  He  did  not  con- 
test the  legallity  of  the  decree,  nor  allege  that  it  wasob* 
tained  by  fraud;  nor  did  he  contend  that  he  could  in  any 
manner  shew  the  amount  decreed  was  not  due,  or  that  he 
bad  a  right  to  do  so.  Such  a  decree  certainly  is  at  least 
mima  facie  evidence  of  the  sum  due,  and  not  being  in  any 
manner  controverted,  was  properly  considered  in  this  case  as 
conclusive.    The  motion  is  dismissed. 

Clendincn  for  the  motion.     Wood  contra. 
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Samuel  Speer,  dds^  Mart  Coate. 

The  declarations  of  deceased  pcfrsons,  who  shall  appear  to  have  been  in  a 
sittiation  to  posses  tli^  information,  and  not  interested,  are  admissible,  on 
questions  of  lioundatfes;  astlie  deolarationft  of  surveyors,  chain  carriers  he. 

Sut  if  the  decloratiDns  ate  made  post  liUm  moiam  they  are  inadnaissiblei 
unless  they  are  the  repetiiioQ  of  the  same  declarations  made  before  suit. 

Yhis  was  an  action  of  trespass  to  try  titles.     Tried  before  hid 

Honor  Jndge  Colcock. 
^he  plaintiff's  grant  was  the  elder  one^  and  if  it  cover^ 
ed  the  land  in  dispute  the  plaintiff  was  entitled  to  a  verdict. 
To  close  the  plaintiff's  grant  by  course  and  distance  it  would 
not  cover  the  land  in  dispute.  Two  corners  of  the  plaintiff'^ 
land  were  established,  and  to  close  from  these  the  land  wa^ 
the  defendant's.  But  the  plaintiff  contended,  that  a  gum-tree 
corner  on  the  bank  of  Bush  river  was  the  corner  of  her  grant; 
and  if  that  was  established,  then,  that  her  grant  would  cover 
a  part,  if  not  the  whole,  of  the  land  in  dispute.  But  to  set  out 
aC  the  pine  corner  and  run  out  the  land  as  far  as  marked,  and 
pursue  the  course,  it  would  never  arrive  at  the  gum,  it  being 
a  considerable  distance  out  of  the  course;  besides  the  distance 
of  the  line  would  not  reach  the  gum  comer  by  at  least  one 
half  of  the  land  in  dispute.  The  gum  corner  was  cut  out 
by  the  surveyors,  and  by  the  growth  of  the  tree  counted 
twenty  years  younger  than  the  plaintiff's  grant.  To  close 
from  the  gum  corner  according  to  the  course  would  cross 
Bush  river  and  make  the  closing  line  nearly  half  a  mile  too 
long.  Bush  river  was  not  noticed  in  the  original  survey. 
To  close  agreeably  to  the  lines  contended  for  by  the  plain* 
tifi^  from  the  gum^  not  only  was  contrary  to  the  course  and 
distance  and  figure  of  plaintiff's  plat,  but  was  unsuported  fcy  a 
single  marked  tree,  although  two  comers  intervened,  accord- 
ing to  the  plaintifl^s  plat.  1  he  plaintiff  offered  to  prove,  tiid t 
A  certain  William  Golding  (deceased)  bad  said  he  was  a  chain 
carrier  at  the  tune  of  the  original  survey  and  that  the  gum 
was  the  comer  then  made.  This  testimony  was  objected  tr) 
as  ioadmissible  upDO  general  principles,  besides  being  made 
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after  the  commencement  of  a  sait  between  tlie  present  defend' 
ant  and  the  plaintiff's  devisor.  His  honor  permitted  this  tes* 
timony  to  be  given.  A  witness,  Marmaduke  Coate,  said» 
while  a  former  suit  was  pending  for  the  land  in  dispute,  the 
deceased,  Golding,  came  to  the  house  of  the  plaintifl's  devisor 
and  he  was  sent  for  to  see  him  point  out  the  gum  comer.  Whea 
he  went  he  found  the  plaintiff's  devisor  and  William  Gold* 
ing  at  the  gum  corner.  Golding  then  said,  that  was  the  cor* 
ner  of  the  original  survey,  and  that  they  run  a  straight  line 
from  that  corner  to  the  pine  comer  on  the  defendants  land. 
This  line  would  leave  out  about  halfof  the  land  in  dispute, 
and  the  defendant's  trespass  would  be  on  bis  own  land. 
Other  witnesses  said  they  had  heard  Golding  say  that  the 
^m  was  the  comer.  Mr.  Neil,  said  that  for  about  twenty 
years  the  plsdntiff's  devisor,  William  Coate  had,  claimed  the 
gum  as  his  <:orner.  Mr.  Chandler  said  his  father,  forty  years 
ago,  had  said  the  gum  was  Coate's  comer. 

On  the  part  of  the  defendant  it  was  proved  that  Gold* 
ing  was  a  man  of  light  and  suspicious  character,  that  the 
plaintiff 's  devisor  was  his  brother  in  la  w,  and  that  thirty  or  forty 
^ears  ago  the  land  was  regarded  as  vacant.  By  Bowell,  the 
defendants  grantee,  it  was  proved  that  Coate  knew  of  the 
survey,  and  at  first  he  set  up  a  claim  and  afterwards  aban- 
doned it.  The  land  had  passed  through  several  hands  and  had 
been  once  sold  at  sheriff's  sale,  and  Coate  had  never  made 
known  any  claim,  until  about  three  or  four  years  ago.  His 
Honor  charged  the  jury  that  if  they  believed  the  gum  cor« 
ner  to  be  the  plaintiff's  comer  they  might  find  the  whole  of  the 
land  for  the  plaintiff,  and  he  expressed  a  strong  opinion  to 
then  that  that  should  be  their  verdict 

The  jury  found  for  the  plaintiff,  the  land  in  dispute 
and  four  dollars  damages. 

The  defendant  appealed  and  moved  the  constitutional 
Court  for  a  new  trial. 

1st.  Because  His  honor  erred  in  admitting  the  state^ 
ments  ot  William  Golding  to  be  given  in  evidence. 
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Samket  and  Lhnlap^  against  the  motion,  cited  PltiU 
iip^s  Ev.  1 84.  The  declarations  of  a  dead  person,  who  sur- 
veyed the  land  are  always  admissible.  (6  Binney  Rep*  59.J 
Hearsay  admissible  to  prove  boundary.(2  HaytooocPg  Rep. 
349.) 

0*JVeal  and  Johnson^  contra.  Declarations  have  never 
bem  admitted  to  affect  private  rights.  {PhUlips  Ev.  184.) 

CoLcocK,  J.-^This  case  is  put  entirely  on  the  ground 
that  the  declarations  of  Golding  were  inadmissible,  and  con- 
isequently  that  a  new  trial  must  be  granted. 

h  cannot  be  doubted  at  this  day  that  the  declarations 
of  deceased  persons  who  shall  appear  to  have  been  in  a  sit- 
uation to  possefis  the  information,  and  are  not  interested,  shall, 
on  a  question  of  boundary,  be  received  in  evidence.  The  em^ 
ception,  if  made  post  litem  motanij  seems  to  have  been 
also  generally  adopted,  but  could  only  have  ori^ated  in  that 
extreme  caution  which  it  was  deemed  necessary  to  observe  in 
the  application  of  a  rule  which  is  opposed  to  the  general  prin- 
ciples laid  down  on  the  subject  of  evidence.  For  if  a  man 
made  false  declarations  with  a  view  to  affect  a  suit  then  pend- 
ing, he  must  have  also  resolved  on  one  of  two  things,  either 
to  die  before  the  cause  should  be  tried,  so  that  his  declara* 
tions  might  be  given  in  e\ddence,  or  he  must  have  determin- 
ed to  attend  and  perjure  himself.  Both  are  rather  inconsistent 
with  the  nature  of  man.  But  when  declarations  made  after 
suit  brovght  are  only  a  repetition  of  the  same  declarations 
made  years  before,  the  reason  of  the  rule  not  applying, 
the  rule  itself  cannot  apply.  Golding's  declarations  to  some 
of  the  witnesses  were  made  after  this  suit  was  brought.  But 
Chandler  says  be  made  the  same  declarations  forty  years  ago, 
even  before  the  defendant  had  obtained  the  grant  under  which 
he  claims.  They  could  not  of  course  have  been  intended  to  pro- 
dace  any  e&ct  in  this  case* 

The  difficulty  as  to  closing  the  lines  was  for  the  de- 
tennination  of  the  jury  and  was  left  to  them.   No  rule  on  the 
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subject  has  been  violated,  that  we  are  aware  of,  and  therefore 
the  verdict  must  stand. 

The  motion  is  dismissed,  ("a) 

ChNeal  and  Johnson  for  the  motion, 
Bausket  and  Dunlap  contra. 


(a)  The  following  heads  may  be  raade,i0Aen  DeclaratUnu  (or  UtarmsH 
may  be  given  in  evidenee,  viz: 

1st.  In  all  cases  against  a  party  making  them  or  his  privies.  Even  90 
of  a  plfliotiff  on  record,  though  he  be  only  a  trustee.  (Bauarman  vs  Rodemus 
7  7.  R.  663. 1  Starkie  Evi.  29. 

2nd.  In  cases  of  Boundary  .—See  Jaekton  vs.  Vedder,  9  Cotnex  Rep.  210. 
ffowell  vs.  FUdeTi^  1  Bar.  and  M'Hen.  84.  Bladen  vs.  C^ckey,  10.230.  Red- 
diffg  vs.  Maeeubbin,  lb.  368.  Lonf^  vs.  PeHett,  lb.  631.  Gervtn  vs.  Meridilht  3 
Jf.  Car.  Law  Rep.  686.  Rivet  vs.  Middleton,  2  Har.  and  M^Hen.  4t4  Weemt 
vs.  Dinuy,4  Har.  and  M^Hen.  166.  5mt/^  vs.  Walker^  1  JV.  Car.  Low  Alps 
514.  J^xekuli  vs.  Parker^  14  £<»r  331.  Goodright  vs.  Jtfosf,  Courp.  594. 
Berkeley  Peerage^  4  Camp.  401.  Banftury  Peerage,  2  Sel.  JV*.  P.  684.  1 
Siarkie  on  Evid.  60.  /^avis  vs.  Pearce^  2  Term.  i?ep.  63.  CaufmanB  cate,  S 
Binney  69.  But  see  1  Jtf.  and  5.688-689.  and  Reed  vs.  Jaekton,  1  East  357. 
These  two  latter  cases,  say  that  reputation  is  evidence  with  respect  t» 
public  rights  clainjed,  but  not  with  respect  to  private  rights.     See  note  (^) 
to  S  Starkte  on  Cvicf^  1207.    The  distinction  is,  where  the  claim  is  a  public 
one,  as  a  boundary  betweea  parishes,  or  manors,  or  customary  rights,  ke, 
declarations  as  to  the  common  opinion  of  the  place,  or  general  evidence  o£ 
deputation,  may  be  given  in  evidence;  but  not  so  where  the  claim  isprivate. 
In  the  latter  ease  the  declarations  must  be  made  by  one  in  a  situation  to- 
know.  (I  Starku  69-60.  PhilUpt  184.) 

3d.  In  cases  of  Prescription  and  customary  rights  and  matters  of  a  public 
nature.— 2  S<ar^  on  Evid.fiQ,  60.  King  vs.  Jnhab.  of  Eritvoeil^  3  T.  R.  708. 
3  Starkie  1207.  BuIlerJ^.  P.29&.  1  East  Rep.  345.  Peake  Evid.  11. 

4th.  Pedigree^-— Includingbirths,  marriages,  deaths,  heirship  and  bastardy. 
See  Ross  vs.  C^oleyf  9  John.  Rep.  128.  Paueoast  vs.  Addison,  1  Har.  and  J. 
356.  Briney  vs.  Hann,^  Marsh.  326.  Jb.  550.  Chipman  vs.  CAdgraum,  2  Conn. 
Rep.  347.  Jackson  vs.  Browner,  18  John.  Rep-  37.  Ooodrigkt  vs.  Jtfoir,  1 
Cotop.  591. 1  Do//.  14.3  DaU.  116-7-8.  3  Starkie  on  Evid.  1099. 

6th.  As  to  Character;  to  shew  the  moral  character  and  conduct  of  s 
person,  or  that  he  holds  an  office  or  fills  a  particular  situation. — let.  Ta 
afford  presumption  of  guHt.  2nd.  To  affect  the  damages  in  a  particular 
case.  And  3id.  To  impeach  or  confirm  veracity.  (1  Siarkie  on  Evid.  69. 
a5/ar&ie364. 

As  to  a  6th.  Pauper's  Settlement. — This  head  is  rendered  doubtful  by 
the  cases.  See  King  vs.  EnswtU  (Inhab.)  3  T,  R-  707.  Rex,  vs.  Trydimt 
lnhab.itEasl.63. 
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7lh.  WUere  the  acts  of  a  person  can  be  given  in  evidence  for  bim>  his 
declarations,  In  relation  to  such  acts,  are  also  proper  evidence;  as  in  the  case 
of  u  claim,  demand  or  tender.  (Skenek  vs.  Hutchinson,  ^^T.  Car.  Law, 
Rep.  423.  Robertsm  vs.  French,  4  EomI  140.  ^merjf  vs.  Rogers,  1  Esp.  C  209. 

8th.  Declarations  or  entries  forming  a  part  of  the  res  gesi^t  (1  StarkU  on 
Evid.  47-48.  So  when  the  nature  of  any  particular  act  Is  questioned,  a  con- 
temporary declaration  by  the  party  who  does  the  act  is  evidence  to  explain 
it.  (lb.  48.  Lord  George  Oordons"  case,  2\,HoteelU  Slate  Trials,  542.  Digbif 
yi.Steednum,  1  Etp.Rep.  129.  Torringtoni ease,  1  Salk.28$.)  The  evidence- 
Is  not  admitted  on  the  credit  of  the  person  making  them,  but  from  its  con- 
nexion with  the  circumstances,  (1  Starkie  48,)  and  might  be  admissible 
even  though  the  declarant,  in  ordinary  cases,  would  not  be  believed  upon 
bis  oath.  And  I  would  say  even  in  cases,  where  his  evidence  would  be 
incompetent.  As  in  the  case  of  a  slave,  in  some  cases  of  warranty  on  a  sale  &c. 
bis  declarations,  as  to  his  pains  or  illness,  accompanied  with  acts,  might  be 
admitted  in  evidence.  (SeeHarper't  Reports,SS.  and  note.)  So  as  to  a  wite,ber 
declarations  as  to  the  state  of  her  health,  in  answer  to  enquiries,  were 
admitted,  in  an  action  on  a  life  insurance  of  the  w>fe,  to  shew  firaud  on  the 
part  of  the  husband.  (Aceton  vs.Ktnnaird,  6  Ekut  188.) 

&th.  Statements  made  in  the  presence  and  hearing  of  a  person  against 
hb  rights,  which  he  does  not  deny  or  contradict.  1  Starkie*s  Evid,  50. 2  Esp* 
JV.  p.  (under  Evidence)  619 

10th.  So  declarations  of  a  person  in  extremu,  in  all  Criminal  Cases,  If  he 
be  not  a  convict  and  would  have  baen  a  competent  witneasrif  alive,  though 
in  the  absence  of  the  person  to  be  affected  by  theni*{lVoodeocks  case,  2  LeaeFi. 
667. 7  John.  Rep,  96. 1  Starkie  101.  For  the  reason  of  this  rate  Shakespeare 
has  been  quoted; 

''Have  I  not  hideous  death  within  my  view, 

Betaining  bnt  a  quantity  of  life; 

Which  bleeds  away,  even  as  a  form'of  wex 

Kesolveth  trom  its  figure  'gainst  the  fire.' 

IVhat  in  the  world  should  make  me  now  deceive, 

Since  I  must  lose  the  use  of  all  deceit? 

Why  should  I  then  be  false;  since  it  b  true 

That  I  must  die  here,  and  live  hence  by  truth?— JKiiig  John  A,  K  S,  IV, 

These  declarations  most  appear  to  have  been  made  under  an  iiqi^ressiota 
of  ensuing  death.  The  court,  not  the  jury  are  to  judge  of  the  competency 
of  the  evidence,  as  to  tbe  impression  of  dying.  (1  East.  *C.  L,  368- 
360.) 

11th.  Declarations  ofa|)erson  in  ex/remtJ,  in  some  Civil  Cases  have  been 
admitted.  The  confessions  of  an  attesting  witness  to  a  deed  that  it  was 
forged,  made  tn  extremis,  are  evidence  to  distroy  the  deed.  (Durham  vs. 
Beaumont,  I  Camp,  Rep.  210-211.  Clymer  vs.  LUtler,  3  Burr,  1246-1265. 
6  East  196.  Oilb.  EH.  140.  Peake  126.)  So,  the.declarations  of  the  wife,  a» 
to  the  state  of  her  health,  made  when  very  sick,  where  admitted  against  the 
Irasband,  Itt  a  suit  brought  by  him  en  a  policy  upon  her  life.    O^verson  vs 
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A'tnnainf.  6  Eatt  Rep.  186.)  But  this  case  seems  to  fall  more  prbporly  under 
the  rule  of  its  being  a  part  of  the  rea  gtiia. 

12t]i.  Confeflsioa  of  crime  when  another  is  indicted. 
So  confessions,  in  extremUj  that  the  person  himself  had  committed 
a  forgery  of  which  another  was  indicted,  is  admissible.  (Jiymerva.  Lilllet^ 
1 W.  Black.  Rep.  345. 6  East  195.  So,  I  should  think,  that  where  a  person  coniev 
forward,  nnd  confesses  the  crime,  and  surrenders  himself  to  justice,  sncb 
confessions  would  be  admissible  evidence  for  a  prisoner  accused  of  the  same 
offence. 

18th.  On  a  feigned  issue  to  try  the  fact  of  adultery,  the  confessions  of  the 
wife,  connected  with  other  proofs,  are  admissible,  when  no  fraud  or  collu- 
sion appear.  {Dot  vs.  Rot,  1  John^Cases  25.) 

14th.  What  a  party  said  may  sometimes  be  evidence  in  kit  favor^  as  part 
of  the  resgcita.  As  what  a  party  or  hb  wife  swore  in  the  criminal  suit,  may 
be  given  in  evidence,  in  an  action  for  malicious  prosecution,  to  repel  impu- 
tation of  malice.  (6  Mod.  216.  BuUtr,  JV.  P.  15.)  So  what  a  party  said  upon 
taking  posMSsion  of  land,  to  shew  the  interest  he  claimed.  (I  John.  Reports 
160.)  Or  in  the  case  of  a  tender,  &c.  (Aterton  vs.  Lord  Kbinaird,  <S  Eatt 
188.)  So  letters  written  by  a  public  agent,  cotemporary  with  the  transac- 
tion, have  been  held  proper  evidence  for  him.  {BtnQham  vs.  Ca6tef,3 
Da2f.  39.) 

15th.  In  Reply,  evidence  of  what  a  witness  suid  before  the  trial,  in  cor 
roboration  of  his  testimony.  This  rule  has  been  doubted.  (1  Mod,  283. 
B%Mer  294.  Gilb.  Evid.  160. 4  Hawk,  P.  C.  e.  45,  $,  48.)  But  it  seems  tho 
credibility  of  the  witnesa  slwttld  first  be  attacked.  (3  Douglaa^  Election 
CeezslS.) 

15(h.  If  A.  refer  B.  to  C.  for  an  answer  or  information  on  any  business 
what  C.  says  is  evidence  against  A.  (Williams  vs.  Jones,  1  Can^,  Rqmts 
364-266. 

17th.  The  admissions  of  agents  are  competent  evidence  against  the  prin- 
cipal, as  to  the  business  of  the  agency,  and  within  the  scope  of  his  authority. 
{Emerson  vs.  Blonden^  1  Esp,  Cases  142.;  So  admissions  by  an  under 
sheriff  are  good  against  the  sheriff.  (1  Lord  Raymond  190.  Bull.  A*.  P,  66. 
Jforth  vs.  Miles f  1  Camp,  389.  Idem,  391.  note  ) 

18th.  Public  Documents,  made  under  lawful  authority,  gazettes,  proda* 
mations,  .public  surveys,  records,  commissions  and  other  memorials  of  a 
similar  natore,  form  an  eiception  to  the  general  rule,  against  hearsay.  (1 
Starkie  47, 11&.)  As  to  what  is  a  sufficientproof  of  these  docnments,  seel  StUf 
hie  181. 

19th.  What  commences  by  parol  maybe  transmitted  by  parol,  and  that 
creates  a  general  reputation;  in  which  case  hearsay  is  admissible,  (t  Esp. 
A".  P.  Tit.  Evidence  623.)  So  a  parol  partition  of  lands  is  valid,  and  parol 
proof  will  be  received.    {Jackson  vs.  Harder  y  4  Johns.  Rep.  212. 

20th.  As  to  the  nature  of  evidence  which  may  be  placed  under  the  bead 
of  heanayt  betides  those  enumerated  in  No.  18,  are  recitals  in  deeds,  willf, 
apeciat  f enUctSi  w  bills  in  equity,  statipg  a  pedigree  kc.  inacriptionfl  on  old 
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^^  ttones,  Heralds  Books,  and  entries  in  family  bible*,  kc,  (Jokman  tb. 
Pembroke^  1 1  Eatl 506.  Bulier  JV.  P.  233.  Taylor  v«.  Cole,  1T,R,%  Stephew 
vs.  Mou,  Cowp.  691.  Boir!»j^  vj.  Young,  13  ^m.  144.)  As  to  reeitals  generally^ 
see  2  Slofkie  29. 

21st.  AtJ  inter  alios  acta,  are  sometimes  admitted,  as  a  fact  connected 
with  the  matter  in  dispute,  or  as  part  of  th%  ret  gestae;  (\  Starkie  62^300  % 
Starkie  29;  as  entries  made  by  a  party  against  his  own  int«^re8t  at  the  time, 
who  is  since  dead.  (Stead  vs.  Heaton,  4  T.  R.  669.  Barry  vs.  Bibbmgton,  4 
T.  R,  614.  Higkam  vs.  Ridgevay,  10  JEJail  109.  iSear/e  vs.  Samngfim, 
Strange,  826.) 

22d.  The  Declarations  of  a  voter  may  be  given  in  evidence,  te.set  aside 
the  election;  as  to  diminish  the  poH,  by  taking  an  incompetent  vote  off,  or  to 
prove  bribery,  &c.  bat  they  are  not  admissible  on  a  charge  against  the  can- 
didate for  bribery,  kc.  They  are  admitted  to  annul  votes;  but  not  to  set  aside 
the  election  by  ditquaiHfying  the  member  on  eccoant  of  his  briberv  ^'e,  See 
the  case  of  Mif borne  Port,  1  Doug.  Election  Cases  67.  Case  of  Ivetekester 
3  Doug,  EUetion  Casts,  76.  PetersJUld  Case,  8  D6ug,  Election  Cases, 6.  fVor- 
thestar  Case^  3  Doug,  do.  129  Shaftesbury  Case,  3  f)oug.  ISO. 

In  this  la^t  case,  ^  Money  to  the  amount  of  several  thousand  poondSy 
hiad  been  given  among  the  voters,  in  sums  of  twenty  guineas  a  man.  The 
persons  who  were  entrusted  with  the  disbursement  of  this  money,  and  who 
were  chiefly  the  magbtrates  of  the  town,  fell  upon  a  very  siagnlar  and  veiy 
absurd  contrivance,  in  hopes  of  being  able  thereby  to  hide  through  what 
channel  ft  was  conveyed  to  the  electors.  A  person,  concealed  under  a 
ludicrous  and  fantastical  disguise,  and  called  by  the  name  of  Punch,  was 
placed  in  a  small  apartment,  and  through  a  hole  in  the  door,  delivered  out 
to  the  voters,  parcels  containing  the  twenty  guineas;  upon  which  they  were 
conducted  to  another  apartment  in  the  same  house,  wher^  they  found  a 
person  called  Punches  secretary,  and  signed  notes  for  the  value,  but  whieb 
were  made  payable  to  an  imaginary  character,  to  whom  they  had  given  the 
name  of  Qlenbucket  Two  of  the  witnesses,  called  by  the  counsel  for  the 
petitioner,  swore  that  they  had  seen  Punch  through  the  hole  in  the  door,  and 
that  they  knew  him  to  be  one  Matthews,  an  alderman  of  Shaftesbury,  and, 
as  the  counsel  for  the  petitioner  had  endeavored  to  prove,  an  agent  for  the 
sitting  members. 

*<  On  the  part  of  the  petitioner,  witnesses  were  called  to  prove  declara- 
tions of  voters,  who  at  the  poll  bad  taken  tbe  bribery  oath,  that  they  had 
received  Punch's  money.  This  was  objected  to  by  the  counsel  on  the 
other  side;  but,  the  evidence  was  admitted.** 

23d.  Written  memoranda  and  entries  by  a  party,  since  dead,  who  knew 
tbe  fact  and  had  no  interest  tofalsify  It.  (Doe  vs.  Robson^  16  £m/32.  flbUi'-  . 
day  vs.  LHtUpage^2  Munf.  316. 1  Starkie  l\,note  (b.)  So  an  entry  ot  the 
receipt  of  Ecclesiastical  does  in  the  book  of  a  deceased  rector  is  evidence 
for  bis  sucrescor.  fS  Ves,  «.  7  East  290.  Bunb,  46-180.;  And  entries  in  the 
nsuai  course  of  business.  (Lord  TorringtorCs  ease^  1  Salk,  286. 2  L0rd  Ri^. 
873.)  The  band  writing  of  course  must  be  proved. 

S9 
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24(h.  What  a  witness  swore  on  a  former  trial  may  be  given  in  Mdencie 
between  the  tame  parties,  if  the  witness  be  dead,  or  could  not  be  procured. 
(Fry  vs.  Wood.  1  ^tk.  445.  Peaka  Ev.  68. 2  Etp.  JV.  P.  756.  PhiUipi  Ev.  199. 

25tii.  So  the  declarations  of  a  deceased  occupier  of  landy  were  received 
as  evidence  under  whom  he  held,  to  prove  seisen  in  a  devisor.  (Halleway  vs. 
Jtdfcei,  2  T,  R.6^  UneU  vs.  IftUon,  4  Taunt.  16.  PiiUlipa  Evt.  182.;  Upon 
the  principle  (hat  without  such  evidence  it  might  have  been  impossible  to 
prove  an  occupation  by  the  deceased  under  a  particular  person,  he  having 
the  peculiar  Icnowledge  of  the  fa«t,  and  lilcewise  being  against  his  interest  to 
acknowledge 'a  landlord;  as  it  might  be  produced  as  evidence  against  him  in 
case  of  an  action  by  the  landlord.  So  a  deceased  tenants  declarations, 
whether  ceitain  lands  were  parcel  of  A*8  orB's  estate.  (Davit  vs.  Pierce^ 
2  T,  R,  63.  Bridgtnan  vs.  JenrUngt,  1  l,ord  Ray.  734.  Fin.  Ah.  Ev.  A.  (b.) 
38.  pi  10. 

26th.-  Declarations  of  o  living  tenant  are  admitted  in  some  cases.  (See 

Walkerva.  Broadttoek,  1  Etp.  R.  458.)So  the  declarations  of  an  underlesseeara 

^ma/ac(e  evidence  of  underletting.  (HintUy  vs.  Ritharhyt  5  Etp.  Rep.  4.  Su  2 

Doll.  93.)  These  declarations  of  tenants  are  only  admissible  as  to  tenancy  and 

pottettionf  but  uQt  as  to  title.    (See  Phillipt  Evi.  182.  note  (a.)  Waring  ?s« 

Warren^  1  John.  Rep.  340, and  cases  in  the  note.  Aide,  Hall  vs.  James  122.) 

27th.  The  acknowledgements  of  a  party  to  a  deed  or  wil),  to  the  nb- 
tcribing  witness,  of  his  signature,  when  not  signed  in  the  presence  of  the  wit» 
ness.  (S&tarkie  1685.  A'/^eeik vs.  Granberty^2Hayw.  232.) 

28tii.  Declarations  6y  a  testator  which  areco/emporory  with  the  act,  are 
not  only  admissibk,butm(»st  important  evidence,to  prove  hisintentionandthe 
legal  quality  of  the  act;  (3  Starkie  1715,)  as  eipressions  made  before  vtaftat 
making  the  will,  might  possibly  be  used  by  the  testator,  on  purpose  to  di^isa 
what  he  was  doing,  or  to  keep  the  family  quiet,  or  for  other  secret  motivas 
or  inducements.  (2  Vernon  626.  2  Roberts  on  WtUs  39.)  Declarations  made 
after  making  the  will  have  more  weight  than  those  before;  but  with  different 
degrees  of  weight  all  these  declarations  are  admissible.  (2  Roberts  40.)    It 


Elisha  Williams  v$.  William  Reabbs  and  Samuel  M. 

CuMMiNGs.  ei,  al. 

Where  judgment  is  obtained  against  one  of  several  defendants,  the  plaintiff 
can  not  be  nonsuited. 

In  this  case,  which  was  a  motion  to  set  aside  a  nonsuit, 
several  important  points  where  brought  up  by  Mr.  Haynes* 
worth  the  appellants  counsel,  but  the  court  set  aside  the  nqii» 
suit  on  the  ground,  that  where  there  are  two  defendants^ 
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against  one  of  whom  there  is  a  jadgment  by  default,  the 
other  defendant  cannot  nonsuit  the  plaintiff. 

Judge  CoXiCocK. — <<  Tiie  plaintiff  having  obtained 
judgment  against  one  defendant  cannot  be  nonsuited  by 
the  other.  By  being  nonsuitedi  he  is  turned  out  df  court 
with  costs.  His  suit  is  at  an  end.  It  involves  an  absurdity  to  say, 
because  one  defendant  has  a  good  defence,  that  a  plaintiff 
shall  not  be  permitted  to  recover  against  another  who  ac- 
knowledges the  debt. 

It  may  be  a  good  reason  why  a  verdict  should  be  found 
for  him  who  has  the  defence,  and  he  be  dismissed  with  his 
costs.  It  seems,  however,  that  the  question  has  been  raised 
on  former  occasions,  and  more  than  once  determined. 

In  1  Sellon  464  it  is  laid  down,  that  where  there  is  a 
judgment  by  default  against  one  defendant  in  a  joint  action, 
the   other  cannot  nonsuit  the  plaintiff  at  the  trial,  on  issue 
joined  by  him.  An^  this  is  supported  by  the  authority  of 
Ld.  Mansfield  in  the  case  of  Weller  vs.  Gayton  h  Walker^ 
(1  Burrow  358,)  in  which  he  says  <^ifbe  (plaintiff)  is  non- 
suited he  will  be  out  of  court  as  against  both  defendants, 
which  cannot  be,  having  a  judgment  against  one."    And 
Mr.  Justice  Dentson  who  concured,  referred  to  a  case  of 
Greaves  vs.  Roll  in  J^Tewell  in  2  Salk.  459^   and  in  a  note 
to  the  case  reference  is  made  to  12  Modern  651,  and  1  Ld 
Raymond  716. 

The  question  then  appears  to  be  well  settled  and  the 
motion  is  granted."  ^a) 


*i 


(a)  By  the  English  Common  Law,  a  plaintiff  could  not  be  nonsuited 
figBinst  his  will.  It  was  a  proceeding  of  his  own  seeking.  (JSet  JSyUit  vs. 
fjowti  2  Wm,  Biadt.  Rep.  1221.  JiS^Beath  vs.  Haldimand,  1  D,  and  E.  176L 
WaOxnt  vs.  Towers,  2  />.  and  E.  281 J  But  in  this  state,  it  is  a  right  which 
the  defendant  can  claim  of  the  coart  against  the  plaintiff,  if  at  thp  end  of  the 
plainUffs  testimony  he  has  not  made  out  his  right  to  recover,  either  from 
defect  In  evidence  or  law.  In  the  case  of  Lovdl  vs.  Porter,  brought  up  by 
the  writer  of  this  note,  a  motion  was  made  to  set  aside  a  nonsuit,  which  the 
plaintiffhad  objected  to,claiminga  right  to  go  to  the  Jury;  but  the  Appeal  Coui  t 
Irtopped  the  counsel,  and  said  it  had  always  been  the  law  In  this  state  that 
the  plaintiff  might  be  nonsuited  against  his  will,  thoo^  he  appeared  and 
Ejected  t9itjClaimiD9tlie  right  to  go  to  the  juc^.  R. 


r  * 
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S,  Wilson  w.  A.  Mullc:^. 

Where  thA  defendant  indorsed  a  note,  which  was  not  negotimbU,  obliging 
himself  to  pay  it,  if  the  drawer  proved  insolvent,  or  *<to  make  it  good/' all 
that  can  be  required  of  the  indorsee  Is  that  be  should  first  use  the  ordinary 
iiMans  to  get  payment  from  the  maker  before  he  resorts  to  the  iadorier; 
The  rules  applicable  to  negoHabU  instruments  do  not  apply. 

York  Spring  Term,  1825. 

The  defendant  assigned  to  the  plaintiff  a  note  given  by 

one  William  Kerrs,  and  promised  <<  to  make  the  same  good 

if  it  was  not,"  or  in  other  words  to  pay  if  the  drawer  proved 
insolvent.     The  note  was  not  negotiable* 

The  plaintiff  sued  Carr  to  the  first  ensuing  court  and 

got  judgment  at  the  second  court,  but  gave  no  notice  to 

Mullen  until  after  the  judgment  against  Kerr,  which  was 

nearly,  or  about,  a  year  after  the  note  became  due.    The 
court  decreed  against  Mullen,  for  the  note,  and  the  costs  of 

8uit  against  Kerr. 

The  defendant  appealed. 

1st.  Because  the  plaintiff  gave  no  notice  of  non-pay* 
inent  by  Kerr,  which  he  was  bound  to  do. 

2nd.  Because  he  was  not  liable  for  the  costs  of  the 
suit  against  Kerr;  as  he  had  no  notice  of  the  non-payment. 

IVilliams,  for  the  motion— Cited,  2  hCord  398. 
Stockman  vs.  RUey.  Indorser  must  have  notice  of  the  non- 
payment of  a  note  endorsed  aftec  due.  (Park  vs.  Duke^  Ibid. 
380.)  An  endorser  of  a  note  under  seal  is  not  liable  on  his 
endorsement. 

NoTT,  J. — As  the  note  in  this  case  was  not  a  negotia'* 
ble  one,  the  assignor  would  have  incurred  no  liability  by  an 
assignment  in  the  usual  form.  He  appears  to  have  been 
aware  of  that,  by  the  form  which  he  has  adopted.  He*  has 
therefore  undertaken  to  use  his  own  language  "  to  make  it 
good;"  which  will  admit  of  no  other  construction  tlian  that 
he  intended  to  guarantee  the  solvency  of  the  maker.  AU 
therefore  that  could  be  required  of  the  indorsee  was  that  he 
should  first  use  the  ordinary  means  .to  get  payment  from  the 
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lOakeX}  before  be  shonld  resort  to  the  iodprsev.  That  he  hag 
certainly  dpne.  This  is  not  analogous  to  the  case  of  Stock* 
man  vs.  Riley,  2  M*^  Cord  398.  That  was^  a  negotiable  note. 
But  this  case  is  not  governed  by  the  rules  applicable  to 
negotiable  instruments.  The  court  are  of  opinion  that  the 
plaintiff  used  all  the  diligence  that  the  nature  of  his  contract 
required,  and  that  the  motion  must  be.reiiusedf 

WiilianiB  for  the  motion. 

J^gerSf  contra* 


David  Ai^DBRSON  Ordinary,  vs.Vfu.  Maddox,  Basprn  Gtm 

and  Gboroe  Tbou&ov, 

Au  action  can  not  be  maintained  at  law,  on  a  guardiansbip  bond  fnor  oo 
an  administration  bond)  before  tbe  accoants  bave  been  adjoited  and  a 
specific  sum  decreed  to  be  paid  over. 

Tried  before  his  honor  Judge  Qapt^  ajt  Laprens  fall 
term,  1834. 

The  plaintiff  commenced  an  action  of  debt  against  the 
defendants  on  a  guardianship  bond|  given  to  him  as  ordinary, 
by  Wm,  Maddox  as  guardian  and  the  othf  r  two  defendants 
as  his  sureties.  The  defendants  pleaded, speicially  that  neither 
the  one,  as  guardian,  nor  the  other  twO|  as  sureties,  had  ever 
Iieen  called  on  to  account,  either  in  the  QQurt  of  ordinary  or 
equity. 

The  plaintiff  demurred  generally  to  this  pleaf 

The  presiding  judges  sustained  the  deinurrer. 

The  defendants  moved  the  Gonstitulipnal  Court  to 
reverse  this  decision,  on  the  ground. 

*  That  the  action  ought  not  to  have  been  brought  on  the 
bond,  before  the  accounts  were  adjusted  in  the  proper  dourt. 

NoTT,  J.— -The  only  question  in  this  case  is,  whether 
an  action  can  be  maintained,  in  a  court  of  law,  on  a  guardian* 
ehip  bond,  before  the  accounts  have  neen  adjusted,  and  a 
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specific  Sinn  decreed  to  be  puid  over?  It  has  been  several 
times  adjudged  in  this  court,  that  an  action  cannot  be  main^ 
tained  on  an  administration  bond,  until  the  administrator  ha^ 
been  cited  to  appear  before  the  ordinary  to  render  an  account 
of  his  administration. 

It  is  truei  the  form  of  an  administration  bond  is  some 
what  different  from  the  bond  now  under  consideration.  But 
the  substantial  objection  to  th^  jurisdiction  of  a  court  of 
law  is,  that  the  administrator  can  neither  be  compelled,  nor 
even  permitted,  to  render  in  his  accounts  upon  oath  in  that 
court;  nor  is  the  course  of  proceeding  such  as  to  enable  the 
court  to  do  justice  between  the  parties.  The  objections 
afq>Iy  with  foil  force  to  a  guardianship  bond.  A  guardiao 
may  be  summoned  to  appear  before  the  ordinary  when  he 
has  been  appointed  by  that  court.  If  he  refuses  to  obey  the 
summons,  he  may  be  compelled  to  account  in  the  court  of 
equity,  or  the  ordinary  may  decree  against  him.  If  he 
appear  before  the  ordinary  and  settle  his  accounts,  and  a 
sum  certain  be  decreed  to  be  paid,  that  sum  may  be  recovered 
on  the  bond  in  a  court  of  law.  If  the  plaintiff  set  out  the 
condition  of  the  bond  in  his  declaration  and  assign  a  specific 
breach,  so  that  it  shall  appear  to  the  court  that  no  inquiry 
into  the  state  of  the  defendants  accounts  will  be  necessary, 
I  can  see  no  objection  to  maintain  the  action  in  a 
court  of  law;  but  it  can  not  entertain  jurisdiction  as  long 
as  the  accounts  remain  unadjusted  and  the  settiement  of  the 
accounts  be  involved  in  the  issue.  The  motion  must  th^ref^re 
be  granted. 

P.  JParrou^  for  the  motion. 

Doumi  and  Young,  conti^. 
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W,  P.  RivEBS  vs.  Wm.  Cain. 

VnxtTQ  the  defendant  sold  and  warranted  ahorse  to  the  plaintiff  and  a  prior 
Hen  deprived  the  plaintiff  of  the  benefit  of  his  purchase;  and  the  parties 
i^eedHo  estimate  the  danlages  at  530  less  than  the  plaintiff  had  paid  for 
the  horse,  the  plaintiff  may  recover  the  $70,  either  on  a  eonnt  for  mon^ 
had  and  reeeivedf  or  by  a  special  count  on  the  breach  of  warranty. 

The  plaioUff  bought  a  horse  from  defendanti  paid  him 
the  price,  $  100,  and  took  a  receipt  with  a  warranty.  The 
sheriff  afterwards  levied  upon  the  horse,  as  the  property  of  the 
defendant  and  sold  him.  Upon  this  the  plaintiff  agreed  t# 
take  $  70  for  the  horse,  and  defendant  paid  him  $  26  in  part* 
The  declaration  contained  two  counts.  The  first  for  breach 
of  the  warranty:  the  second  a  general  indebitatus  assumpstt  for 
ro#ney  had  and  received.  Amotion  was  made  for  anonsuit,  but 
the  court  supported  the  declaration  on  the  second  count,  and 
rejected  the  motion.  The  defendant  now  moved  for  leave  to 
enter  up  a  nonsuit  on  the  grounds: 

1st.  Because  the  plaintiff  failed  to  prove  any  breach  of 
warranty,  as  laid  in  his  declaration: 

2nd.  Because  the  second  count  being  general  indebi* 
tatus  assumpsit  for  money  bad  and  used,  the  plamtiff  could 
not  recover,  in  as  much  as  he  proved  a  special  agreement  for 
the  payment  of  $70,  on  a  sale  of  the  horse  back  to  defendant* 

NoTT,  J. — ^The  whole  contest  in  this  case  appears  to 
me,  to  be  a  mere  dispute  about  words.  The  defendant's  coun- 
sel appears  to  consider  the  action  as  brought  on  a  contract  for 
the  sale  of  a  horse,  and  therefore  contends  that  the  plahitiff 
ought  to  have  declared  on  the  special  contract  and  not  on 
the  warranty  of  the  first  sale,  nor  for  money  had  and  received. 
But  if  he  will  only  change  the  terms,  and  call  it  a  recision 
of  a  contract^  for  the  sale  of  a  horse,  as  it  really  was,  then  the 
defendant  had  received  so  much  money  for  the  use  of  the 
plaintiff.  The  action  was  therefore  clearly  maintainable  on 
that  ground.  I  do  not  see  any  reason  why  it  should  not  be 
maintained  on'  the  warranty  also.  The  promise  of  the  de» 
fendant,  to  refund  seventy  dollars  of  the  money  that  he  had 
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receivedi  might  well  be  coastraed  into  an  acknowledgement 

that  hecould  not  support  the  warranty  which  he  had  made. 

Uqaidating  the  damages,  which  he  should  pay,  did  not  destroy 

the  warranty.   Suppose  A.  should  enter  into  a  contract  to  de* 

liver  to  B.  ten  bags  of  cotton,  and  should  fail  to  periorra  it? 

An  agreement  to  value  the  cotton  at  fifty  dollars  a  bag  would 

not  do  away  the  first  contract.     It  would  be  nothing  more 

than  assessing  the  damages  themselves,  instead  of  leaving  it 

to  others  to  do.     The  case  under  consideration  i^  in  princi<- 

pie  the  one  supposed.     The  defendant  had  sold  and  warrant* 

ed  a  horse  to  the  plaintiff.      A  prior  lien  deprived  the  plain* 

tiff  of  the  benefit  of  his  purchase.     The  parties  agreeded  to 

estimate  the  damages  for  that  breach  of  warranty  at  thirty 

dollars  less  than  the  plaintiff  had  paid  for  the  horse.     Call  it 

a  re*sale,  or  whatever  else  yon  please,  that  is  really  the  state 

of  the  case. 

It  is  a  case  in  which  the  court  are  not  disposed  to  use 
any  great  ingenuity  to  defeat  the  plaintiff's  action.  The  de* 
fendant  had  received  from  the  plaintiff  one  hundred  dollars 
for  a  horse  which  it  appears  he  had  no  right  to  sell.  The 
pluntiff,  to  avoid  alaw  suit,  agreed  to  receive  back  thirty  dol- 
lars less  than  he  had  paid*  He  has  been  driven  to  an  ac* 
tion  to  recover  it,  and  the  defendant  would  now  deprive  bim 
of  that  also. 

The  motion  must  be  irefused. 

Wm*  Mayrantj  for  the  motion. 
OaynemHnihf  contra. 
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Woodward  vs.  HiLl. 

£x«ciitrons  bind  property  throughout  the  state,  from  the  time  they  an  enter* 
ed  in  the  sheriiT's  office. 

Bat  a  paity  may  loose  his  priority  by  delay;  as  the  sheriff  is  not  boand  to 
notice  any  execotions  but  those  in  bis  own  office. 

But  if  an  execution  be  sent  to  the  sheriff  from  another  district,  he  is  bound  to 
enquire  when  it  was  iodised  in  such  district,  and  to  pay  what  money  be 
may  collect  to  the  oldest;  but  Avithout  such  notice  he  will  not  be  liable 
for  money  paid  to  a  junior  execntion. 

Nothing  more  in  this  case  is  necessary  to  be  published 
^han  the  opinion  of  the  court. 

NoTT,  J. — ^Tbe  plaintifls  obtained  judgment  against 
the  defendantyat  Fairfield  November  terra  1823,  and  lodged 
tlieir  executions  in  the  office  of  the  sheriff  of  Fairfield  the 
17th  of  January  1824. 

William  Estes  and  John  Crosby  and  William  Davia 
obtained  two  judgments  against  defendant  in  Chester,  Oct. 
1823,  and  lodged  their  executions  in  the  office  of  the  sheriff 
of  Chester  the  8th  of  Nov.  1823,  and  in  the  office  of  the 
sheriff  of  Fairfield  the  20th  of  February  1824.  On  the  lOtb 
of  March,  1 824,  the  sheriff  of  Fairfield  levied  on  the  defend- 
ants land  in  Fairfield  by  virtue  of  the  tliree  executions.  And 
on  the  fifth  of  April  sold  the  same  for  ^600. 

The  question  is,  which  of  these  executions  is  entitled 
to  the  money.'^ 

Previous  to  the  year  1789  all  writs  were  issued  from, 

and  made  returnable  to,  Charleston;  all  judgments  were 

entered  up  and  all  executions  issued  from  there.     It  must 

then  have  been  understood,  that  judgments  from  the  time  they 

were  entered  up  and  executions  from  the  time  they  were  lodged 

in  the  sheriffs  office,  had  a  lien  on  the  lands  and  goods  and 

chattels  of  the  defendant,  throughout  the  state.     In  the  year 

1789,  an  act  was  passed  giving  to  the  circuit  courts  complete 

original   and  final  jurisdiction,   &c.    (P.   L.  487.)    Thb 

eleventh  clause  of  ths^t  act  requires  the  clerks  of  the  several 

circuit  courts  to  send  im  account  of  all  the  judgments  enter- 

30 
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cd  up  in  their  courts  to  Charleston,  twice  a  ycafi  to  be  there 
put  on  record;  and  the  fourteenth  clause  of  the  same  act  pro- 
vides that  no  jodgment  not  docketed  and  entered  in  the  books 
of  the  clerk,  at  the  seat  of  government,  shall  affect  any  pro- 
perty real  or  personal,  as  to  purchasers  or  mortgagees,  or 
have  any  preference  against  heirs,  executors,  or  administra- 
tors, in  their  administration  in  their  ancestors,  testators 
or  intestates  estates,  except  the  property  real  and  per- 
sonal within  the  particular  district  where  such  judg« 
ment  next  shall  be  entered  up  This  act  extends  to  purcha* 
sers'and  mortgagees  only,  and  not  to  creditors  It  must  how- 
ever have  been  predicated  of  the  idea,  that  lands  were  bound 
by  judgments  throughout  the  state.  For  if  they  were  not  so 
bound,  the  restriction  was  unnecessary;  and  judgments  must 
Still  have  the  same  binding  efficacy  as  before,  except  so  far  a$ 
they  were  restrained  by  this  act.  The  act  does  not  embrace 
executions.  They  must  therefore,  remain  as  before.  By  the 
act  of  1721,  (P.  L.  1 16)  executions  are  made  to  run  into  all 
the  counties  in  the  state;  and  the  object  is  declared  to  be  *<to 
prevent  persons  from  escaping  out  of  one  county  into  another^ 
or  moving  their  goods,  to  avoid  the  payment  of  their  just 
debts,  after  judgment  had  against  them;"  which  seems  to  imply 
that  the  lien  should  attach,  although  the  property  may  be  re* 
moved.  The  same  priority  is  preserved  in  the  act  of  1789| 
directing  the  order  in  which  the  debts  of  deceased  persons 
shall  be  paid.  There  are  also  other  acts  authorizing  execu- 
tions to  run  throughout  the  state.  From  all  of  which  I  think 
we  must  conclude,  that  executions  bind  property  throughout 
the  state,  from  the  time  they  are  entered  in  the  sheriff's  office. 
The  party  however,  may  loose  his  priority  by  delay.  A 
Sheriff  is  not  bound  to  search  every  office  throughout  the 
state,  to  ascertain  what  executions  may  be  in  them.  He  is  not 
bound  to  notice  any  except  those  in  his  own  office.  If  how* 
ever,  one  be  sent  from  another  district,  he  is  then  bound  to 
ascertain  when  it  was  first  entered  in  the  office  of  the  district 
from  whence  it  issued.     And  must  pay  over  the  proceeds  of 
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till  sales,  which  may  be  madei  or  moDies  which  may  be  in  bit 
hands  at  the  time  of  such  notice  to  each  execution  according 
Co  its  legal  priority.  But  he  will  not  be  liable  for  nM>iiief 
actually  paid  over  to  junior  executions  in  his  office  withotrt 
such  notice.  The  sheriff  therefore  in  this  case  must  pay  tht 
money  in  his  hands  in  the  manner  herein  directed, 

Gregg  and  Hunter  for  the  motion. 

JVilliams  contra. 


Thomas  R.  M'Clintock,  Sheriff vf.  James  Graham. 

When  a  sherilT  levies  on  personal  property,  it  becomes  his  o^tiy  for  ftl]  legal 
purposes.  He  can  maintain' an  action  foril^^ven  against  the  deblof 
Llmself,  at  any  time  before  the  &ale,  or  satisfaction  of  the  execution. 

When  th^  execution  is  satisfied,  if  otherwise  than  by  sale  of  the  property, 
the  right  of  the  debtor  recurs,  and  the  right  of  the  sheriflT  ceases  to  exist 
against  him* 

The  sheriffs  right,  still,  however,  antil  retam  of  the  property  to  defendant^ 
remains  agAiast  every  other  person,  than  the  owner;  for  the  owner  looks 
to  the  sheriff  tor  a  return  of  the  property  when  the  execution  is  satisfied; 
and  the  sheriff  may  maintain  trover  against  any,  but  the  lawful  owner,  fof 
A  conversion. 

The  plaintiff  by  virtue  of  an  execution  at  the  suit  or 
Ann  Franklin,  against  John  and  Daniel  Trussell  for  eighty 
.odd  dollars,  caused  a  levy  to  be  made  on  the  following 
property  to  wit:  123  acres  of  land,  a  cotton  gin,  brushing 
machine,  and  running  gear,  a  fann,  and  the  Still,  in  question* 
Under  this  execution  and  the  levy  thus  made,  a  sale  had  been 
effected  of  property  to  an  amount  exceeding  one  hundred 
dollars  over  and  above  what  was  necessary  to  pay  the  execu- 
tion. The  defendant  took  away  the  Still,  and  this  action  was 
brought  by  the  sheriff  to  recover  the  value  of  it. 

The  jury  were  told  by  the  court  (his  honor  Judge 
GMtt,)  that  the  plaintiff,  from  his  own  shewing  had  no  cause 
of  action.  That  the  law  did  give  to  the  sheriff  a  qualified 
right,  which  would  enable  him  to  maintain  trover  for  the  con- 
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verdon  of  property  whicli  had  been  levied  on,  bat  so  soon  as 
the  object  for  which  the  ]evy  was  made  had  been  cfTected 
there  was  no  longer  any  lien  on  the  remaining  goods, 
nor  any  qualified  right  in  the  sherifi*.  That  it  did  not  appear 
from  any  evidence  adduced,  that  the  amount  of  sales  under 
this  execution  had  been  applied  to  older  executions,  and  io 
default  of  such  proof,  the  testimony  was  conclusive,  that  the 
plaintifl'had  no  cause  of  action. 

The  jury  found  for  the  defendant* 

This  appeal,  was  to  set  aside  the  verdict,  for  misdirec-- 
tion  of  the  judge. 

NoTT,  J. — ^When  a  sheriff*  levies  on  personal  property 
Jt  becomes  his  own  for  all  legal  purposes.  He  can  maintain 
ftn  action  for  it,  even  against  the  debtor  himself^  at  any  tune 
before  the  sale  or  satisfaction  of  the  debt.  When  the  execu- 
tion is  satisfied,  if  otherwise  than  by  sale  of  the  property,  the 
right  of  the  deb  or  recurs,  and  the  right  of  the  sherifl*  ceases 
to  exist  against  him.  It  still  however  remaihs  against  every 
other  person.  The  owner  looks  to  the  sherifl^fora  return  of 
the  property  when  the  execution  is  discharged.  And  flir  that 
purpose  the  qualified  property  which  he  had  acquired  by  the 
levy  still  continues.  The  defendant  in  this  case  does  not 
appear  to  have  any  title.  He  is  therefore  a  mere  trespasser, 
and  the  defence  which  he  sets  up  will  not  sustain  his  claim.  It 
was  of  no  importance  therefore  whether  the  execution  was 
satisfied  or  not,  unless  the  action  had  been  brought  against 
the  lawful  owner. 

The  motion  must  be  granted. 

R.  G.  Mills  for  the  motion* 

fVilliapu  contra. 
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A.  PeitaT,  Sheriff,  v$.  Sxuos  Cltvobs. 

r 

I 

A  pnrol  release  cannot  prevail  against  a  deed.  So  where  A.  gave  the  sIierifT 
his  bond  to  produce  a  stave  named  B.  at  a  certain  day,  A.  cannot  prove 
by  parol  that  the  sheriff  agreed  to  receive  a  negro  named  C.  instead  of  0. 

On  the  pleaof  imh  tslfatium  to  a  bond  conditioned  to  perform  covenants,  the 
plaintiff  most  have  a  verdict,  if  the  bond  be  proved;  and  on  a  reference  to 
the  jury  to  assess  the  damages  they  cannot  find  for  the  defendant. 

Where  the  court  obliged  a  plaintiff  on  motion  of  the  defendant,  while  the 
ease  was  t>efore  the  jary  on  the  issue  of  imh  eti factum  in  a  suit  on  a  bond 
for  covenants,  to  submit  the  qoestion  of  damages  to  the  jury,  without 
being  served  with  a  rule  by  the  defeodaot,  so  to  do,  the  court  said,  they 
weuld  not  set  aside  a  verdict  found  under  such  circumstances,  unless  the 
plaintiff  had  objected*  before  the  verdict,  on  account  of  the  surprise,  or  on 
Account  of  bb  went  of  preparaUon  to  prove  his  case  before  tbe  jury. 

Tried  at  Lancaster  Spring  Term,  1825. 

This  was  an  action  of  debt  on  a  bond  conditioned  for 
the  delivery  of  a  negro  named  Daniel,  levied  on,  under  an  exe? 
cution  at  the  suit  of  Wilson  Allen,  against  Fowler  Williams: 
Plea,  non  est  factum* 

Tbe  defendant  claimed  the  right  of  submitting  the  con* 
dition  of  the  bo 'd  to  thejury,  under  the  act  of  assembly,  that  the 
damage  sustained  by  the  plaintiff  might  thereby  be  ascertain* 
ed;  and  the  presiding  judge  ruled  accordingly,  though  it  was 
objected  to  by  the  plaintiff's  counsel. 

It  appeared  in  evidence,  that  Daniel  was  valued  at  $500, 
that  he  had  been  levied  on  under  tbe  ^bove  execution,  and 
that  he  was  not  produced  according  to  tbe  condition  of  the 
bond;  but  that  plaintiff  told  the  defendant  that  if  he  could  get 
the  two  Georges  they  would  answer  the  same  purposes  as 
Daniel.-  Tbe  two  Georges  were  put  into  tbe  plaintiff's  pos* 
session  and  were  sold  by  bim.  Walker  bought  one,  and  the 
witness,  Temple,  saw  plaintiff  receive  some  of  the  money, 
Tbe  witness  said  further,  that  the  execution  of  Willson  Allen, 
vs.  Fowler  Williams  was  placed  in  bis  hands  by  the  plaintil^ 
for  the  purpose  of  taking  the  two  Georges;  but  that  he  failed 
to  get  them,  and  returned  the  execution.  John  Beveps  pro* 
ved  thskt  be  was  present  when  t|ie.  plaintiff  had  possession  of 
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the  two  Georges,  and  heard  the  plaintiff  address  the  defendr 
tnt  thus,  <  old  gentleman  make  yoarself  perfectly  easy  about 
the  affair,  for  I  have  got  what  will  keep  you  safe  J*  The  two 
Georges  were  present  at  the  time. 

On  this  evidence  the  jury  found  for  the  defendants. 

The  plaintiff  moved  for  a  new  trial  on  the  grounds^  that 

1st.  This  being  an  action  of  debt  on  a  penal  bond  fof 
the  performance  of  covenants,  and  non  est  factum  pleaded,  the 
plaintiff  was  entitled  to  a  verdict  on  that  plea. 

2nd.  Because  the  court  charged  the  jury,  that  the  coi^ 
dition  of  the  bond  was  before  them,  though'  the  plaintiff  ob« 
jected,  until  compelled  thereto  by  rule  for  that  purpose^ 
which  had  not  been  previously  taken  out,' and  that  the  plaintiff 
could  not  recover,  as  he  had  not  proved  any  damage^  which 
be  was  bound  to  do. 

3rd.  Because  the  court  ruled,  that  a  parol  release  could 
discharge  a  party  from  performance  of  an  agreement  under 
seal. 

NoTT,  J.  I  think  the  plaintiff  was  entitled  to  a  verdicf 
in  this  case  on  the  plea  of  non  est  factum.  The  condition  of 
the  bond  was  not  submitted  to  the  jury  for  the  purpose  of  de- 
determining  whether  the  plaintiff  was  entitled  to  a  verdict;  for 
that  had  been  already  decided  on  the  general  issue.  But  the 
sole  question  was  the  amount  of  damages  he  had  sustained. 
]f  however,  upon  that  enquiry,  it  had  appeared  that  he  had 
sustained  no  actual  injury,  the  court  would  not  perhaps  hav(^ 
granted  a  new  trial,  merely  for  the  purpose  of  saving  theplain* 
tiff  the  costs. 

The  second  question  is  more  a  matter  c^form  than  sul)» 
stance.  In  the  case  of  Mitchell  vs.  Dawkins,  {Harper  479;)  the  ^ 
court  decided  that  the  defendant  should  have  ruled  the  plaintiff 
to  submit  the  Condition  of  the  bond  to  the  jury;  but  in  that  case  no 
notice  was  given  of  such  an  intended  motion,  until  after  court 
had  adjourned.  In  this  case  the  motion  was  made  while  the 
case  was  before  the  jury  on  the  other  plea.  A  rule  in  such 
case  would  be  a  mere  formal  ceremony.    ^  the  plaintiff  ^ad 
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objected  opon  thie  ground  of  surprise  or  of  not  being  prepared 
to  go  into  the  case,  I  think  it  vrould  have  been  a  good  objec- 
tion. But  he  does  not  put  it  on  that  ground.  This  motion 
therefore  ought  not  to  prevaiL 

1  am  of  opmion  however  that  he  is  entitled  to  ^ 
new  trial  on  the  third  ground.  A  parol  release  cannot 
prevail  against  a  deed.  But  in  this  case  there  was  no  proot 
even  of  a  parol  release.  There  was  a  promise  to  release  if 
tbe  two  other  negroes  were  delivered.  But  there  was  no 
proof  that  the  condition  on  which  the  promise  was  made  was 
ever  performed.  It  was  proved  that  he  had  the  two  Georges 
in  bis  possession.  But  there  was  no  proof  that  they  were 
delivered  to  him  by  the  defendant.  The  plea  of  release  wa^ 
^pi  stt«taiaed,  and  a  new  trial  must  therefore  be  granted. 
tVUliamson  VLud  Clinton^  for  themotion* 
MiUer  and  Dunlap,  contra. 


«t 


Assignees  of  Lowrie  vs.  Williamson  and  al.  Same  v$*  Hxnp^ 

Same  v$.  Emanuel. 

An  Insolvent  debtor,  who  assigns  under  the  insolvent  debtors  act,  is  considered 
OS  having  assigned  over  only  so  much  ot  his  cboses  in  action,  as  shall 
•ppear  upon  settlement  to  have  been  actually  due  at  Ibe  time  of  the 
assignment.    The  halanct  is  vested  in  his  assignees,  but  no  more. 

Ina  sait  by  the  assignees  of  an  insolvent  debior,  a  person  who  owed  an  in« 
solvent  debtor  at  the  tim&of  the  assignment  made,  will  not  be  permitted 
to  set-off  a  deM  aflerteards  a^uirr.d,  but  may  set-off  any  that  he-  haft 
.^  fore  the  assignment,  though  the\ijit  be  brought  within  a  year. 

The  cases  must  be  gaverncd  by  the  btat6  of  things  at  the  assignment. 

Tried  at  Sumter,  before  Judge  James.  The  opinion 
of  the  court  contains  every  thing  necessary  to  be  published. 

NoTT,  J. — ^There  were  three  cases  depending  on  the 
same  principle.  The  plaintiffs  were  assignees  of  Lowrie,  an 
insolvent  debtor.  The  defendants  offered,  in  discount,  de* 
mands  which  they  had  against  the  assignor,  previous  to  the 
Assignment  having  been  made.    But  tbe  presiding  judge  was 


24&  COLUMBIA,  1825. 

of  opinion  that  they  had  lost  the  benefit  of  Aeir  disecnint  by. 
the  assignment.     The  act  for  the  relief  of  insolvent  debtors,' 
declares  that  the  property  assigned  by  an  insolvent  debtor 
shall  be  for.  the  benefit  of  such  ef  his  creditors  as  shall  be  wiU 
ling  to  receive  a  dividend  thereof.  It  also  exempts  the  debtor 
from  any  soit,  either  by  those  who  do  or  do  not  accept  a  divi<* 
dendy  for  twelve  months  after  the  assignment  made.  It  is  now 
contended  that  at  common  Taw  mutual  demands  could  not  have 
been  set-off.  That  a  set-ofi*,  therefore,  is  to  be  considered  in  tiie 
nature  of  a  cross  action; and  that  a  person  having  across  de« 
mand  must  be  considered  in  the  light  of  a  creditor  and  must 
therefore  accept  a  dividend  with  the  rest  of  the  creditors,  or  must 
wait  until  the  expiration  of  a  year,  before  he  can  bring  his  action, 
or,  what  is  considered  as  the  same  thing,  before|he   caa 
avail  himself  of  his  set-off.     It  is  true,  that  by  the  common 
law  mutual  debts  could  not  be  set^oflT,  but  each  party  was 
driven  to  his  action.  But  that  was  a  weak  part  of  the  common 
law.     It  has  long  ago  been  altered,  and  is  now  no  longer 
considered  as  law  in  any  country  where  the  common  law  ever 
prevailed.  And  since  the  law  of  set-off,  that  party  has  always 
been  considered  as  the  creditor  to  whom  a  balance  appeared 
lo  be  due,  after  an  adjustment  and  settlement  of  all  accounts, 
reckonings,  and  demands  whatever  betwixt  them.     An  insol* 
vent  debtor  therefore,  is  considered  as  having  assigned  over 
only  so  much  of  his  cboses  iu  action,  as  shall  appear  upon 
settlement.     That  balance  is  vested  in  his  assignees,  and  no 
more.    The  principle  by  which  these  cases  must  be  governed 
will  be  found  laid  down  in  the  case  of  Skepperd  and  Tur* 
ner,  (b.)  decided  during  the  setting  of  this  court.  A.  person 
who  owes  an  insolvent  debtor,  at  the  time  of  the  assignment 
made  will  not  be  permitted  to  set  off  a  debt  afterwards 
acquired.     That  would  be  a  fraud  upon  the  other  creditors. 
Tlie  cases  must  be  governed  by  the  state  of  things  at  the 
time  of  the  assignment*      It  would  appear  by  the  report  of 
the  first  of  the  above  cases  somewhat  doubtful  whether  the 


(b,)  See  Best  cwe,|»o«l. 
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demand  attempted  to  be  sel-off  was  acUiaHy  dae  lo  Ae  de# 
feadmit  at  the  time  his  debt  was  assigned.  Bat  Ae  opiaiov 
of  the  coaf  t  on  the  general  qnestioa  predaded  an  enquiry  into^ 
liiat  fact.  So  that  the  motion  for  a  new  trial  must  pwvai} 
iiraU  the  case8.(a) 

ErviHf  for  the  motion, 

5L  D.  MHUr^  contra* 


\      I        ' ItfM 


• 

^bfrbts  to  be  setoff  mast  be  motoally  whn^ing  debts  ai  iht  time  tbe  aetioB  is 
brongbt;  and  where  the  defendant  bad  made  a  eondittofUtl  bargain  for  m 
note  against  (he  plaintiff  of  a  third  person,  bat  the  agreemeift  was  nevtfT 
oxecoted  till  (he  snit  was  brought,  it  is  not  such  a  subsisting  debt  m 
be  set  off. 

So,  the  same  doctrine  prevaHs  In  cases  of  bankniptciet.    The  se^  'jfT 
have  been  an  existing  ^bt  between  the  jiarties,  at  tlie  lime  the  bankn||ft- 
ey  happens. 

80  the  same  rule  applies  with  regard  to  administrators.    The  let-off  muit 
have  been  mutually  subsisting  at  the  death  ol  the  intestate. 

Tbe  eases  of  Reyn^tdi  vs.  Buringf  and  5uZ2Soan  vs.  MmUagy£9  (/)#tf^ 
KM^llfi.)  said  to  be  over-ruled. 

The  Judge's  opinion  contains  every  thing  that  isdeeoH 
ed  necessary  to  be  published  in  this  case. 

NoTT,  J. — It  appeared  by  tMe  report  of  the  presidingjudga 
that  the  note,  allowed^to.  be  set-off,  in  this  case  had  not  been  ac* 
tually  transferred  to  the  defendant  at  the  time  the  action  wag 
commenced.  Something  like  a  contract  appears  to  have  taken 
place  between  the  payee  of  tbe  note  and  die  defendant.  And,  to 
ase  the  language  of  the  judge,  <<  the  defendant  had  the  elec* 
fion  of  taking  the  dote  as  of  that  date.''  If  he  had  the 
election  to  take,  he  had  the  right  to  refuse.  And  that  right 
must  have  been  reciprocal.  It  was,  therefore,  at  mbst,  a  mere 
Baked  contract,  which  could  not  have  been  enforced  on  either 
8ide.     But,  even  if  the  contract  had  been  completed  for  a 

<a)  See  Bt^UU  vB.>Jm^^HmpW9 Law Rtfi.  M0.  HMU ads.  J)mn0k 
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valuable  cmisideration,  as  lonf^  as  it  remained  executoi^  and 
the  right  to  the  note  not  changed  by  actual  delivery,  it  wag 
Bot  a  sabject  of  set-off.  Debtr  to  be  set-off  must  be  mutual 
dubsisting  debts  at  the  time  the  action  is  commenced.  Some 
of  the  early  cases,  to  be  sure,  seem  to  favor  a  different  opinion. 
(Reynolds  vs.  Barings  Douglass  1 1 2f  in  note.  Sullivan  vs. 
Montague^  Do.  106.)  But  they  have  been  overruled  by  later 
decisions.  (Evans  vs.  Prosser^  3  D,  and  E.  186.)  Judge 
Butter  said  he  had  looked  into  the  case  of  Reynolds  and 
Baring  and  found  that  it  could  not  be  supported  (Montague 
on  Sei-^ffSb.  Carpenter  vs.  ButterJUld,  3  Johnsons  Cases 
145.  j  The  same  doctrine  prevails  in'  cases  of  bankmptc}'. 
(Dickson  vs.  Evans^  6  D.  and  E.  57.)  To  entitle  a  person 
to  a  set*off,  his  demand  must  be  an  existing  one  at  the  time 
the  bankruptcy  happens.  Lord  Kenyon  observed  in  that 
case,  that  ''it  would  be  most  unjust  indeed  if  one  person,  who 
happens  to  be  indebted  to  another  at  the  time  of  the  bank- 
ruptcy of  the  latter,  were  permitted^  by  any  intrigue  between 
Iximself  and  a  third  person,  so  to  change  his  situation  as  to  di- 
minish or  totally  destroythe  debt  due  to  the  bankrupt  by  an  act| 
cxpostfacto.^  And  Judge  Ashhursi  observed  in  the  same  case; 
that  much  fraud  and  great  injustice  would  be  introduced  if  any 
other  rule  were  to  prevail.  We  have  adopted  the  same  rule 
with  regard  to  administrators.  Debts  mutually  subsisting  at 
the  death  of  the  intestate,  only,  are  allowed  to  be  set-off* 
{Ezehiel  May  the  Adm'r.  of  Thomas  White  vs.  Sarah  Flak^ 
2  Xiott  and  M^Cord  398.)  The  same  principle  applies  to 
ttll  the  cases.  The  plaintiff  may  have  wanted  his  money  to 
pay  the  very  debt  which  has  now  been  set  off  against  him. 
The  defendant  refused  to  pay,  until  he  drove  the  plaintiff  to 
bis  action,  and  then  he  has  obtaineil  the  possession  of  this 
note  for  thp  purpose  of  throwing.the  costs  upon  him.  Such 
a  speculation  cannot  meet  with  the  support  of  this  court«  I 
agree  with  the  presidmg  judge  that  the  indorsement  was  im« 
mteriali  because  being  payable  to  bearer  the  note  would 
bive  passed  by  delivery.  But,  in  either  case,  the  defendants 
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right  could  only  have  accrued  irom  the  time  of  delifery» 
The  motion  therefore  must  be  crranted.  (a) 

James  /.  Caldwell  for  the  motioo* 

Bausheit  and  Dunlap  contra* 


Stinson  ads.  Piper,  Hogan  i;^.   Bowlware* 

A  warranty  of  the  loundneu  of  u  slave,  inrludes  soandneM  of  the  mtwl,  iS5 
well  as  of  the  body. 

The  whole  point  in  this  case  is  developed  by  the 
opinion  of  the  court,  and  needs  no  previous  statement. 
^  NoTT,  J. — ^These  cases  both  depend  upon  the  sam^. 

pfiociple.  In  the  first,  the  plaintiff  brought  his  action  on  a 
ivarranty  of  soundness  of  a  negro  woman.  In  the  second|. 
the  breach  of  warranty  was  set  up  by  way  of  defence.  In 
one,  the  jury  found  for  the  plaintiff,  in  the  other,  for  the. 
defendant.  But,  in  both,  they  found  the  property  to  be 
linsound.  The  evidence  was  such  as  to  render  them  both 
fit  cases  for  the  consideration  of  a  jury,  and  therefore,  as  it 
regards  the  facts,  the  court  would  not  feel  disposed  to  interfere. 
But  the  unsoundness,  complained  of,  was  a  waojt  ol  under^ 
standing*  And  a  question  has  been  made  whether  a  warran- 
ty of  soundness  embraces  soundness  of  mind  as  well  as  body. 
No  question  of  implied  warranty  arises  in  either  case.  There 
J0  an  express  warranty  in  both.  So  that  the  whole  question 
depends  upon  the  construction  of  the  word  '*  sound,"  in  the 
Urarranty  of  a  slave.  As  a  general  term  it  is  sufiiciently 
comprehensive  to  embrace  both  soundness  of  mind  as  well 
at  of  body.  And  when  we  look  to  the  object  of  a  warranty,  it 
is  difficult  to  conceive  why  it  should  not  apply  as  well  to  one 
as  to  the  other.  A  warranty  of  soundness  would  seem  to 
junply  a  capacity  to  perforin  the  ordinary  duties  of  a  slave. 

(a)  The  case  of  Butler,  Jiitignee,  va.  Dunlap,  d  rin    this  term  wae 
Aeeided  on  the  avthoiity  of  the  ahova  care  ef  Turner  ktu  bh^phnd.      K 


so  COLUMBIA,  1836, 

Wbsther  the  wamt  of  capacity  arises  from  watit  of  bodil/ 
strength  or  understandinp:,  the  eflbct  is  precisely  the  same* 
And  there  is  the  same  failure  of  consideration  in  both  cases. 
The  argument  is,  that  the.warranty  extends  only  to  unsound'* 
ness  arising  from  physical  causes.  Admitting  the  correct-*, 
ness  of  that  position,  it  wouM  advance  us  but  a  little  way 
towards  the  solution  of  the  question.  For  whether  unsound* 
ness  of  mind  proceeds  from  moral  or  physical  causes,  or  may 
proceed  from  both,  is  a  question  respecting  which,  perhaps 
doctors  will  disagree.  We  do  know,  from  actual  observation^ 
that  a  defect  of  understanding  may  result  from  physical 
causes.  A  fracture  of  the  skull,  or  a  pressure  upon  the 
brain,  will  destroy  the  understanding  for  a  time,  and  some 
times  permanently.  Mr.  Xaddoek  speaks  of  lunacy  as  a 
di$e<ue.  (2  ..>ad»  Chan,  737.)  Lord  Hnrdmeke  says: 
^^Lunatic  is  a  technical  word^  coined  in  more  ignorant  times* 
as  imagining  that  those  persons  Irere  affected  by  the  mooD| 
but  It  is  discovered  by  philosophy  and  ingenious  men,  that 
it  is  entirely  owing  to  a  defect  of  the  organs  of  the  body."  (3 
Atkins  174.)  And  the  learned  authors  of  the  J^ew  Mtdikal 
JumprudeneBf  observe  that  <*  congenital  idiotey,  or  idiotcjr 
de  nativitatef  arises  from  a  malformation  of  the  cerebral  organ.** 
(1  Parts  and  Fonblanqut  308.^  It  is  a  subject,  however,  po 
which  different  opioicms  are  entertained.  A  respectable 
writer  observes,  <^some  writers  contend  that  insani^  is  wboUjT 
a  disesise  of  the  mind  and  not  of  the  body,  whereas  athers 
suppose  that  mania  in  general,  depends  on  physical  origin,  o9 
arises  from  disorganization  or  morbid  action  of  some  part  of 
the  body;  derangement  of  the  intellectual  faculties  being 
only  the  effect.  Which  supposition  is  ^^omewbat  supportedby 
she  appearances  frequently  to  be  observed  in  the  head,  upoi^ 
dissection."  (Tkonuu*  Practice  A80.) 

Here,  again,  we  have  the  highest  evidence  of  the  exis* 
fence  of  a  physical  cause,  ascertained  by  actual  dissectioa^ 
Dr.  Zimmerman^  indeed,  who  says  be  visited  all  the  hospitals 
In  Fran«e«  thought  that  the  maniacs  might  be  d^stributeA 
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ittto  three  cla89e8,-*-**the  men  who  became  90  through  pride^ 
the  gtris  through  love,  and  the  women  through  jealousy* 
(Parit  fy  FonblanquBy  326.)  Now,  admitting  this  conjecture  to 
be  correct,  it  does  not  prove  that  these  diseases  did  tiol  result 
from  a  defect  of  physical  organiiation.  The  aflection  of  the 
mind  might  operate  as  an  exciting  cause,  as  it  may  of 
fever  or  any  other  disease.  And  still  it  may  affect  only  those 
where  there  is  only  an  organic  defect.  For  men  may  be 
proud,  girls  in  love,  and  wives  jealous,  and  not  be  perfect 
maniacs*  But  these  observations  can  only  tend  to  shew  what 
indeed  it  was  my  wish  to  shew,  how  nnprofitable  such  an  en* 
qoiry  must  be.  If  it  be  a  question  which  has  baffled  the  re« 
search,  and  divided  the  opinions,  of  the  most  profound  physi'^ 
ologists,  how  inadequate  must  we  be  to  decide  it.  If  how* 
.ever,  we  can  not  ascertain  the  cause  we  know  the  effect.  It 
is  to  deprive  the  purchaser  of  the  benefit  of  his  purchase, 
which  it  was  the  intention  of  the  warranty  to  secure  to  him. 
The  same  author,  above  quoted,  further  remarks,  that  every 
species  of  madness,  whether  <Nriginating  in  the  mind  or  body, 
becomes  the  same  by  continuance.  Both  tfate  mind  and  bod j 
most  nttimately  be  diseased.  For  a  disease  of  the  mind  soon 
produces  one  of  the  hody^  Perhaps  tliere  are  but  few  cases 
where  the  mind  is  aSected  that  the  body  does  not  participate. 
The  only  practical  construction,  therefore,  that  we  can 
give  to  snch  a  meaning  is,  that  it  shifll  embrace  both.  And 
in  coming  to  that  conclusion  1  am  satisfied  I  have  adopted  the 
ooamonly  received  opinions  on  the  subject.  I  have  been  a 
Iktie  snrpiised  that,  looking  into  the  cases  which  have  occur* 
ed  in  the  other  states,  where  this  species  of  property  is  owned^ 
I  cannot  find  a  sin^  case  where  the  question  has  been  made. 
And  I  presume  the  cause  must  be,  that  no  doubt  has  been  en* 
tertained  upon  the  subject.  All  the  reasons  of  policy  and 
f{ommon  honesty  would  lead  us  to  adopt  that  opinion.  Dis* 
ease  of  the  body  may  be  latent  and  not  known  to  the  seller, 
it  is  not  so  with  these  of  the  mind.  Insanity  or  idiotcy  can 
not  escape  the  knowledge  of  the  owner;  but  may,  during  the 
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treaty  of  sale,  el^de  the  vigilance  of  a  purchaser*  In  those 
cases,  therefore,  there  must  usually  be  actual  fraud  coupled 
with  a  breach  of  warranty,  which  furnishes  an  additional 
reason  why  we  should  construe  the  warranty  to  extend  to  a 
soundness  of  mind  as  utii  as  of  body. 

It  is  aquestton  on  which  we  cannot  expect  light  from  the 
English  books,  because  slavery  is  not  allowed  in  that  country, 
Soundnes  of  property  in  their  taw  cannot  extend  to  mind,  be» 
cause  they  are  not  in  the  habit  of  dealing  in  property  possest 
of  intellect.  But,  I  think  that  the  view  which  I  have  taken  is 
fully  supported  by  the  Civil  Law.  We  ha\e  sometimes  adopt- 
ed the  Civil  Law  in  opposition  to  the  principles  ofthecomiuoft 
law;  and  we  may,  surely,  resort  to  it  in  a  case  to  which  tho 
common  law  does  not  extend;  particularly  to  ascertain  the 
application  of  a  word  derived  from  die  Roman  language. 
The. word  Sanitas  is  rendered,  health,  soundness  of  body^ 
mind,  wit  and  memory;  Sanus^  whole,  healthful,  sound  in 
health  sound  of  memory,  in  his  right  mind.  (Young's  Die 
tionary.(iiL.)  Woodeson^*  speaking  of  the  Roman  Jurists,  bjr 
whose  laws  he  says  human  beings  are  frequently  reorardf  d  as 
objects  of  sale,  introduces  this  question:  {Dtg.  de  cent.  empU 
£.43.  ^  I,  Si  quis  hominem  luminibtu  effossis  emai  et  dt^ 
Bcmiiatt  stipuleturj  de  cetera  parte  corporis  potius  itipulaiu9 
videtur^  quam  de  ea,  in  quo  se  ipse  dedpiebat.  See  also  1  Do- 
mat,  85.  likewise  Hordce,  B.  \  Sat.  3.  where  it  is  laid 
down  that  if  u  person  sell  a  slave,  warranting  him  to  be 
sound  generally,  using  the  word  sanus  the  seller  must  spe* 

cially  except  soundness  of  mind,  if  be  intends  to  avoid  alat^ 
suit. 

■    >  ■      Sanus  utHaqitCf 
Auribus  atque  ocul'ut:  mentem  nisi  litigiosus^ 
£xcifieret  dominuSf  cumvendertt. 
Our  word  Sanity^  which  we  generally  use  to  express  ^ 
soundness  of  mind,  is  nothing  more  nor  less  than  "  samtasy^ 
with  an  English  termination,  which  is  here  used  with  refer* 


(a)  Soundoess  implies  mnssanaineorporenno. 
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cBee  te  a  bodily  infinity,  and  which  has  aequired  that  liini* 
ted  sense,  in  our  langoajs:e,  from  use  alone.  The  plaio 
English  word  sounds  unless  restricted  by  the  adjunct 
iody  or  mind  is  considered  as  embracing  both.  And 
the  long  use  of  it  in  that  sense^  in  instruments  of  this  nature, 
ought  DOW  to  sanction  that  construction  of  it.  For,  usus 
jns  est^  et  norma  loqn^ndu  I  think,  therefore,  that  in  any 
view  of  the  subject,  th  Aarrantyin  both  cases,  has  been  bro* 
keiii  and  that  the  verdicts  ought  to  be  supported. 

The  motions  therefore,  in  both  cases,  are  refused,  (b) 

J,   »i.  Starke  and  Clarne^  for  the  motion. 

Peareson  and  De  Saussure,  contra. 

(b)  In  concurrence  with  the  opinion  of  the  court,  are  the  following 
'authorities  from  the  Civil  Law  writers,  and  from  some  of  the  classics. 
**Qui  vcndunt  manci/iia,  eolent  hoc  adjkere^  sanus  carfiore  et 
animo.  JurUt  erat  afiud  Veteres,  ut  cum  servum  distrahc/et  guU, 
ejia  omnia  vUia,vel  animi,  vel corfioria /lublicaret,  (Vct.Schol.  Hon 
£d.  Gesneri.  Lips.  1762.) 

See  also  Dig.  Lib.21.  Tit.  1.  §.  1.  de  MdilUio  Edicto,  where  it  is  laid 
down:  **  Qui  mandftta  vendunt,  ceriiores  faciant  emfitoirsj  quid 
morbif  vitiive  cuique  aitt  quia  /ugilivua,  errove  ait,  noxave  aolutua 
Hon  aUf  eademque  omnia,  cum  ca  mancipia  venibunt,  fialam  recte 
pronuncianto. 

'*Cauaahuju8  edicti  firofionendi  eat,  ut  occurratur  fallaciia  ven* 
dentium,  et  emfitoribua  auccurratur,  quicunque  decepti  a  Venditori* 
bus  fumnt:  dummodo  aciamua  vendUorem^  etiam  ai  ignorarvit  ea, 
quas  ALdiUa  praeatan  jubentt  tamen  teneri  debere:  nee  eat  hoe 
iniquufn^  potuit  enim  ea  nota  habere  venditor:  neque  enim  intereat 
trnptoria,  curjallatur,  ignorantia  Vendxtoria  an  caUiditate, 

$8  ^'Proinde-ai  quid  tale fueritvitiiaivemorbit  quod  tiaummin^ 
iBieriumquehominiaimpediat,  id  dabit  redhibitioni  locunu 

'  That  Morbum  includes  diseases  of  the  mind  as  well  as  those  of 
the  body,  will  appear  from  the  words  ofSabinus:  *' Furioaua,  mu^ 
tuave  curve  quod  membrum  lacerum^  laeaumquCt  eat  aut  obeat  quo 
minua  ipae  aptua  ait,  morboai  aunt,  ( Aulus  Gellius  Lib.  4.  Cap.  2.) 
See  also  the  Commentaries  of  Voet  and  Noodt,  to  Lib.  21.  Tit.  1»  of 
Oie  Digest. 

In  the  following  case  we  think  the  purchaser  was  hard  to  plcas£, 
M  Gargilianum,  falaum  venditorem, 
Morio  dictua  erat,  viginti  millibua  emi. 
R^dde  jjiibi  nummoa  GargUiane:  aafiit, 

(JVTart.  Rpip.  XIIT.  Lib.  VITl )        R, 
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Adau  Fulmer,  V8.  Denkis  HatS|  the  same,  vs.  Smswnsxo. 

Where  Ufury  is  set  up  iis  a  defence  to  ao  action,  and  the  plaintiff  fo  called 
upon  by  the  defendant  to  swear  whether  the  consideration  of  the  contract 
wos  usurious  or  not)  and  does  "wear  that  It  was  not  usurious,  the  defendant 
can  nol  introduce  other  witnesses  to  c&nlradiet  tb^  plaintiff. 

Bat  the  plaintiff  mi^  be  called  upon  to  prove  one  fact,  and  other  witnesses 
to  prove  othef  facta,  connected  with  it,  all  of  which,  taken  together^  niay 
establish  the  usary,  which  could  not  be  made  to  appear  by  any  one 
witness. 

Usury  roay^  sometimes,  be  inferred  from  a  train  of  circmnstancet. 

These  cases  were  tried  at  LeKington,  spring  ternni  1825, 
before  Jntlge  Richardson.  They  were  actions  on  notes* 
The  defence  set  up  was  usury.  The  defendant  gave  the 
plaintiff  notice  that  be  would  give  evidence,  as  he  was  alp 
lowed,  by  the  act  of  17T7,  {PtA.  Lam^  286.  2  Bt€9.  Dig. 
319,j  of  the  fact  of  usury,  unless  the  plaintiff  would,  in  pur ' 
suance  of  the  act,  deny,  upon  oath,  the  truth  of  the  usury. 
The  plaintiff  did  come  into  court,  and  on  oath  denied  that  there 
was  any  usury  in  the  case;  and  the  only  question  which  arose 
was,  whether  the  plaintiff,  having  denied  the  fact  of  usury  the  de* 
fendant  could  now  introduce  other  witnesses  to  prove  the  usuryf 
The  judge  held  that  the  defendant  could  not  introduce  other 
witnesses,  but  that  he  was  precluded  by  the  oalhof  tbepban^« 
The  defendant  now  appealed. 

NoTT,  J. — The  court  concur  in  opinion^  in  this  casey 
whh  the  presiding  judge.  The  defendant  is  not  driven  to 
bis  own  oath,  except  where  the  fact  cannot  be  proved  by  any 
other  witness;  and  the  plaintiff  can  never  be  sworn,  except 
when  he  is  called  upon  by  the  defendant.  If  the  defendant 
can  establish  his  defence  by  the  other  witnesses,  be  neednot 
call  upon  the  plaintiff.  If  he  chose  to  call  upon  the  plaiui* 
tiff  in  the  first  instance,  he  ought  noi  to  be  permitted  to  call 
other  witnesses  afterwards,  to  prove  the  fact.  If  his  object 
in  calling  upon  other  witnesses  be  to  discredit  the  plantiff,  it 
is  unnecessary;  for  destroying  the  credit  of  the  plaintiff  does 
not  establish  the  usury.    I  do  not  mean  to  say  other  witnesses 
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shall  nerer  be  called  after  the  plaintiff  has  been  sworn;  but 
that  they  shall  not  be  sworn  to  eontradiet  his  oath.  Usury 
may  sometimes  be  inferred  from  a  train  of  circamstances. 
The  plaintiff  raay^be  called  upon  to  prove  one  fact  and  other 
witnesses  may  be  called  upon  to  prove  other  facts.,  connected 
with  it|  all  of  which  tikken  together  may  establish  the  usury 
which  could  not  have  been  made  to  appear  by  any  ooe 
witness. 

The  motion  must  be  refused. 

James  /.  CaUweUf  for  the  mofioo* 
CdldweU  and  Jonei^  contra* 


TiLiUN  Hanks  adt.  Robeet  Hmm^ 

iKk  Infant  is  not  boond  by  a  sabmiasion  lo  an  award,  and  a  nala  given  by  bStf » 
in  ponaanoe  of  an  award,  it  void,  thoagb  tha  matter  lobmitted  was  a  (Mi 
eommitted  by  the  infant 

An  infant  is  liable  for  torts,  but  It  4oes  not  follow  that  his  contracts  in  com* 
pensation  for  torts  are  valid. 

This  was  an  appeal  fin>m  the  judgment  of  a  magistrate. 
The  appellant^  an  infant,  committed  a  tort,  for  which  he  was 
sued;  the  matter  was  submitted  to  arbitration,  i|nd  the  arbt» 
uators  awarded  against  him.  The  magistrate  thought,  that 
as  the  note  was  given  for  damages  for  a  Uxif  for  which  he 
was  liable,  the  obligation  of  the  note  was  valid.  Judge 
Craillard  dismissed  the  appeal,  and  confirmed  the  decision  of 
Uie  magistrate. 

A  motion  was  now  made  to  reverse  the  dedsioil. 
Because  the  award  was  voidable  at  least,  and  consequently 
Ae  note  was  so. 

Harrison,  for  the  motion, — Smd  an  infant  could  not 
submit  a  matter  to  an  arbitrament.  (1  Jacob  L.  D.  190.  Com., 
Dig.  New  Ed.  659.  Btngham^s  Law  of  Infancy ^  93.  Kyd  en 
Awards  35. 

JoHNsoH,  J.^— Xjenerally  all  contracts  made  by  in&olB 
4M  either  void  or  voidable.     The  aceftioos,  to  this  m)^ 
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'  coifisists  of  contracts  for  his  benefit:  and  even  amongst  tliesCi 

'th^  only  one,  perhaps,  by  which  he  is  absolutely  bound,  U 

f,  for  necessaries^  (^  Bacorijlnf,  andAge^  Letters  F  and  L) 

t  '        It  is  true,  as  is  contended  for  in  support  of  the  motion, 

that  an  infant  is  liable  for  torts;  and  it  is  concluded  that 

« therefore  he  is  liable  on  his  contract  to  make  compensatioa 

(,  lor  the  injury,  as  beneficial  to  himself. — If  we  give  to  this 

'argument    the    greatest    latitude,    the     conclubion    must 

fail  for  the  want  of  proof;  for  it  would  be  difficult,  if  not 

impossible,  in  most  cases,  to  ascertain  the  precise  quantum  of 

injury.   The   reasons  of  the  rule,  which  exempts   infants 

from  their  liability  on  contracts,  is  founded  on  their  supposed 

want  of  capacity  and  discretion,  and  the  law  is  so  careful  of 

the  rights  of  infants  that  they  are  protected  from  contracts  to 

pay  extravagant  prices  even  {xk  necessaries,  (3  Baeon^  Tit* 

tnf.  Jigty  L  5^3.)  And  if  the  agreement  be  tested  by  this 

"reason  it  must  at  once  fall  to  the  ground;  for  surely  it  must 

require  at  least  as  much  capacity  and  discretion  to  contract 

-^bout  a  tort^  as  about  the  ordinary  concerns  of  life.     The 

fact  that  the  consideration  of  the  note  in  question  was  a  com* 

peksation  for  a  tort,  is  an  assumption  not  warranted  by  the 

^^vidence, .  It  is:  true  that  the  award  was  on  a  matter  of  that 

sort,  but  an  infant  is  not  bound  bv  a  submission  to  an  award: 

lit  could  not  therefore  constitute  evidence  of  the  fact.  K^d  m 

■^  Atpards  Sdr  Motion  granted. 

Harrison^  and  Shanklin^  for  the  motion. 
.,  1 I  ^i  contra. 


Bltthe  vs.  Scthcblahd.    Same  vs.  Keith. 

The  declarations  of  a  sorveyor,  dead  at  tbe  time  of  the  trial,  who  originally 
located  the  land,  are  admissil^le;  on  a  question  as  to  tbe  location,  (a^ 

36,  wbeie  the^eath  of  the  surveyor  was  a  inatter  of  pubUc  notoriety/and  tbe 
party  inadyertefitly  neglected  to  prove  bis  deatb,  and  by  direction  of  tba 
court  a  verdict  was  found  against  bim  for  that  reason,  the  conrt  granted 

.  tii)See,«Me,iheGl«eofi^arT».Coffri;S&7-an/fno^e2ap.       f^ 


•     «       * 
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B  Tipw  trial,  tbathe  might  prove  that  fact;  as  it  was  an  inadf^rtenoe,  frott 
which  the  most  circum'spect  are  not  exempt. 

Appiif^atiotis  for  iievv  trials,  are,  with  some  limitations,  always  addressed  io 
the  discretioo  of  the  coon,  which  has  ofteo  granted  them)  when  verdicta 
r         have  been  obtained  by  surprise  or  Inadvertence. 

*fhe  great  object  of  courts  19  to  ascertain  the  truth  of  the  facts  betwe^a 
parties  litigant,  and  where  it  is  apparent  tliat  truth  has  not  been  attained, 
and  that  without  a  fault  in  the  party  amounting  to  negligence,  the  court 
^       will  f^ive  relief. 

Tried  before  Judge  Gaillard,  at  Pendleton,  Spring 
Term,  1825. 

Tl^ese  were  actions  of  trespass  to  try  titles,  and  the  only 
question  was  of  location.  The  defendants  offered  the,  testi-' 
jnony  of  Stephen  Adams,  taken  in  writing  by  consent  of  par- 
ties,  who  stated  as  follows: 

.  "  I  was  well  acquainted  with  the  lines  of  Watt's  tract 
a  short  time  after  they  were  run,  and  derived  my  information 
frorfi  Burnett  Crafton,  the  original  surveyor,  who  ran  them. 
He  shewed  them  to  me  four  or  five  weeks  after  he  made  the 
^urvoy.  He  shewed  me  a  Poplar  station  on  the  north  side  of 
t)ie  Osloudy  rjver  on  Rileysline,  which  he  said  was  a  station 
for  both  tracts^  viz,  Watt's  and  Riley's.  He  then- shewed  me  a 
stake  wiiich  be  said  wa^  the  north  western  comer  of  Watt'^ 
tracts  and  about  two  feet  from  it,  a  hickory  busb  or  small 
tree,  now  a  stump,  which  he  said  was  the  corner  of  Riley'd 

'  land.  I  have  lived  within  a  mile  of  this  land  ever  since,  and 
am  well  acquainted  with  it.  The  said  Crafton  further  told  * 
me  that  the  line,  commencing  at  the  fallen  red  oak,  and  run« 
ping  west,  was  made  by  him,  and  intended,  at  first,  as  a  bouQ« 
dary,  but  when  be  came  to  the  good  flat  land.  Watt's  direct* 
ed  him  to  anuU,  and  discontinue  it,  which  he  did.  He  then 
went  to  Riley's  corner  and  placed  a  stake  as  a  corner  for 
Watt's  tract,  near  the  Hickory  stump,  aforesaid,  and  then  ran 
a  line  so.  as  to  intersect  the  widdow  Criswell's  line  below* 
1  went  with  the  surveyor  Maj.  Lewis,  and  pointed  out  to  him^ 
asnear  fis  I  cp^ild,  where  tlie  stake  corner  stood  near  the  stamp  . 

*  aforesaid,  and  went  with  bim  on  the  JN.  E.  line.     1  also 
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t 

shewed  him  the  fallen  red  oak  where  the  ammlied  line  cohijh 
menced,  I  have  exainined  the  plat  made  by  Lewis  and  think 
it  a  correct  representation  of  the  lines  I  shewed  him.    I  told 
the  grantor,  under  whom  the  plaintiff  claimed,  the  night  after 
be  made  the  survey,  that  he  had  run  into  Watts^  line." 

His  honor  rejected  this  testimony  oik  the  ground  that  i^ 
Was  not  proved  that  the  surveyor,  Bennet  Craftoo,  was  dead. 

Verdict  for  the  plaintiffs. 

The  defendants  counsel  moved  the  appeal  court  for  a 
new  trial,  on  the  ground  that  the  testimony  should  have  been 
admitted;  and  urged  for  a  new  trial,  that  it  was  a  matter  of 
each  public  notoriety,  that  the  surveyor,  CraAon,  was  dead, 
that  it  was  altogether  inadvertency,  occasioned  by  the 
ttotoriety  of.  the  fact,  which  caused  the  counsel  to  neglect  the 
proof. 

Johnson,  J. — ^There  has  been  no  controversy  about 
the  question  whether  the  declarations  of  a  deceased  surveyor^ 
who  originally  located  the  land,  is  or  is  not  admissible  on  a 
question  of  location.  All  agree  that  they  may.  Nor  is  it 
ques^QDed  that  to  let  it  in,  it  was  incumbent  on  the  party 
offering  it  in  the  first  place  to  prove  his  death.  If  the  case 
rested  solely  on  this  state  of  facts,  the  coutt  would  not  hesi« 
tate  to  let  the  verdict  stand.  But  it  is  obvious  from  the  cir-^ 
cumstances  which  have  been  developed,  on  the  argument  here, 
Aat  the  death  of  Crafton,  the  surveyor,  whose  declarations 
were  offered,  was  a  matter  of  public  notoriety  many  years  ago, 
and  that  the  omission  to  prove  it  was  an  inadvertence  from 
which  the  most  circumspect  are  not  exempt,  or  a  confidence 
,  that  formal  proof  of  a  fact  so  notorious  would  not  be  required, 
and  furnish,  in  the  opinion  of  the  court,  snflkient  reasons  for 
blending  the  case  back. 

Applications  for  new  trials  are,  with  some  limitations^ 
always.addressed  to  the  discretion  of  the  court;  and  although 
it  should  be  exercised  with  great  caution  and  circumspection, 
yet  our  own  decisions  furnish  many  instances  in  which  new  triab 
h$i99  been  granted,  wbena  verdict  has  been  obtained  b>  vp 
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ptke  or  inadverleoce.  And  tbe  cases  of  verdiets  iiMiiifi»tly 
against  evidence  fiurnish  a  wide  field  for  tbe  eierdse  of  this 
power. 

One  of  the  most  prominent  objects  in  tbe  institatioo 
and  organisation  of  courts  of  josdce,  was  to  ascertain  tbe^ 
tnith  of  facts  between  parties  litigant;  and  wbere  it  is  appa* 
ffent^  tbat  this  object  has  not  been  attained,  and  that  without  a 
fiiult  in  the  party,  amounting  to  negligencoi  it  becomea  tlie 
duty  of  this  court  to  give  relief. 

Motion  granted. 

W.  R.  Datfiij  for  the  modoo«, 
Earhy  Solicitor,  contra. 


TcBPiir  vs.  BaiiTNOK. 

th»  dectantioiii  of  a  party,  when  accompanied  by  an  act,  may^w  veeeivfid , 
In  evidence  ai  eiplanaiory  of  that  act,  as  consUtuting  a  part  of  thetcf  fMl« 

So,  where  the  plaintiff  gave  In  evidence  tbe  acknowledgenMnts  of  B.  an  In-^ 
competent  witness,  that  he  held  as  tenant  for  the  plaintiff,  the  defendant 
may  prove  B*s  declarations  astohis  motives  end  the  manner  of  his  tenancy, 
as  eiplanatory  of  tbe  act. 

tifbere  a  tract  of  land  was  sold  at  sheriff  lale  as  the  property  of  C.  In  an  action 
totiy  titles  between  A.  against  B.  the  purchaser,  a  plat  of  resorvey  made 
for  C  may  be  given  in  evidence  to  shew  the  estent  (^the  defendants  po^ 


Thive  are  some  exceptifms  to  Ae  mle,  Aat  n  Judgment  cannot  be  givea  ia 
evidence  to  affect  any  Iwt  parties  or  privies;  as  wbere  itisonrtltotes  a  linkla 
a  chain  of  titles,  or  goes  to  establish  a  collateral  fact;  as  to  shew  that  the 
deelantions  of  a  tenant  eoald  have  no  albct  opon  the  rights  of  tbe  parties 
from  the  sHnatlon  in  which  he  Hood. 

Mo  color  of  title  is  neoessaiy  to  given  party  a  right  by  possessioQ.  (u.) 

After  the  qniet  enjoyment  of  lands  for  five  jrears  fnow  ten^  the  law  pntu$iie$ 
atiiie  in  theoccnpant  which  may  have  bden  lost  by  accident.  The  pos- 
session  is  snbsUtnted  In  the  place  tX  title. 

Tbe  pomessiottbefaig  proyad  by  i^ber  ovidenoe,  the  deed  b  only  looked  to 
as  defining  Its  estent,  nod  for  thai  |NVpose  a  SMre  survey  b  as  bigb 
evidence. 

Uapefsonbelo  pomswloa  of  •  psiacolar  fet  or  ttaet  of  land,  well  known 
I7  a  partlcnto  aamoilbeboimdi  of  which  are  dIsUoctly  aBarimd,tt  wonld 

(a)  Sed|rSIKimsYS.JIf>^lCsii#.Ay.#a 


! 
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he  TOfficicDt  (b  aathoriee  the  jury  from  possession  of  ir  part  (ojind  a  rcrdief 
for  the  wfutle^  even  tkoogfa  the  possessor  should  have  neitber  deed  nor 
plat. 

Whenever,  thcrelbre^  a  person  holds  by  possessidn  ohiy,  a  deed,  plat  or.aof 
other  color  or  sembfanGe  of  tille,  will,  usually,  furnish  of  itself,  sufficient 
evidence  of  the  eiten  t  of  Ilia  poasesaion.  wiflioat  any  other  proof. 

When  he  has  not  such  evidence,  be  may  ^re^rt  to  «qy;  otUr;  •^€b  as  vt^))e  . 
marked  lines',  adjaccnf  ditebei,  fences,  or  any  other  that  shaU  be  satisfac- 
tory to  the  minds  of  the  Jury." 

Stale  demands  or  claims  of  land  are  not  to  be  encouraged. 

«      *  » 

Trespass  to  try  title, 

Spartanburg,  Spring  Term,  1824,  tried  before  Judge 
Gaillard. 

The  plaintiff's  title  to  tlie  land  in  dispute,  under  a  granf 
dated  the  5th  of  March,  17§7,  was  admitted.  The  defendant 
claimed  the  land  as  purchaser  at  a  sheriff's  sale,  nrade  en  the 
6th  of  January,  1823,  and  title  from  the  sheriff  dated  on  the 
1 1  th  of  the  same  month.     He  also  set  up  another  claim  under 

a  deed  from  the  Sheriff,  dated' on  the  fifth  of  rebruary,  1822.  ; 

-^    ..it,  t  .      t .        '  y.f        •I.I 

The  sale  made  oq  the  6th  January  1823  was  ujnder  a  judg* 
meni  of  nonsuTl  agairist  the  plaintiff,  by  the  defendant,  enter- 
ed up  on  the  5th  of  December,  1822.  "the  judgment  and  exe* 
cuiion  were  both  ordered  by  the  court  to  be  set  aside  iii  April 
term,  1828. 

The  other  ciiaim  set  up  by  the  defendant  was  under  a 
a  deed  from  the  sheriff,  dated  on  the  9th  of  February,  |822., 
when  the  land  was  sold  as  the  property  o£  Hunt,  at  the  suit  of 
Turner.  It  had  previously  been  sold  as  Spear's,  at  the  suit 
of  L.  B.  Pool,  by  the  sheriff,  on  the  6th  oif  September,  181  p^ 
and  bought  by  Runt  to  wliom  the  sheriff  executed  a  titleon 
the  9th  of  October,  1819.  Tlie  land  was  admeasured  and 
laid  but  to  Spears,  pursuant  to  a  warrant  from' James  Smfth, 
commissioner  of  location,  by  S.  Dickson,  a  deputy  purveyor, 
and  a  plat  of  it  made  by  him  on  the  3rd  of  April,  1804;  and 
another  plat  on  the  19th  of  September,  1808.  Spears  wa5 
in  ppssesision  of  the  land  twenty  odd  years,  e^id  clai^ned  it  as  i 
his  own,  and  continued  in  possession  of  it  until  ousted  by  Hunt. 
After  the  sale  by  the  sheriff  to  Hiuit,  and  not  tefore,  he  spokr' 
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0 hl^  being  the  tenant  of  TnrpinA  and  (fiiSbe  21st  ef  Octobpri 
1830,  acknowledged  himself  his  tenant  in.  writiqg.  It  .was 
contended  that  the  potssession  f^  Sp^ar^.  vas.pC  a  fiduciary 
character,  an<l  that  he  conid  acquire  nq  titN  to  the  land  under 
the  statute  of  limitations. 

His  honor  instructed  the  jury  ttipit  the  title,  of  the  de** 
fendant,  under  the  Judgneut^anc).  ^xecutioa  of  Turpin  could 
not  be  sustained;  that  the  charaptisr  of.Spear's  possession  was 
«  matter  for  their  consideration.  :3esides«tbe  evidence  that 
he  claimed  the  land  for  himself,. .])r.<  Youqg  swore  he  heafd 
him  say  he  was  going  to  see, Turpin,. that  tliey.  had  sold  his 
(Spears')  land  "for  little  or  nqthing,  thatibethad  ofiered4o 
purchase  it  from  H«nt,  but  that  be  would  not  give  him  a  fair 

chance.  He  asked  Dr.  Young  if.he.wejot  wA  acknowledged 
bimself  Tiirpin^s  tenant  whether  he  could  not  retain  posses- 
sion of  It,  and  said  they  were  suing  him  for  ^the  pos^essiop. 
His  honor  added,  that  wbatevermight  be  the  effect  of  the  ac- 
knowledgement to  Turpin  if  the  suit  w^re  b^tfreen  Turpin 
and  Spears,  it  coul^  not  affect  the  right  of  the  defendant,  de- 
lived  from  Hunt,  who  purchased  the  Isuid  ^t  sheriff^s  $ale 
In  ;81p. 

The  jury  found  a  verdict  for  the  defendaQt. 

The  plaintiff  appealed  on  the  following  grqunds,  yiv 

1st.  Because  the  deed  to  defendant  made  by  the  sheriff 
at  the  time  the  land  was  sold  as  the  property  of  the  plaintifi^ 
ought  not  to  have  gone  to  the  jury;  even  under  the  charge  of 
the  court  that  it  ought  not  to  avail  defendant  any  thing. 

3nd.  Because  the  declarations  of  Spear^  under  whom 
.defendant claimed  to  support  his  ti^lej  qijght  ^Qt  to  b^^ve  heei^ 
giveii  in  evidence. 

3d.'  Because  the  plat  of  re-survey  mad?  in  18Q4,  for 
Spear,  was  not  legal  evidence,  or  color  of  titl^  to  show  the 
extent  of  his  claim,  and  therefore  ought  Qpt  to  have  gone  to 
the  jury. 

4th.  Because  the  evidence  on  the  part  of  plaintiff  shew* 
qd  that^  Spear  entered  as  a  tenan^  oj^  md§t  4  Ci>ntrac(  c^ 
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pufcbase  firom  the  plaintiff,  and  therefore  the  stat.  of  fitt 
cottld  not  barr  the  plaintiff. 

5th.  Because  the  character  of  the  possession  was  «t 
most  very  daubtfidf  and  on  that  acconnti  could  not  avail 
the  defendant. 

6th.  Because  the  record  in  the  case  of  WiDiam  Hunit 
t$.  John  Spear,  was  given  in  evidence  in  this  case. 

7th.  Because  the  court  mistook  the  law  in  stadng  to 
the  jury,  that  although  the  tenant  could  not  acquire  a  title  by 
possession  against  his  landlord,  for  his  own  b«iefit,  but  stiflf 
as  respected  the  rights  of  third  persons  the  tenant  might  aC'^ 
^pire  a  title  by  possession  even  against  his  landlord. 

8th.  Because  the  verdict  ought  not  to  have  given  de» 
lendant  more  land  than  had  been  held  in  actual  adverse  po^ 
session  by  Spear  for  more  than  five  years,  the  extent  of^whicb 
was  not  shewn. 

fVaU%9  nanuon.'^The  sheriflTs  tide  under  a  judgment  and 
execution,  which  had  been  set  ande,  is  not  admissible.    TbeT 
judge  charged  afterwards,  that  the  jury  should  not  regard  itr 
It  is  contended  that  the  judgment  was  irregular,  and  yet  the 
sale  under  it  was  good:  admitted  that  the  purchaser  was  not 
bound  to  look  to  the  regularity  of  the  proceedings.  But  be  did 
not  controvert  that  doctrine  where  a  stranger  is  the  purchaser* 
But  it  was  different  with  respect  to  the  plaintiff,  who  has  car* 
ried  on  the  irregular  proceedings.  A  party  may  obtain  a  co»> 
iession  of  judgment  upon  a  forged  or  fictitious  instruments^ 
Here  the  deed  was  regarded  as  a  nullity;  yet  it  was  allowed 
to  go  to  the  jury.    What  difference  to  the  losing  party  if  the 
judge  admits  improper  testimony,  and  then  tells  die  jury  not 
to  regard  it-    Who  knows  but  the  jury  found  pn  that  deed* 
(15  Johns.  2S0.) 

3nd.  Because  the  declarations  of  John  Spear  should 
not  have  been  admitted.  He  had  no  objection  to  die  evidence 
of  his  living  on  the  land,  but  to  his  claims  of  it.  The  evidence 
that  Spears  paid  tax  for  some  land  was  incompetents 
farty*0  declarations  are  0ot  evidence  for  himself,  or  tbofp 
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wlio  claim  nnder  him.  Spear  was  in  court,  and  if  a  compe- 
tont  witness  he  ^houhl  have  been  sworn  (6  Johns.  21;  7  Johns. 
9C;  II  Johns.  1S5;  I  Johns.  339  )  The  susvcyor  ought  to 
have  been  produced  to  prove  the  survey.  The  objection 
that  the  record  in  the  §uit  of  Hunt  vs.  Spear  should  not 
have  been  admitted  was  valid.  It  was  not  proper  evidence. 
In  relation  to  the  question  whether  Spear  had  acquired  a  ti- 
tle by  Stat,  of  limitation^  the  evidence  was  unnecessary,  if  Hunt 
had  acquired  Spear's  title.  The  record  was  not  evidence 
except  between  parties  and  privies.  (1  Wheat.  6.) 

As  to  the  statute  of  limitations,  there  was  no  evidence 
to  sliew  marked  lines,  but  the  plat.  The  question  was 
whether  possession  of  a  small  part  could  establisli  a  right  tb 
ihat  extent.  As  to  Spear's  letter,  be  said  the  judge  instructed 
the  jury  that  the  letter  was  of  no  weight,  without  that  to  which 
it  was  an  answer.  The  letter  was  before  his  title  vested.  It 
would  shew  that  he  was  not  holding  adversely.  It  put  Tur- 
pin  off  his  guard.  Spear  said,  when  the  land  was  sold  as; 
his  property  that  it  belonged  to Turpin.  {Williams in  ''*1^ Gee ^ 
Cons.  Rep.  90.J  Colour  of  title,  he  conceived,  was  any 
written  muniment  evidencing  title. 

Hennj^  contra. — A  purchaser  at  shen3''s  sale  is  pro- 
tected though  tiie  judgment  be  set  aside,  (i  J^oH  fy  ^4^ Cord 
12.  lb.  408.  [3  Johns  Rep.  97.  8  Johns.  361.) 

Earle^  against  the  motion. — The  deed  was  properly  ad- 
mitted. If  a  judgment  be  set  aside,  for  matter  dehors  the  re- 
cord, a  title  which  has  accrued  under  it  cannot  be  afTccted* 
(1  Phillips  Ev.  131.J  The  declarations  of  tenants  are  alwaj's 
admissible,  so  far  as  they  relate  to  possession.  (1  John 
Rep.  159.; 

NoTT,  J. — ^The  degree  of  confidence  with  which  the 

r 

defendants  counsel  has  pressed  his  claim  for  a  new  trial,  in  this 

case,  has  excited  something  more  than  ordinary  attention  in 

the  court  to  discover  if  possible  whether  the  motion  really 

possesses  the  merit  which  has  been  supposed.     But  it  ha^not 

appeared  to  us  in  the  same  point  of  view  in  which  it  has  pre- 

34 
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sented  itself  to  the  counsel.  It  appears  by  the  first  ^roundi 
that  the  judge  permitted  a  deed  to  be  given  in  evidence  which 
was  bottomed  on  a  judgment  that  had  been  set  aside.  But  il 
will  be  observed  that  when  the  deed  was  produced  it  could 
not  be  discovered  that  the  judgment  did  not  still  remain  in  full 
force.  And  when  it  afterwards  appeared  to  have  been  revers- 
ed, the  judge  instructed  the  jury  that  they  must  not  regard  it 
as  constituting  any  part  of  the  evidence.  It  will  often  bappes 
that  testimony  may  be  admitted  in  an  early  part  of  a  case, 
which  may  become  improper  by  the  after  introduction  of 
other  testimony;  or  a  judge  may  admit  testimony  of  the 
incompetency  of  which  he  may  afterwards  become  satisfied* 
In  such  cases,  the  only  method  of  preventing  the  mischief 
which  might  otherwise  ensue,  is,  by  instructing  the  jury  not 
to  regard  it.  And  it  is  always  t<r  be  presumed,  that  they  will 
be  governed  by  such  instructions,  tt  would  be  very  embar- 
rassing if  every  such  step  were  to  be  a  ground  for  a  new  trial. 
I  think,  therefore,  that  every  thing  was  done  in  this  case,  that 
.the  party  had  a  right  to  expect.  And  I  presume  the  verdict 
of  the  jury,  Tt^as  not  at  all  influenced  by  that  testimony. 

The  second  ground,  contains  a  very  well  settled  rule 
of  law,  that  the  declarations  of  a  person  shall  not  be  received 
in  support  of  his  own  title.  But  the  declarations  of  a  party 
when  accompanied  by  an  act  may  be  received  as  explanatory 
of  that  act,  as  constituting  a  part  of  the  re$  gest<t.  The 
platntiffhad  produced  in  evidence  an  acknowledgment  of  the 
witness,  that  he  would  become  his  tenant,  thereby  admitting 
the  right  of  the  land  to  be  in  him.  The  defendant  had  a  right 
therefore,  to  give  in  evidence  his  declarations  as  to  his  motives 
and  the  manner  of  his  tenancy  as  explanatory  of  that  act.  The 
defendant  could  not  have  called  Spear  as  a  witness,  because 
he  had  an  interest  in  supporting  his  title,  as  it  went  to  discharge 
a  debt  which  he  would  otherwise  have  continued  liable  to  pay. 

3rd  The  plat  of  resurvey  was  not  offered  as  evidence 
of  title  but  as  defining  the  extent  of  defendants  possession^ 
And  for  that  purpose  it  was  certainly  admissible. 
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4th.  and  5th.  The  fourth  and  fifth  grounds  presented 
questions  for  the  consideration  of  the  jury>  in  which  the  court 
is  not  disposed  to  interfere. 

6th.  With  regard  to  the  sixth  ground,  it  is  a  very 
familiar  principle  that  a  record  cannot  generally  be  given  in 
evidence  to  affect  any  but  such  as  are  parties  or  privies  to  it. 
But  there  are  exceptions  to  that  rule;  as  when  it  consitutes  a 
link  in  a  chain  of  title,  or  goes  to  establish  a  collateral  fact. 
In  the  case  now  under  consideration,  the  plaintiff  claimed 
tinder  Spear,  under  whom  the  defendants  claimed  as  his  tenant, 
and  contended  thererore  that  defendants  could  derive  no 
title  from  him.  To  rebut  that  evidence  the  record  was  pro- 
duced to  shew  that  Spear  had  actually  been  divested  of 
his  right  before  he  acl*nowIedged  the  right  of  the  plaintiff. 
It  was  not  offered  as  evidence  of  defendant's  title,  but  to  shew 
that,  from  the  circumstances  of  the  case,  and  the  relation  in 
which  Spear  stood  to  the  parties,  at  the  time,  his  acknowledge- 
ments could  neitherweaken  the  title  ofone  nor  strengthen  that 
of  the  other. 

7th.  There  does  not  appear  to  be  any  thing  in  the  in- 
structions of  the  judge  to  the  jury  which  will  authorize  the 
Interposition  of  this  court. 

8th.  With  regard  to  the  verdict,  it  belonged  to  the  jury 
to  determine  the  extent  of  the  defendant's  possession.  No  colour 
of  title  is  necessary  to  give  a  party  a  right  by  possession. 
The  object  of  the  law  is  to  quie'  persons  in  their  possessions. 
After  the  quiet  enjoyment  of  land  for  five  years,  the  law  pre- 
sumes a  title  in  the  occupant,  which  ntay  have  been  lost  by 
accident.  The  possession  is  substituted  in  the  place  of  title* 
Color  of  title,  I  think,  at  best,  a  far- fetched  figure,  and  difficult 
to  define;  perhaps,  however,  it  is  the  best  that  can  be  used  in 
reference  to  the  subject  to  which  it  is  applied.  I  think  that 
in  its  common  acceptation  it  is  understood  to  mean  any  sem- 
blance of  title  by  which  the  extent  of  a  man's  possession  can 
be  ascertained.  An  actual  deed  from  a  person  who  has  no 
right  conveys  nothing.    It  is  not  exclusive  evidence  of  pos- 
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session.    The  possession  being  proved  by  other  evidence,  the 
deed  is  only  looked  to  as  definhig  its  extent.     And  for  that 
purpose  a  mere  survey  is  evidence  of  as  high  a  nature.     Sup- 
pose a  person  to  be  in  possession  of  a  town  lot,  the  limits  of 
which  are  known  by  a  general  map  of  the  town,  or  a  tract  of 
land  well  known  by  a  particular  name;  as  for  instance  Tickle- 
berry  or  Palmyra,  the  bounds  of  which  are  well  defined  by 
distinctly  marked  lines,  it  would  be  sufficient  to  authorize  the 
jury,  from  the  possession  of  a  part,  to  find  a  verdict  for  the 
whole,  even  though  the  possessor  should  have  neitlier  deed 
nor  plat.   And,  for  the  most  obvious  reasons.  A  single  deed 
or  plat  is  as  susceptible  of  destruction  by  fire  or  other  acci- 
dent as  a  complete  chain  of  title.  Whenever  therefore,  a  per- 
son holds  by  possession  only,  a  deed,  plat,  or  other  color  or 
semblance  of  title,  will  usually  furnish  of  itself  sufficient  evl^ 
dence  of  the  extent  of  his  possession  without  any  other. 
When  he  has  not  such  evidence  he  may  resort  to  any  other^ 
such  as  visible  marked  lines,  adjacent  lands,  ditches,  fences^ 
or  any  other  that  shall  be  satisfactory  to  the  mind  of  the  jury. 
In  the  present  case  the  evidence  both  with  regard  to  the  nature 
of  the  tenure,  as  well  as  the  extent  of  the  possession,  were 
somewhat  of  an  equivocal  character.      But  they  were  ques^ 
tionsfor  the  consideration  of  thejurj-.      If  the  verdict  had 
been  the  other  way,  perhaps  the  court  could  not  have  said 
that  the  jury  had  done  wrong:  neither  can  they  now  say  that 
they  are  dissatisfied  with   the  verdict.      The  plaintiif  has 
certainly  been  very  negligent  in  delaying  so  long  to  prosecute 
bis  claim.      These  stale  demands  are  not  to  be  encouraged. 
Nothing  tends  more  to  disturb  the  quiet  and  repose  of  the 
community.     Families  are  broken  up,  purchasers  disturbed  ' 
in  their  possessions,  and  creditors,  who  have  trusted  others 
upon  the  rredit  of  their  long  possessions,  are  disappointed  in 
their  ju<»t  expectations  by  some  dormant  claim  which  could 
not  have  been  anticipated. 

Upon  the  whole,  the  court  do  not  see  any  ground  upon 
which  the  plaintiff  can  claim  a  right  to  a  new  trial.,    The 
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questions  of  law  and  fact  were  so  blended  together  that  the 
court  below  had  a  much  better  opportunity  of  forming  a  just 
estimate  of  the  merits  oftlie  case  than  could  pos^bly  be  al^ 
forded  to  this  cQiprt. 

The  motion  therefore  must  be  refused. 

» 

A.  fV,  Thompson^  for  the  motion.  ^ 
Earle  and  Henry ^  contra* 


Hugh  Berkley  vs.  Jabites  Bar&lky. 

« There  are  two  classes  of  cases  in  which  parol  evidence  is  admissible  to  explain 
or  carry  into  effect  a  deed. 

Ooe,  where  the  deed  refers  to  any  thing,  of  which  it  does  not  itself  ftimi^ib 
evidence;  as  where  a  person  sells  all  lite  slaves  he  owns  at  A.  parol  evidence 
may  be  given  to  prove  the  number  he  had  at  the  place,  at  the  time.  Or 
where  a  man  sells  'Miis  share  of  his  fathers  etitate/'  it  is  admissible  to  prove 
how  much  he  was  entitled  to.  (n) 

The  other  class,  is  where  the  de«d  upon  its  face  is  certain  but  some  ambiguity 
is  raised  by  parol,  there  the  enabiguity  may  be  removed  by  parol. 

Where  a  sheriff  levied  on  *^  one  hundre/j  acres,  more  or  less  kc,  Oeing  apart 
of  an  undivided  trad,  iic"  and  in  his  deed  described  it  as"  one  hundred 
aeres  more  or  less,  of  land  belonging  to  (he  eitale  of  John  Miller,  decM." 
parol  evidence  is  admissible  to  shew  how  much  the  undituded  pari  was. 

But  as  the  deed  conveyed  one  hundred  acres  it  could  not  be  proved  by  parol, 
that  (he  defendant  bad  one  part  by  inheritance  and  another  part  by  pur- 
chase, of  thirty  acres  tacfi,  and  that  ordy  thai  part  was  sold,  which  he 
inherited,  aa  it  would  be  contradicting  or  explaining  the  deed,  the  deed 
eonvetftng  more  ilian  both  p\U  together.  But  it  would  have  been  an  ambi< 
guify  eiplainable.  if  the  deed  conveyed  Ifss  than  the  two  shares,  and  de- 
fendant might  then,  prove  which  share  was  aold. 

When  an  ambiguity  is  created  by  parol,  and  the  deed  itself  removes  the  arnbi^ 
guity,  parol  cannot  be  admitted  to  control  the  deed. 

(n)  The  general  rule  is,  that  where  there  is  any  doubt  as  to  the  extent 
of  the  subject  devised  or  sold,  it  is  a  matter  of  extrinsic  evidence  to  show 
what  IS  included  under  the  description,  as  parcel  of  it.  See  3  Starkie  on 
Evid.  1026.  He  cites  Do«  vs.  Burt,  1  T.  R.  701.  Beaumont  vs.  Field,  1  B. 
and  A.  247.  Herbert  vs.  Reid,  16  Fes.  461.  See  also  Dolan  vs.  Brings,  4 
Binnei/49Q.  Jaclcson  vs.  Croy,  12  Johns,  ASLl.  Darrtlt  vs.  Barretts  4  DcHaus- 
ture^s  Rep.  441.  Snydfir  vs.  Snyder,  6  Binney  4SB.  Jackson  vs.  Bower,  1  Caines 
Rep,  358,  and  note  of  eases.  JIamillon  vs.  Cancoodj  3  Har.  and  M^Hen.  437. 

It. 
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I  _  _ 

N   This  was  an  action  of  debt,  tried  before  Judge  Gantt^ 
at  Fairfield,  Spring  term  1825. 

John  Miller  died  intestate  leaving  a  widow  and  several 
children,  possessed  of  a  tract  of  land  containing  about  40O 
acres.  By  virtue  of  a  writ  of  partition,  in  the  court  of  com- 
mon pleas,  the  land  viras  sold  for  partition  among  the  heirs  at 
law,  and  those  representing  them,  some  of  whom  had  sold 
their  shares,  and  some  were  levied  on  and  sold  by  the  sherifiT 
before  partition,  and  the  purchasers  represented  the  heirs 
whose  shares  they  claimed  in  the  proceedings  in  partition^ 
most  of  which  the  defendant  had  bought  in,  and  had  deeds 
of  conveyance  for  them.  The  whole  tract  was  sold  by  the^ 
sheriff  to  the  plaintiff,  under  an  order  from  the  court,  on  a 
credit.  The  defendant  produced  and  proved  his  several 
titles  for  the  distributive  sliares  of  some  of  the  heirs  at  law, 
which  were  allowed  him  at  valuation,  pro  rata. 

The  principal  question  arose  on  the  discotint  tov  the 
share  of  John  Miller,  a  son  and  distributee  of  the  deceased. 

One  Absolom  Simonton  had  obtained  a  judgment 
against  John  Miller,  the  son,  who  inherited  a  share,  and  who 
had  previously  purchased  a  share  from  Caldwell  uid  wife. 
Before  partition  the  sheriff  levied  and  sold  John  Millers 
undevided  share  of  the  land,  expressing  it  to  be  100  acres,  and 
made  the  d^ed  accordingly  to  A.  Simonton,  the  ptaintifi^ 

who  was  the  purchaser  for  $ ,  as  stated  by  the  sheriff  on 

ibeji.fa,  which  was  also  the  consideration  mentioned  in  the 
deed.  Defendant  produced  a  deed  from  Simonton,  convey- 
ing  the  land,  so  purchased,  to  defendant,  which  he  allegedj^ 
conveyed  and  passed  cJl  the  interest  which  John  Miller,  the 
son  had,  to  wit:  twosharet. 

The  plaintiff  contended  that  the  levy,  and  the  discrip- 
tion  in  the  deed,  were  not  sufficient  to  pass  more  than  one$hare; 
that  the  expression  of  <<  one  hundred  acres  more  or  less"  did 
oot  alter  the  meaning;  more  especially  as  it  clearly  appeared, 
that  the  quantity  of  acres  nominally  mentioned  in  the  levy  on 
the^.^a.  from  which  the  deed  had  been  written,  was  in  figure$5 
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and  plainly  appeared  lo  have  been  originally  50,  and  altered 
to  100.  That  there  were  no  words  in  the  levy  or  the 
deed  anthorizing  the  construction,  that  it  passed  all  the  m- 
ierest  of  Miller.  Likewise  that  the  description  was  at  least 
ambiguous  and  uncertain;  and  he  ofiered  parol  evidence  to 
prove  that  there  was,  in  fact,  only  one  share  levied  on  and 
sold.  This  he  said  could  be  proved  by  the  crier  and  many 
other  by*standers.  The  plaintiff  also  offered  to  prove  the 
fact,  that  the  same  sheriff,  soon  after,  did  levy  on  the  share 
of  Caldwell  and  wife,  as  the  property  of  John  Miller,  on  an* 
other  exccntion,  which  was  paid  off  byJohif  Hollis,  who  bad 
^terwards  purchased  it  from  John  iNiiller. 

The  presiding  judge  rejected  the  evidence,  and  in- 
structed the  jury,  that  the  description  in  the  deed  clearly 
shewed,  thataZ/  the  interest  which  John  Miller  had  in  the  land, 
was  levied  on  and  sold;  and  that  the  evidence  could  not  be 
received,  inasmuch  as  the  effect  of  it  would  be  to  contradict 
the  deed. 

The  jury,  according  to  the  charge  of  the  court,  found 
for  defendant. 

The  plaintiff  moved  for  a  new  trial  on  the  following 
grounds: 

1st.  Because  the  description  of  the  land  in  the  levy  and 
sheriff's  deed  can  only  mean  the  share  inherited  by  John 
Miller,  and  not  the  share  or  part  he  purchased  from  Caldwell 
and  wife. 

2nd.  Because  the  deed  and  the  levy  were  expressed  in 
terms  so  ambiguous  as  made  it  a  proper  subject  for  explana«- 
tlon  by  parol  evidence. 

3d.  Because  the  terms  of  the  levy  and  deed,  and  other 
circumstances,  on  the  face  of  the  written  evidence,  clearly 
showed  that  there  was  no  more  than  one  share  sold. 

NoTT,  J. — ^The  principal  question  in  this  case,  is, 
whether  parol  evidence  ought  to  have  been  admitted  to  shew 
that  the  sheriff  had  levied  on  and  sold  the  part  of  the  land  only 
which  John  Miller  acquired  by  descent^  and  not  that  which 
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he  acquired  by  purchase.  There  are  two  clasi^es  of  cases  Id 
which  parol  evidence  is  admissible  to  explain  or  carry  iiitci 
effect  a  deed.  One  is  where  the  deed  itself  refers  to  any 
thing  of  which  it  does  not  itself  furnish  evidence.  There 
parol  evidence  must  necessarily  be  resorted  to.  Thus  if  a 
Rian  should  sell  all  the  slaves  which  he  owned  at  a  particular 
place,  parol  evidence  must  necessarily  be  admitted  to  prove 
the  number  of  slaves  which  he  had  at  that  place  at  the  time. 
So  if  a  man  should  convey  the  share  of  his  fathers  estate  to 
which  he  was  entitled  by  inheritance,  parol  evidence  must 
necessarily  be  admitted  to  show  how  much  he  was  thus 
entitled  to. 

The  other  class  of  cases  is  where  the  deed  upon  its  face 
is  certain,  but  some  ambiguity  is  raised  by  parol  evidence, 
there  the  ambiguity  may  be  removed  by  parol  also.  Such 
is  the  case  put  tn  the  books  where  a  man  devised  land  to  his 
son  Jolm  and  it  appeared  that  he  had  two  sons  of  that  name. 
In  that  case  parol  evidence  was  admitted  to  shew  for  which 
of  the  sons  the  devise  was  intended.  The  case  now  under 
consideration,  appears  to  me  to  come  within  both  the  classes 
which  1  have  mentioned. 

The  levy  on  the  execution  is  in  the  following  words: 
"  Levied  on  100  acres  of  land  more  or  less  whereon 
the  defendant  now  lives  being  a  pnrt  of  an  undivided  tract 
adjoining  lands  of  &c."  The  shcrifPs  return  of  the  sale  is  in 
the  following  words:  <'  I  have  sold  the  above  described  tract 
or  plantation  of  land.''  In  the  deed  he  discribes  it  as  a  tract 
of  lr\nd  containing*' one  hundred  acres,  more  or  less,"  being 
riie  »'  undivided  part  of  a  tract  of  land  belonging  to  the  estate 
of  John  Miller  deceased."  If  this  deed  had  mentioned  one 
hundred  acres,  without  any  qualification,  there  would  have 
been  no  ambiguity  on  its  face.  But  it  is  for  one  hundred 
acres  "  more  or  less,  being  the  undivided  part,  &;c."  The 
object  was  to  sell  that  |)art  of  the  undivided  tract  of  land 
which  belonged  to  John  Ahller  the  son  But  being  uncertain 
how  much  his  part  would  be,  it  became  necessary  to  resort  to 
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parol  evitience  to  establish  that  fact.  With  regard  to  the 
admissibility  of  that  testimony  there  was  no  question.  But 
the  parol  evidence  created  another  ambiguity  which  h.is  given 
Vise  to  the  question  now  under  consideration.  It  was  dis«- 
covered  that  John  Miller  was  entitled  to  one  share  by  inheri- 
tance, being  tliirty  ac/es,  and  another  by  purchase,  which 
logetluT  would  make  sixty  acres.  And  now  tlie  question 
occurs,  whether  parol  evidence  sliall  be  admitted  to  prove  that 
the  sherifl'  levied  on  and  sold  only  the  thirty  acres  which  he 
was  entitled  to  by  inheritance.  The  rule  that  where  an  am- 
biguity is  created  by  parol  it  may  be  removed  by  parol  was 
never  intended  to  violate  the  otlier  rule  of  law,  that  a  deed 
shall  not  be  contradicted  or  explained  by  inferior  testimony. 
If,  therefore,  when  an  ambiguity  is  created  by  parol  the  deed 
itself  removes  the  ambiguity  it  cannot  be  controlled.  Thus 
if  a  ican  convey  to  his  son  John  a  house  in  the  town  of 
Columbia,  «*  being  the  house  in  which  he  now  lives,"  proof 
that  he  bad  two  zons  of  thai  name  would  render  it  uncertain 
which  of  the  two  was  meant.  But  if  by  the  same  testimony 
it  should  appear  that  »ne  of  those  sons  was  in  Europe  at  the 
time  the  deed  was  made,  and  the  other  living  in  the  house, 
tbe  deed  itself  would  remove  the  doubt  of  its  being  made  to 
him  who  was  then  living  in  the  house.  Let  us  test  the  case  now 
before  us  by  those  rules?  The  undivided  part  of  the  land 
which  John  Miller  owned  contained  sixty  acres.  Thirty  by 
inheritance  and  thirtj  by  purchase.  The  deed  conveys  one 
hundred  acres  more  or  less.  Now,  although  it  wa$  uncertain 
how  much  was  conveyed  until  it  was  ascertained  by  parol 
evidence  how  much  John  Miller  owned  of  the  undivided 
tract,  as  soon  as  it  was  ascertained  that  he  owned  sixty  acres, 
nnd  that  one  hundred  had  been  convej'cd,  the  ambiguity  was 
removed;  because  the  deed  contained  more  than  both  hid 
shares  amounted  to.  If  tbe  deed  had  been  for  fifty  acres,  and 
it  had  been  shown  that  his  inheritance  amounted  to  only  thirty, 
but  that  he  had  acquired  as  much  more  by  purchase  tlie  am* 

bigniiy  would  still  have  remained.  For  in  one  view,  it  would 

35 
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have  been  too  little,  and  parol  evidence,  therefore,  might 
have  been  let  in,  to  have  removed  the  doubt.  Bat  the  deed, 
in  this  instance,  removes  the  doubt;  as  it  conveys  all  that  he 
ovrned  within  one  hundred  acres;  which  embraced  both  shares. 
And  to  have  admitted  parol  evidence  to  prove  that  a  part 
only  of  what  John  Millerowned,  was  intended  to  be  conveyed 
when  the  conveyance  embraced  all  and  more  than  all  that  he 
owned,  would  have  been  a  direct  contradiction  of  the  deed 
itself. 

But  it  is  contended,  that  as  the  number  of  acres  mention* 
ed  in  the  levy  is  in  figures  and  appears  to  have  been  altered 
from  fifty  to  one  hundred,  parol  evidence  ought  to  have  been 
admitted  to  account  for  that  alteration.  There  is  some  ap- 
pearance of  such  an  alteration  having  been  made.  But  if 
so,  it  has  been  made  by  the  plaintifi*  himself;  for  the  execu- 
tion has  always  been  in  his  own  hands.  And  in  the  deed, 
which  was  mad6  by  him  in  pursuance  of  that  levy,  the  words 
*<  one  hundred  acres,"  are  written  in  full,  which  furnishes 
higher  evidence  of  the  levy  and  sale  than  could  be  derived 
from  oral  testimony.  I  am  of  opinion,  therefore,  that  the 
parol  evidence  was  properly  rejected,  and  that  this  motiod 
must  be  refused. 

Peareton  and  Clendinen  for  the  motion. 

Clarke  contra. 


M.  SOLOMANV^.  S.  EVANB. 


The  plea  of  lum  tttfaettMh  to  a  boiM),  only  puts  ihefaelum  of  the  bond  i& 
issue,  and  the  defendant,  under  such  a  plea,  cailnot  object  that  the  bond 
was  Illegally  assigned  to  the  plaintiff. 

Wben  the  sheriff  assigns  a  bail  bond  to  the  pklntiff,  under  the  statute,  4Jtmt 
c.  16,  it  must  be  done  under  his  hand  and  sea/,  with  fwo  subscribinf 
witnesses. 

%  date  is  not  indispensably  requisite  to  a  bond,  as  it  takes  affect  from  deliveiy, 
M  in  C8M»  of  all  deeds,  and  U  is  admissiUe.  by  parol,  to  prove  that  it  w« 
1 OQ  a  dUbnat  day  from  that  oa  wUeh  it  is  dated. 
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Johnson  J. — ^Id  addition  to  the  facts  reported,  it  U 
agreed  that  the  defeDdauts  had  pleaded  the  general  issue 
only;  so  that  the  grounds  of  the  present  motion  are  resolved 
into  the  following  propositions. 

1st.  Admitting  the  assignment  by  the  sheriff  to  bf 
irregular,  can  the  defendant  take'liilvantage  of  it  under  the 
plea  of  non  est  factum. 

2nd.  Does  the  circumstance,  that  the  date  of  the  bond 
was  not  filled  up,  until  after  it  was  signed  by  Mrs.  Gamble, 
affect  its  validity?    * 

1st.  The  statute  oi  4th  Ann.  c.  16,  made  of  force  in  this 
state,  (Pub.  L.  96,^  requires  that  the  sheriff  shall,  at  the 
request  of  the  plaintiff,  assign  to  him  the  b^il  bond,  by  "  en  • 
dorsing  the  same,  and  attesting  it  under  his  hand  and  seal,  in 
the  presence  of  tuH)  or  more  credible  witnesses,  &c.''  and 
authorizes  the  plaintiff  to  bring  an  action  in  his  own  name  on 
such  bond  so  assigned.  The  assignment  made  on  the  bond 
in  this  case  was  not  under  the  seal  of  the  sheriff,  and  was 
made  in  the  presence  of  one  witness  only;  consequently  it  is 
irregular;  and  it  may  well  be  doubted,  whether  the  plaintiff 
was  entitled  to  bring  an  action  upon  it.  But  the  defendant 
has  waved  any  advantage  which  he  might  have  had  by  bis 
plea.  The  general  issue  only  puts  the  factum  of  the  bond  in 
issue,  and  it  was  all  that  the  plaintiff  was  required  to  prove. 
The  case  of  Smith  vs.  Whitehead,  {dttd,  1  Selwyn,  M".  P.  6 10,) 
is  directly  in  point.  It  is,  indeed,  a  precisely  similar  case, 
and  is  conclusive  on  this  quiestion. 

2nd.  Whatever  influence  the  want  of  a  date  to  the  bond 
might  have  had  as  to  the  defendants  co-obligors,  he  can 
derive  no  benefit  from  it.  The  act  of  filling  up  the  blank  was 
cotemporaneous  with  his  signing  it,  and,  as  to  him,  it  is  the 
true  date.  But  it  is  not  true  in  point  of  law,  that  a  date  was 
indispensable.  A  hood,  like  any  other  deed,  can  take  effect 
only  from  its  delivery.  Hence  it  is  admissible  to  prove  by 
p^ol,  that  it  was  delivered  on  a  different  day  from  that  on 
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which  it  is  dated;  and,  Tor  the  same  reason,  it  vrould  bind  froffi 
the  delivery,  although  it  was  without  date. 
Motion  granted. 

J.  B.  •Wi/Zer  and  ^fayrant  for  the  motion. 

IVm.  F.  DeSaussure. 


Daniel  M'Kie  vs.  John  Ga!ilincton. 

• 

fho  granting  of  a  newtrinl  is  mAttcr  of  discretion,  and  will  not  be  esercised 
where  the  court  sees  llial  justice  has  been  done. 

So,  in  an  action  to  try  titles,  where  the  original  defendant  was  tenant  to  the 
plaintiff  and  bad  no  right  to  dispute  his  title,  and  a  motion  was  made  by  a 
third  person  to  come  in  under  the  rule  of  court,  as  the  real  defendant,  and 
the  court  refused  the  evidence  of  tenancy,  but  suffered  the  third  person  tQ 
come  in  and  defend,  and  apon  the  trial  it  appeared  that  the  plaintiff  had 
no  title,  the  court  said,  although  the  evidence  ot^  the  tenancy  should 
have  been  admitted,  and  if  proved  the  court  thought  the. second  defendant 
should  not  have  been  allowed  to  come  in,  yet  Justice  having  been  done,  a 
new  trial  would  not  be  granted.  ^ 

This  was  an  action^  of  trespass  to  try  title.  It  was 
origioally  commenced  against  Alexander  Winn.  But  at 
some  court  previous  to  the  trial  the  present  defendant  came 
into  court  and  moved  that  as  Winn  disclaimed  any  title  he 
might  be  substituted  defendant  in  his  place,  alleging  that  the 
right  of  the  land  was  in  him.  That  application  was  resisted 
on  the  ground  that  Winn  was  the  tenant  of  the  plaintiff,  and 
therefore,  could  not  dispute  his  title,  and  that  the  plaintiff 
ought  not  be  placed  in  a  worse  situation  by  substituting  the 
defendant  in  the  place  of  Winn 

The  presiding  judge  required  the  parties  to  lay  affida- 
vits before  him  respecting  the  tenancy;  which  being  heard  he 
granted  the  motion. 

At  the  last  term  the  cause  came  on  for  trial  before 
Judge  Gaillard,  who  made  the  following  report: 

^^  Garlingtou  having  been  made  defendant  by  order  of 
the  court,  I  considered  him  as  the  real  defendant.  He  deriv- 
ed bis  title  from  Brooks^  to  whotn  Al'Kie  sold  the  land.. 
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Ijfooks  paid  part  of  the  purchase  money,  $300,  in  his  life 
time.  Boyd  a  witness  borrowec^  from  Brooks  $S0  whioti 
Brooks  told  him  to  pay  to  lI'Kie,  which  he  did.  Mrs.  Brooks 
uftcr  her  husbands  death  paid  M'Kic  $420  and  took  titles 
from  him;  .$800  was  the  price  of  the  land.  In  order  that 
M*Kie,  might  befriend  her  and  protect  the  land  against  Gar- 
lington's  claim,  she  delivered  her  titles  to  him  and  he 
retains  them.  1  said  to  the  jury  that  if  they  believed  from, 
the  evidence  that  M'Kie  had  been  paid  for  the  land  they 
Qught  to  find  lor  the  defendant;  which  they  did." 

The  plaintiff  moved  for  a  new  trial,  on  tiic  ground 
that  his  honor  rejected  evidence  oflered  by  the  plaintiff  to 
shew  that  Alexander  Wmn  went  into  poosession  under  him, 
and  suffered  the  defendant  Garlington  to  set  up  an  adverse 
title  without  regard  to  Winn's  tenancy. 

l  he  plaintiff  also  moved  the  court  to  set  aside  the 
order  made  in  this  case  substituting  Garlington  as  the 
defendant. 

NoTT,J. — I  think  that  if  1  had  presided  at  the  trial  cf 
this  case,  1  should  have  permitted  the  fact  of  Winns 
tenancy  to  have  been  given  in  evidence.  I  do  not  think  that 
the  plaintiiT  ought  to  have  been  plaqed  in  a  worse  situation 
by  the  substitution  of  another  defendant,  if  Winn  were 
really  his  tenant.  The  question  of  the  tenancy  and  title 
might  both  have  been  left  to  the  jury,  together.  But  the 
question  comes  before  the  court,  now,  after  a  verdict  and 
after  an  investigation  of  the  >vhole  title.  And  we  now  sec 
that  the  plaintiff  could  have  had  no  rightful  possession.  The 
possession  which  he  pretended  to  have  gained  was  by  intrigue 
and  directly  in  the  face  of  his  own  deed.  The  granting  of  a 
new  trial  is  a  matter  of  discretion,  and  will  not  be  allowed 
where  the  court  sees  that  justice  has  been  done.  And,  much 
less,  will  it  be  done,  to  enable  Ihe  party  to  effect  a  most 
palpable  fraud.  The  plaintiff  had  sold  the  land,  had 
received  the  money,  made  the  title,  and  put  the  party  into 
possessioti.     Under  a  pretence  of  protecting  a  friend^ss 
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woman  he  prevailed  upon  her  to  deliver  up  the  title  to  him, 
which  he  detained,  and  then  put.  a  person  in  possession  to 
hold  for  himself  against  her.  And  now  he  says,  he  is  my 
tenant  and  must  not  be  allowed  to  dispute  my  title!  Under 
these  circumstances  he  would  be  considered  as  the  agent  of 
Mrs.  Brooks,  and  the  person  in  possession  as  her  tenant. 
And  as  the  defendant  derived  his  title  from  the  plaintifl^ 
through  Brooks,  to  whom  he  had  sold,  he  is  entitled  to  retain 
t^is  verdict* 

The  motion  therefore,  must  be  refused. 

Farrow  for  the  motion. 

OWea/rcontra. 


Veale  vs.  Hassan  and  Arcqjbr. 

After  the  dissolatioo,  one  partner  cannot  bind  the  other  by  a  new  conlracl; 
but  the  promise  of  one  iviil  prevent  the  operation  of  tlie  sUtote  of  limita- 
tions. 

This  was  a  summary  process,  for  use  and  occupation, 
and  for  a  small  account  for  goods  sold  and  delivered,  against 
the  defendants,  as  partners.  The  facts  are  sufficiently  de- 
tailed by  the  court,  for  a  proper  comprehension  of  their 
judgment. 

Feare$an  for  the  motion. — Cited  2Johnson^s  Rep.  300. 
4  Do.  924.  3  Do.  530.  3  E$p.  Rep.  101.  I  ^d^  Cord's  Rep. 
388.  Sdwyn  107,  that  one  co-partner  cannot  bind  the  other 
after  the  dissolution.  * 

The  acknowledgements  of  one  partner  takes  a  case  out 
of  the  statute,  after  the  dissolution.  {Smith  vs.  Ludlow^  6 
Johns.  267.  BeUzxs.  Fuller ^  1  .u^Cord  521.  Br^s  vs. 
E(x?rs.  Starke,  2  Const.  Rep.  111.) 

Johnson,  J. — ^The  plaintiff's  demand  against  the  dc* 
fendants,  independent  of  the  acknowledgements  of  the  defend- 
ant Archer,  was  full  and  satisfactory,  and  according  to  the 
explanations  admitted  at  the  bar,  they  were  only  used  to  take 


APRIL  TERM.  279 

the  case  out  of  the  statute  of  limitations,  which  had  been 
pleaded  in  bar;  so  that  the  question  whether  one  partner  can 
bind  another  by  a  contract  after  the  dissolution  of  the  part- 
nership, which  comprises  all  the  grounds  tkken,  does  not 
arise  out  of  the  case.  But  the  negative  of  this  proposition 
is  too  dear  to  admit  of  doubt.  One  partner  cannot  bind  another 
by  a  new  contract  made  after  the  dissolution  of  the  partner- 
ship.  As  well  might  one  stranger  bind  another  to  pay  his  debt. 
(2  Johnson  300. 4  Do.  224.  3  Do.  530.  1  .WCord  388.; 

There  is  as  little  difficulty  in  determining  that  a 
promise  made  by  one  of  several  partners  will  pre^(%tothe 
operation  of  the  statute.  It  was  so  decided  iii  the  case  of 
Smith  acPmr,  vs.  Ludlow^  6  Johnson  Rep.  277,  and  is  in 
accordance  with  the  opinion  of  the  constitutional  court  in 
the  case  ofBietz  flrfmV.vs.  Fuller j  1  M^Cord  541,  where  it 
was  held  that  a  promise  made  by  one  of  several  makers  of  a 
promissory  note,  would  take  the  c^se  out  of  the  statute.  And 
the  case  of  Briggsys.  Ex*ors.  ofStarke^  1  Const.  Rep.  111. 
is  decided  oa  the  same  principle. 

The  circumstance  that  Archer  was  insolvent  at  the 
lime  he  made  the  acknowledgements,  which  is  made  the  ionn* 
dation  of  the  second  ground,  can  have  no  effect:  He  was  not 
for  that  cause  the  less  capable  of  admitting  the  truth,  nor  the 
less  worthy  of  credit;  unless  indeed  Hassan  had  proved  that  it 
was  fraudulently  done  with  a  view  to  charge  him;  of  which 
their  is  no  pretence.  That  evidence  was  therefore  properly 
•ejected  as  irrelevant. 

Motion  refused. 

Peareson  for  the  motion. 

Clarke  contra. 
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BEfiiTs  Ex^or.  vs.  Gravus. 

A  plnin(i(riias  no  right,  withont  the.  consent  of  the  dcfrndanf,  by  J^'lng  • 
credit, to  reduce  hisde'ViBnd  ivitliin  the  sumtpHry  process  jurisdiction* 

T!ie  parties,  by  iniitanl  consent,  CRunot  give  jnrisdtcLion,  much  less  cnn  one, 
vvitl)out  tlie  consent  of  tiie  other. 

Bo,  the  plaintiC  cannot  hy  rclcnsing  part  of  his  demand,  reduce  his  cause  of 
action  within  an  inferior  jurisdiction. 

This  was  a  summary  process  on  promissory  notes.  The 
objection  v/as  to  the  jurisdiction^  on  the  ground  that  the 
amount  exceeded  it.  The  facts  will  appear,  in  the  judgment 
of  ^lie»  court. 

Johnson,  J. — Tlie  principal  sum  purporting  to  be 
due  on  the  notes  on  which  this  action  was  brought  was  con- 
fessedly above  the  summary  jurisdiction  of  the  court.  Sa^' 
$114.  The  plaintiff  without  the  knowledge  or  consent  of 
the  defendant  endorsed  on  them  a  credit  of  $5G,44  Which 
he  admiited  to  be  due  by  liira  as  the  executor  of  William 
Sitns  to  the  defendant;  and  the  question  now  submitted  is, 
whether  he  was  not  at  liberty  so  (o  endorse  the  credit  and 
sue  in  the  summary  juiisdiclion  of  the  court  for  the  balance 

That  parties  cannot  even  by  mutual  consent,  give  to  the 
court,  as  such,  jurisdiction  in  a  matter  which  is  excluded  by 
llie  laws  of  the  land,  may  be  regarded  as  a  settled  axiom. 
All  thrir  powers  are  derived  from  this  source.  Hence  the 
inevitable  conclusion  that  one  of  the  parties  cannot  give 
jurisdiction  by  his  own  act.  And  on  this  prnciplc  it  has 
been  ruled  in  this  court  that  the  plaintiff  canqot  release  or 
abandon  a  part  of  his  demand  ancj  maintain  an  action  in  the 
summary  jurisdiction  for  the  balance.  (1  J^^'ott  and  ^Cord 
192.  Const.  Rep.  478.  Tredways  Ed.) 

in  the  case  under  consideration  there  is  no  act  of  tho^ 
defendant  from  which  the  court  can  see  that  he  had.  any 
demand  against  the  plaintiff,  and  the  credit  indorsed  may  be 
voluntary;  and  on  the  other  hand  we  cannot  know  but  that  be 
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loay  d^maBd  double  the  amount  credited^  the  rule  therefore 
applies. 

Motion  refused. 

P.  Farrow  for  the  motion. 
Irby  contra. 


*    ',  ,     ■.    i    ■  I'll. 


The  State  Bank  vs.  Thos.  'Bakeb. 

^  KcoDd  writ  cannot  be  considered  at  an  aliatj  if  it  be  issued  more  than  a 
year  and  a  day  after  the  first,  and  aU  the  initrmtdialf  wjrits  mast  be  re« 
galarly  lodged  with  the  sheriff,  and  cannot,  at  a  subsequent  period,  be 
made  out,  so  as  to  fill  up  the  intermediate  mimben,  to  prevent  the  statute 
uf  limitations. 

This  was  an  action  of  assumpsit  on  a  promissory  note» 
which  became  due  1st  Jan.  1815.  An  original  writ  was  sued 
out  on  30th  Dec.  181 5,  which  was  returned  non  est  invenius. 
A  second  writ,  entitled  dipluriesy  and  on  which  these  proceed* 
jogs  were  founded  was  issued,  jretumable  to  October  term, 
1819.  The  defendant  pleaded  the  statute  of  limitations. 
Plaintiff  replied  an  original  sued  out  within  four  years,  and 
f  optinuances  down  to  the  second  writ.  On  which  defendant 
look  issue.  i 

V  To  support  the  replication,  plaintiff  offered  in  evidence  ^ 
an  oZtOJy.and  pluries  writs  returnable  to  all  the  terms  inter* 
vening  between  the  first  and  second  writs,  which  had  been 
made  out  by  the  attorney,  and  signed  by  the  clerk  after  the 
return  of  the  second  writy  but  had  never  been  lodged  in  the 
sheriff^s  office. 

The  presiding  judge,  being  of  opinion  that  the  replica- 
lion  was  not  supported,  nonsuited  the  plaintiff;  and  this  was  a 
motion  to  set  aside  the  nonsuit. 

Johnson,  J.— -The  position  contended  for  in  support 
of  this  motion  is,  that  on  the  return  of  a  pluries  writ,  at  any 
time  within  four  years,  after  the  return  of  an  original,  the 

plaintiff  may  connect  them  together,  by  making  out  the  con-> 
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tinaanceSxOutof  court,  or  issue  the  intermediate  writs,  and 
thus  save  the  bar  of  tlie  statute;  and  it  would  seem  that  this 
practice  is  supported  by  the  English  authorities.  The 
reasons  on  which  it  is  founded,  are  the  expence  and  inconve- 
nience of  purchasing  a  new  original,  which  do  not  apply  to 
the  state  of  things  existing  here^  and  a  different  practice 
prevails. 

The  case  of  Parker  vs.  Grayson^  (1  JVott  and  MCord 
173,;  is  decisive  as  to  this.  There,  nearly  four  years  had 
elapsed  between  the  return  of  the  original  and  the  suing  out 
the  alias  J  and  the  court  SjBiy  that  no  fiction  of  law  can  connect 
them  together,  where  more  than  a  year  has  intervened.  The 
same  state  of  facts  exists  in  this  case,  and  the  same  rule 
applies.         Motion  refused. 

fVm.  F.  DeSaussure  and  James  Holmes  for  the  motion. 
5.  D.  Miller  contra. 


oe 


Means  and  ah  vs.  Moors  and  al» 

£  r&ry  onimfortant  matter  may  saffice  td  make  oat  a  case  ofobliteratioD.  io 

a  will,  if  it  appear  to  have  been  animo  rtvocaiuU, 

Where  the  anifno  revoeandi  is  doubtfal,  the  party  that  alleges  it  must  prove  ft. 

I  It  is  not  enough  that  a  testator  intended  to  revoke  his  will.    H«  must 

I     execute  some  one  of  the  actSi  prescribed  by  the  statute,  to  effectuate  his^ 

\    intention  ot  revocation. 

Testator  intending  to  alter  his  will,  and  make  a  new  one,  gave  direction! 

for  that  purpose  to  witness,  as  he  read  over  the  will  to  him.    The  witnesa 

made  memoranda   by   interlining  iKe  pro(  omm.  ftlteations  in  pencil,  for 

iitf  avn  eonceniewe.    One  word  was  scored  through  with  the  pencil. 

Testator  not  having  completed  his  directions  the  first  day,  was  unable 

from  weakness  to  complete  them  on  the  second,  and  the  new  will  was 

.never  diawo.*    Heid  no  revocation,  the  oOHieratian  not  being  made  by 

the  direction  ol  the  testator,  nor  intended  to  revoke  the  whoU  will. 

A  verdict  without  evidence  is  contrary  to  law,  and  the  c^urt  will  always 

eiercise  the  controlling  po    ...  gt  HiUing  new  trials;  and  a  similar  finding 

of  a  second  jury  •  .i     ;  alter  the  law;  andthecourt  will  continae  to  grant 

new  trials,  (a) 

(a)    See  Silva    vs.    Low  (1  Jahnt.  Ca  338.)  The  decision  of  the 
Appeal  Court,  graoting  the  new  trial,  onlesi  nev^  evideace  be  giyeii,becoiiie^ 
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Tried  before  his  honor  Judge  Gaillard,  atSpartanburgh 
Spring  Term,  1825. 

This  was  originally  an  appeal  from  the  Ordinary  of 
Spartaiiburgh  district,  who  had  admitted  to  probate  a  paper 
dated  29th  of  October,  1817,  which  was  executed  in  due 
form  to  pass  real  and  personal  estate,  and  purported  to  be 
the  last  will  and  testament  of  Gen.  Thomas  Moore  dec'd.  It 
was  contended  before  the  ordinary,  that  the  will  had  been 
revoked  by  the  acts  of  the  testator  in  his  life  time;  and  the 
same  question  was  brought  before  the  court  below  on  an  issue 
by  suggestion.  The  jury,  in  1824,  found  ags^inst  the  will, 
and  the  appeal  court,  sent  the  case  back  for  a  new  trial, 
Harper's  L.  R.  314,)  and  the  new  trial  now  came  on. 

The  will,  on  its  production  to  the  court,  appeared 
perfect  in  every  respect^  and  free  from  any  marks  of  burning, 
tearing,  cancelling  or  of  obliteration,  except  that  in  one 
clause  the  word  man  had  been  scored  through  with  a  pencil. 

The  following  testimony  was  offered:  The  first 
witqess,  Andrew  Barry,  proved  that  he  went  to  the  house  of 
the  testator  to  see  him,  during  his  last  illness,  and  a  few  days 
before  his  death  He  informed  witness,  in  answer  to  some 
inquiries^  that  he  had  made  a  will,  which  was  at  Dr.  Moores. 
The  witness  then  asked  him  if  he  had  provided  in  it  for  his 
youngest  daughter,  who  it  appeared  had  been  bom  after  the 
execution  of  the  will.  The  testator  was  uncertain.  The 
will  was  procured  by  the  witness,  with  the  testators  consent, 
for  the  purpose  of  ascertaining  that  fact  only.  Had  it  been 
known  that  she  was  provided  for,  it  would  not  have  been  sent 
for.  After  the  will  was  brought,  the  testator  began  to  read 
it,  but  soon  desisted  from  weakness,  and  requested  witness  to 
read  it  aloud,  which  he  did,  and  when  he  bad  finished,  the 
testator  said,  '*  it  is  true  she  is  not  provided  for."  \^itnes$ 

the  law  oftht  ease,  and  the  appeal  court  must  continue  to  grant  new  trials^ 
Mk»  qu^ttu,  or  gire  up  ita  dignity  and  tbe  law  to  the  will  of  the  Jury.  See 
'MCraih  and  Jontt  ads.  /Moet,  2Jd*CQrd  26.  Turnbiill  v».  Kivtri,AnU 
,131  Mfwrt  vs.  ChArry^).  Bay  269.  /2. ' 
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urged  on  bim  the  necessity  of  making  another  will  to  provide 
for  his  youngest  daughter;  and  asked  the  testator  if  lie  (^wit* 
ness)  could  be  of  any  use  in  preparing  another  will.  Testator 
said,  **  Yes;"  and  directed  the  witness  to  procure  a  pencil^ 
and  he  would  shew  him  how  to  make  the  necessary  directions 
or  memoranda  for  the  new  will.  The  witness  got  the  pencil^ 
and  the  testator  took  the  will  and  directed  him  to 
tfnderscore  such  pieces  of  property  as  were  to  be. 
stricken  out  of  any  clause,  and  interline  such  as  were  to  be 
inserted  in  the  new  will.  The  witness  proceeded  with  the 
pencil,  in  the  mode  pointed  out,  through  several  clauses  of 
the  will,  and  made  the  interlineations.  In  making  the  inter« 
lineations,  the  witness  did  aot  use  the  testators  words,  but  the 
substance  only.  They  were  made  by  and  according  to  the 
testators  directions,  but  expressly  Jor  the  vntness's  own  conve-^ 
niencCf  to  enable  him  to  draw  another  wUL  They  were  notinr 
tended  to  stand  as  alterations  on  this  iviUt  or  to  deface  it:  and 
this  mode  was  adopted  as  the  earliest  and  shortest  way  o^ 
making  out  the  necessary  directions  for  the  new  will.  After 
going  through  several  clauses,  in  this  way,  the  testator  said| 
he  was  unable  to  proceed,  and  told  the  witness  to  stop,  tyit* 
ness  asked  if  he  should  call  next  day  to  finish  the  business; 
to  which  he  assented.  The  witness  attended  accordingly,  but 
found  the  testator  too  ill  to  resume  the  subject,  and  nothing 
mor«  was  done.  After  his  death,  which  took  place  a  day  or 
two  afterwards,  the  pencil  marks  were  rubbed  out  by  the 
general  consent  of  the  family,  Roddy,  Means,  the  executors 
and  others,  or  witness  said  he  would  not  have  felt  authorized 
to  rub  them  out.  A  copy,  was  made  to  prevent  dispute. 
The  witness  thought  the  testators  only  object  was  to  provide 
for  bis  yonnge>t  daughter,  and  the  alterations  proposed  were  eal^ 
eulated  and  intended  to  create  a  fund  for  that  purpose.  Many 
clauses  remained  untouched,  and  no  intention  was  expressed 
to  alter  the  disposition  of  the  real  estate.  The  testator  did 
not  direct  any  word  of  the  mil  to  be  erased  or  obliterated^  not 
didM  know  thiU  any  erasure  was  made.  He  never  saw  the  wiU 
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tffienvards:  he  did  not  say  he  revoked  it,  or  intended  to  revoke 
'it;  nor  did  he  direct  it  to  be  .cancelled  or  destroyed.  The  testae- 
tor  did  not  intend  to  die  without  a  will.  The  witness  con-^ 
sidered  the  business  as  wholly  in  an  unfinished  state,  and  that 
Ji^e  was  to  call  again  to  complete  the  directions  for  the-  netv 
will.  The  testator  during  the  course  of  the  interview  spoke 
of  some  alterations  he  .ushed  in  the  legacies  to  Mrs.  Barry, 
fUid  Mrs,  Roddy.  Some  three  or  four  years  before  his  death, 
the  testator  said  to  another  witness  that  l\e  had  made  a  wjU 
tat  was  not  satisfied  with  it,  and  intended  to  alter  it.  He 
Said  hi<%  youngest  daughter  was  not  provided  for;  he  seemed 
to  be  uncertain,  whether  the  law  would  provide  for  her.  He 
^oke,  also,  of  the  increase  of  his  property  as  a  reason,  and 
that  Mrs.  Barry  had  a  girl  in  her  possession  which  he  wanted 
to  give  hen 

It  was  also  proved  that  the  testator,  since  the  execution 
of  the  will,  had  disposed  of  some  Mississippi  stock. 

His  honor  stated  to  the  jury,  that  he  did  not  ccmsider 
the  acts  of  Gen.  Moore  as  amounting  to  a  revocation,  and 
that  the  Constitutional  Court,  having  decided  in  favor  of  the 
will,  on  a  state  of  facts  difiering  in  nothing  material  from  that 
before  them,  the  decision  of  the  court  ought  to  be  regarded  as 
conclusive. 

The  jury  found  against  the  will. 

A  motion  was  now  made^  to  set  aside  the  verdict,  and 
for  a  new  trial  on  the  following  grounds: 

1st.  That  the  acts  performed  by  the  direction  of  the 
testator  are  not  embraced  within  the  statute  of  frauds,  or  the 
act  of  assembly  and  do  not  amount  to  a  revocation. 

2nd.  That  the  intention  to  revoke,  if  there  was  any, 
iras  not  absolute,  but  conditional  only,  depending  on  the 
execution  and  substitution  of  another  will,  which  was  never 
i^rfected  and  therefore  no  revocation  took  place. 

9rd.  That  the  revocjjition  was  partial  onlyi  and  not 
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4tfa«  That  the  verdict  was  most  inanirestly  and  paTpabTy 
contrary  to  law  and  evidence. 

Thawuon  against  the  motion — Said  a  subsequent 
devise,  thongh  inoperative,  #iU  amount  to  a  revocation, 
f  6  T.  R.  128,  1  Roll.  616.  3  fVihon  313-316.) 

Revocation  was  a  fact  for  the  jury*  {Powell  on  Dm- 
se$  634.) 

Johnson,  J. — For  the  doctrine  of  law,  applicable  to 
the  grounds  x>f  the  present  motion,  it  will  only  be  necessary 
to  refer  to  the  opinion  of  the  Constitutional  court,  when  this 
case  was  formerly  before  it.   {Harpers  L.  R.  314.) 

One  of  the  means  provided  by  the  act  of  the  Legislature, 
{Pub.  Lam  491,)  to  revoke  a  will  regularly  executed,  and 
that  alone  on  which<  the  counsel  opposed  to  the  motion  rest 
the  case,  and  the  only  one  which  in  truth  arises  out  of  it,  ia 
that  of  obliterating  it. 

It  never  yet  entered  into  the  mind  of  any  lawyer,  that 
an  accidental  or  unintentional  obliteration  amounted  to  a 
revocation.  All  agree  that  the  act  must  have  been  done  animo 
revocandif  to  make  it  effectual. 

Without  entering  into  a  minute  enquiry  as  to  what  will 
or  will  not  amount  to  the  act  of  obliteration,  it  may  be  con- 
ceeded  and  perhaps  on  good  authority,  that  a  very  unimpor- 
tant matter  may  suffice,  when  the  intention  is  manifest, 
{BraU^ord  vs.  Johnson,  2  Jioti  and  M^  Cord  272.)  And  for 
the  purposes  of  this  case  it  may  be  admitted,  that  the  underr 
scoring  and  interlineations  made  by  the  witness,  Mr.  Barry^ 
and  the  erasure  of  the  words  man  in  one  place,  and  tooman 
in  another,  as  stated  in  the  argument,  did  amount  to  the  act  of 
obliteration,  within  the  meaning  of  the  statute;  and  this  is  all 
that  can  be  reasonably  required;  and  the  case  is  resolved  into 
the  single  question  of  fact  quo  animo  were  these  things  done» 

The  plaintiff  affirms  that  they  were  done  animo  revo^ 
candif  and  it  is  incumbent  on  him  to  prove  it.  Is  there  any 
circumstance  or  expression  from  which  it  is  possible  to  decide 
it?  There  is  none! — On  the  contrary  the  witness  Mr.  Barry» 
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States  tlial  they  were  made, "  expressly  for  the  tviiness's  own 
convenieiice,  to  enable  him  to  draw  another  will.  They  were 
not  intended  to  stand  as  alterations^  or  to  deface  it.  The  alte- 
rations proposed  were  calculated  and  intended  to  create  a 
fund,"  as  a  provision  for  91  daughter  bom  after  the  ezecutign 
of  the  will:  ^  The  testator  never  saw  the  will  afterwards:  he 
did  not  say  he  revoked  it,  or  intended  to  revoke  it,  nor  did 
]|e  direct  it  to  be  cancelled  or  destroyed."  If  we  take  these 
expressions  litterally,  they  certainly  furnish  no  proof  of  the 
fact  sought  to  be  established  by  the  plaintiffs.  If  they  are 
taken  in  connexion  with  the  state  of  testators  affairs,  which  is 
certainly  the  mbre  correct  mode,  the  same  result  follows: 

The  birth  of  a  daughter,  after  the  execution  of  the  will, 
and  additions  to  his  fortune,  had,  it  is  admitted,  determined 
the  testator  that  some  modifications  in  his  will  were  necessary; 
and  the  erasures,  interlineations,  and  under -scoring  of  the  will 
io^estion,  were  avowedly  intended  as  a  guide  to  Mr.  Barry 
in  the  preparation  of  a  new  will;  and  fcirnish  satisfactory 
proof  that  it  was  his  intention  to  revoke  the  old.  Bat  this 
is  not  enough.  Some  one  of  ihe  Bcts  provided  in  the  statute 
must  have  been  done  with  a  view  to  give  effect  to  the  inten- 
tion, (b)  And  it  is  evident  that  he  looked  to  ihe  execution  of 
the  new  will  as  the  means  of  effecting  it,  and  it  has  been  before 
shown  that  there  was  no  other  act  done  with  a  view  to  effect 
that  object. 

It  is  objected,  that,  as  a  question  of  fact,  the  verdicts  of 
two  distinct  juries,  are  conclusive  against  the  motion;  and 
^hat  sending  the  case  back  would  be  unwarranted   interfer* 
ance  on  the  part  of  the  court  with  the  right  of  trial  by  jury. 

The  court  feel  sensibly  the  importance  and  delicacy  of 

this  objection;  but  whilsh  we  bow  with  profound  respect  to 

>    I  ' '    I- 1  I  '        I     .  ■  I         .1.1  .  I  „ 

(bj  See  the  tliird  clause  of  the  act,  (^Pub.  Lmoi  491,)  which  corres* 
ponds  with  the  iixtk  claiu^  of  the  EogUsh  statnte  of  frauds  Though  t!ie 
provisions  of  oar  ctatute  oi  wills,  generally,  correspond  with  those  of  the 
statute  ofirauds,  in  relation  to  wills,  yet  the  two  legtfilatures  have  expressed 
themselves  in  different  wordS;  and  the  careful  lawyer  will  always  choose 
to  refer  to  his  own  statute.  Jl. 
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the  finding  of  a  jury,  in  matters  within  tbeir  peculiar  provincei 

as  the  great  bulwark  of  our  lives,  reputation  and  property^ 

we  yet  feel  bound  to  maintain  the  supremacy  of  the  law. 

The    court    need  not    resort .  to   a    metaphysical 

argument    to    prove    that    a    verdict    without   evidence 

is   contrary   to    law.      The    right   to  contr#   a    verdict 

under   such  circumstances  has    always  been  claimed  and 

maintained  in  this  and  in  every  other  country  where  the  lawic 

have  been  properly  administered;  and  of  this  our  own  courts 

furnish  many  instances.  (I  Bay  269.  2  Do.  23-131.) 

This,  as  has  been  before  noticed,  is  the  second  time  that 

this  case  has  been  before  the  court,  and  the  probability  is» 

that  all  the  facts  that  exist  have  been  fully  developed,  and  as 

the  court  are  bound  by  the  rules  of  law  to  maintain  the 

ground  taken,  it  is  submitted  whether  the  parties  would  not 

consult  their  own  interest  and  the  public  conTcnience  by 

putting  an  end  to  a  course  of  litigation  vhich  must  in  the  end 
prove  unprofitable. 

Motion  granted. 

Harrison  and  Earh  for  the  motion* 

WUliams  and  fVallis  Thom$an,  contra* 


Daniel  Smith  vs.  Thomas  M^Masters. 

If  tbe  |>1aintiflf  sue  in  the  general  jurisdiction  of  tbe  circnit  court,  for  ft  siAb 
above  the  sammary  process,  aikl  it  appear  that  tbe  debt  sned  for  has  beeo 
reduced  by  direct  payments  within  the  sammary  jarisdiction,  he  can 
rt2 cover  but  sum.  pro.  costs;  bat  if  it  be  so  reduced  by  discounting  on  Ibo 
trin)  an  independent  demand,  fnlt  costs  are  allowed. 

And  where  -Ibe  plaintiff  sued  for  a  sum  ahove  tbe  turn.  pro.  jurisdietioRf 
and  it  was  reduced  to  76  cents  by  the  dkcount  of  an  ifidepeodent  demand* 
yet  the  court  allowed  full  costs. 

The  plaintifi'brought  his  action  by  sum.  pro.  for  about 
$  48.  The  defendant  pleaded  a  diseoant.  On  the  trial  of 
case,  the  plaintifT  recovered  seventy-five  cents  by  a  decree  of 
the  court.    The  clerk  taxed  against  the  defendant  the  pl«ii* 
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iid'^s  eost.  A  motion  Was  made  to  set  aside  this  taxa^oiH 
which  the  court  refused.  The  defendant  appealed,  on  tht 
ground^  *<  thM  the  plaintiff  was  not  entitled  to  any  cost  un* 
der  the  staiittes  of  this  State^  unless  he  recover  £20  old  cui> 
rency,  or  unless  the  action  is  brought  to  try  the  right  to  pro* 
perty.  And  that  the  defendant  having  established  his  dis« 
count  coald  make  no  difference.  At  least  no  provisioB  wag 
made  by  law,  ior  sach  a  case." 

Bantkettf  for  the  motion,— ^refered  to  the  act  of  1747 
(1  Brev*  Tit.  Costs.)  He  said,  the  oidy  condition  on  which 
the  act  gives  the  plaintiff  th^  right  to  recover*  costs  is  the 
amoimt  which  he  recovers.  The  discount  law  was  silent  as 
to  costs. 

CaJdweli  contr a,-r^cited  Hill  vs.  WHUams^  2  Bay  Rep* 
443. 

JoBNsoN,  J.— ^The  principle  involved  in  this  case  has 
been  settled  in  the  case  ofLevy  vs.  Roberts^  1  Mb  Cord  395. 
The  rale  there  laid  down  is,  that  if  the  plaintiff  sue  in  the 
general  Jurisdiction  for.  a  sum  exclusively  within  it^  and  it 
appear  that  it  has  been  reduced  by  direct  payments  within 
the  summary  jurisdiction,  he  shall  r^over  only  summary 
process  cost,  but  if  it  be  so  reduced,  by  discounting  an  inde* 
pendent  demand,  he  shall  recover  his  costs.  The  same  rule 
is  also  laid  down  in  the  case  of  the  Cambridge  Assotiationi,  vs. 
JWrAob,  (1  JRep*  Const.  ( onrt^  Tread.  Ed,.  121)  and  the  rea« 
^ns  im  which  the  court  proceeded  ip  those  cases  are,  that  as 
in  th^  foi'mer  case,  of  direct  payment,  the  Plaintiff  mast  of  ne* 
cessity  know  the  precise  amount^  and  might  therefore  accom« 
modate  his  action  to  the  jurisdiction  to  which  it  belonged 
by  such  deduction;  and  in  the  latter  might  be  ignorant  of  the 
amount^  and  the  defendant  having  the  election  to  discount 
it  or  ridt,  it  would  be  unjust  not  to  allow  the  costs  of  that  ju-* 
risdiction  to  which  the  plaintiff  was  driven  by  necessity. 

This  reasoning  applies  with  equal  fbrct  to  the  present 

case.    The  debt  claimed  by  the  plaintiff  was  sufficient  to  car* 

ry  costs*    He  could  not  know  that  the  defendant  would  elect 
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to  discount  his  demand.     He  was  driven,  therefore,  to  this 

action. 

But  it  is  objected  that  the  act  of  1747  ("  I  Brev.  Tit. 
Cost.)  is  imperative,  that  the  plaintiff  shall  not  have  his  costs, 
unless  he  recover  £20  currency,  except  in  the  cases  therein 

(excepted. 

The  question  then  arises  what  is  the  amount  which  the 
Plaintiff  has  recovered  in  this  case?  Nominally  only  75  cents, 
but  substantially  the  whole  amount  of  his  demand.  The  dis- 
count of  the  defendant  is- in  nature  of  an  action  against  tlie 
plaintiff  in  which  the  defendant  recovers  that  amount  which 
When  set  off  against  plaintiff  gives  the  ballance;  and  in  this 
view  the  terms  of  the  act  have  their  literal  effect;  and  this  is^ 
probably,  the  true  theory  of  the  rule  laid  down  iB  the  cases 
referred  to. 

The  generally  received  opinion  of  the  profession^  and 
,ihe  practice  of  the  courts,  are  in  accordance  with  this  view  of 
ifhe  subject. 

Motion  refused. 

Bauskett  and  Dunlap  for  the  motion* 
J.J.  Caldwell contxn. 


.  State  v^.D.  Beckett. 

"fi^hcre  a  sheriff advertisen  propeKy  in  «iliArict  where  a  Gtaette  is  printed, 
'    he  is  entiUed  to  receive  the  costs  of  printing  each  advertisement,  and 

nothing  mooe. 
IVhen  property  is  for  sale  by  sheriffs  in  districts  where  Gazettes  are  printed 

the  advertisement  must  be  published  in  one  or  more  ef  them;  and  wbene 

there  are  no  Gazettes  printed,  notices  must  be  put  up  at  the  court  house 

door»  and  at  two  other  public  places  in  the  dbtrict. 
And  it  is  not  necessary,  in  districts  where  Gasettes  are  publbhed,  to  give  any 

other  notice,  than  in  a  Gaaette. 
But  where  a  Gazette  b  not  published  Within  the  di^rict,  but  there  is  one 

within  forty  miles  of  the  court  house,  advertisements  must  be  published  in 

such  Gazette,  as  well  as  at  the  places  in  the  district. 
In  all  cases  where  the  law  requires  the  publication  in  the  (Sazette,  the  sheriff 

h  entitled  to  such  costs;  and  where  it  rs^res,  dbo,  three  other  ndTfl^ 
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jEiBemenls  in  the  distiict,  the  sheriif  is  enUiled  to  the  fees  for  such  manuscript 
advertisements. 

For  advertisements  not  published  in  a  Gazette,  the  sherifTis  entitled  to  $1,  for 
the  first  time,  and  50  cents  for  each  sacceeding  advertisement  in  the 
same  case. 

Where  there  are  a  number  of  plaintiffs  against  the  same  defendant,  and  his 
property  is  advertised  under  all  their  executions,  the  sheriff  is  still  only 
entitled  to  the  costs  of  one  advertisement;  as  all  the  plaintiffs  names  cap 
be  put  into  the  same  advertisement. 

This  case  came  up  in  the  following  maDner.  Mr.  J.  G. 
Holmes  took  out  a  rale  against  the  late  sheriff  David  Becket, 
of  Richland  district,  to  shew  cause  why  biscosu  for  adr^rtb- 
ing  property  of  the  defendant,  in  divers  cases,  should  not  be 
confined  to  the  printers  bill  alone,  for  inserting  in  his  newspa*- 
perthe  advertisements. 

The  sheriff,  for  cause,  by  Col.  Chappell,  submitted, 
^<  that  in  advertising  the  property  of  defendants,  he  is  entitled 
to  charge  for  each  advertisement  $1,93,*  on  each  case  in- 
serted in  the  advertisement,  or,  in  other  words,  to  $J,93, 
per  month,  in  each  case  in  which  property  may  be  advertised 
for  sale." 

Upon  this  shewing,  his  honor  Judge  Richardson,  re« 
quested  the  clerk,  Mr.  Guignard,  to  enquire  into  the  facts 
and  to  certify  them,  with  his  opinion  thereon  to  the  court. 
Mr.  Guignard  made  the  following  report: 

"  It  appears  that  David  Becket  late  sheriff  of  Richland 
district  has  charged  the  sum  of  $606,45,  for  advertising 
defendant's,  (Dr.  O'Gilvie,)  property  in  the  Gaiette,  for  the 
years  1822,  182S  and  18^;  which  amounts  to  nearly  as 
much  as  the  printer  has  charged  the  sheriff  for  all  the  advcr- 
^sement  in  those  three  years,  of  which,  those  that  O'Gilvie 
was  interested  in,  could  constitute  but  a  small  proportion. 

"  Mr.  Becket's  bill  is  too  general  for  me  to  make  an      '^ 
exact  statement.     It  appears  that  he  has  advertised  property 
of  O'Gilvie  for  sale  at  the  suit  of  several  plaintiffs,  say  six  or 
more  different  plaintiffs,  which  did  not  occupy  in  the  Gazette. 
ftore  than  oue  sqivire,  for  which  the  printer  has  charged  one 
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dollar  fifty  cents,  for  three  publications.  Mr.  Becket  had 
cbaj^d  the  defendant  that  price  in  each  case.  Say,  if  six 
cases,  the  sum  of  $9;  which  the  clerk  deems  an  overcharge; 
as  in  his  opinion  the  sheriff  has  no  right  to  charge  the 
defendant  with  more  than  the  amoont  paid  the  printer. 

There  is  some  difficulty  in  ascertaining  the  proper  mode 
of  advertising.  In  this  district  where  there  are  Gaxettes, 
there  is,  it  seems,  no  necessity  for  the  sheriff  to  pnt  «p  writ- 
ten notices  in  three  public  places,  in  addition  to  advertising 
in  the  Gatette;  but  in  the  act  of  1808  (pogc  49,)  it  is  express- 
ly declared  that  the  sheriff  shall  advertise  in  the  pnblic 
Gazette,  and  also  advertise  as  heretofore.  Agreeably  lo 
which  it  appears  that  the  sheriff  is  bound  to  advertise  Aree 
weeks  in  the  public  Gazettes,  and  also,  advertise  at  ihree 
public  places  in  the  district.  And  if  so  the  sheriff  ought  to 
be  entitled  to  one  dollar  for  three  manuscript  advertisements 
in  each  case,  and  also  the  printers  charge  for  advertising. 

James  S.  Chtignard^ 

Clerk  of  Richland  district. 
*^  I  consider  the  principle  laid  down  by  the  clerk  correct; 
bntif  the  sheriff  did  not  actually  advertise  in  manuscript,  he 
is  not  entitled  to  any  costs  therefor. 

/.  5.  Riehardsonf 

Columbia,  April  1826."  - 
The  defendant  O'Gilvie,  appealed  from  the  opinion  of 
the  circuit  court  on  the  grounds: 

1st.  That  the  sheriff  of  Richland  district,  where  a 
Gazette  is  published,  is  not  required  to  advertise  in  maau« 
script,  at  three  public  places  in  the  district,  but  is  only  re* 
quired  to  advertise  in  the  Gazette,  and  consequently  is  not  «ih 
titled  to  costs  for  advertising  at  three  public  places. 

2ud.  That  if  the  sheriff  of  Richland  district,  is.  entitled 
to  charge  for  three  public  advertisements  in  manuscript,  yet 
he  is  not  entitled  to  charge  $« ,  on  each  case,  under  which  the 
same  property  is  advertised  for  the  same  sale  day. 

The  sheriff  appealed  fipom  the  foregoing  decision,  aaA 
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«K>ved  this  court  to  order  the  clerk  to  relu  his  costs  so  as  to 
allow  him  4^1,60  on  each  case  advertised  ia  die  papers  for 
each  month. 

Or,  if  that  should  not  be  done,  then  he  moYed  this 
court  to  order  the  clerk  to  allow  him  $1  for  the  first  adver* 
tisement,  and  50  cents  for  each  subsequent  adverlisemeut  of 
she  same  property,  in  each  case  in  which  it  was  advertised. 

Johnson,  J.-— It  is  not  pretended  that  the  sheriff  did 
advertise  the  property  of  Ogilvie  otherwise  than  in  the  Ga»> 
settes  printed  in  the  town  of  Columbia,  and  the  act  of  1 808  (2 
Bret.  326,  j  referred  to  in  the  report,  expressly  provides,  that  in 
such  case  he  shall  be  allowed  to  <^  receive  the  costs  of  print- 
ing such  advertisements,  and  none  other  charge  for  adver- 
tising," which  is  conclusive  on  all  the  questions  arising  out 
of  the  particular  case,  and  it  is  ordered  that  the  fc^ll  of  costs 
be  taxed  accordingly. 

The  practice  with  respect  to  the  other  points  made  in 
this  case  has  heretofore  been  very  varient,  and  the  court  have, 
tfierefore,  thought  it  advisable  to  take  this  opportunity  of  ex- 
pressing an  opinion  upon  it.  These  points  involve  the  fol« 
loviog  qiiestions.-^ 

1st.  Whether  the  sheriff  is  entitled  to  ciiarge  for  manu* 
script  advertisements,  whi^re  a  Gaaette  is  printed  in  the  dis- 
trict? 

2nd.  Whether,  when  mamyscri pt  advertisements  are  ne« 
cessary,  he  is  entitled  to  the  fee  of  $1  for  advertising  the 
same  property  at  the  same  tijm  at  tlie  saic  of  several  diffe- 
rent plaintiffs.'^ 

The  sohition  of  the  first  ctf  these  questions  obviously 
depends  on  the  circumstance,  whether  the  sheriff  is  or  is  not 
bound  to  put  up  manuscript  advertisements  in  those  districts 
where  Gazettes  are  printed. 

The  act  of  1797  (2  Faust  147.J  regulating  the  mode  in 
which  property  taken  in  execution  shall  be  advertised  for  sale, 
provides  that  when  the  property  is  for  sale  in  the  district 

Gaaettes  are  printed,  the  advertisement  shall  be  pub- 
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lished  ID  oue  or  more  of  them  <*  and  where  there  are  no  G^ 
zettes  printed/  the  notice  or  notices  shall  be  put  np  at  the 
court-house  door,  and  two  other  places  in  the  district  be." 

It  is  not  pretended  that  this  act  makes  it  the  duty  of 
the  sheriff  to  put  up  manuscript  advertisements  where  there 
are  Gazettes,  but  that  the  words,  "and  also  advertise  as 
heretofore,"  used  in  the  conclusion  of  the  clause  of  the  act 
of  1808,  taken  in  connection  with  it,  renders  it  necessar3\ 
But  on  looking  into  both  the  acts  and  reading  them  together 
it  will  be  seen  that,  the  intention  of  the  Legislature  was  to 
provide  for  the  publication  of  advertisements  in  a  Crazette, 
when  there  was  one  printed  within  forty  miles  of  the  court 
house,  although  out  of  the  district,  and  in  that  case  manuscript 
advertisements  are  also  rendered  necessary,  and  consequently 
the  sheriff's  would  be  entitled  to  have  the  printers  bill  refund- 
ed, as  also  the  fee  for  the  manuscript  advertisements. 

With  respect  to  the  second  question,  it  is  apparent^ 
whether  we  regard  the  spirit  or  literal  interpretation  of  the 
act  of  1808,  that  the  sheriff  is  only  entitled  to  the  fee  of  $i 
for  advertising  for  the  first,  and  50  cents  for  the  each  subse- 
quent, sale  day  of  the  same  property  y  without  reference  to  the 
number  of  executions  levied  on  it.  And  if  we  regard  the  rea- 
sonableness of  the  compensation,  we  cannot  but  be  satisfied 
with  the  result.  All  the  service  which  necessity  or  usage  re- 
quires is,  the  addition  of  the  names  of  the  several  plaintiffs  at 
whose  suit  the  property  is  advertised. 

James  J.  Holmes  for  0*Gilvie, 
J.  J.  Chappell  for  Becket. 

N.  B.  The  printer's  charge  for  advertizing  was  stated,  by  Mn 
D.  Faust  to  be  <<  for  a  square  or  under,  for  one  insertion  64  cents,  for 
3  insertions  j[l,50:*'  So  that  Mr.  Sheriff  would  have  madelarge  profits 
upon  this  speculation.  R, 
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Walker  and  Bragg  vt.  John  Parkbax. 

^*here  an  action  was  brought  by  two  partners,  A  and  B,  on  a  book  account 
and'the  eotrtes  were  made  by  A, — B  can  not  be  admitted  to  prove  the  en* 
tries  made  by  A,  unless  it  be  deariy  proved  that  A  is  out  of  the  State. 

This  was  a  summary  process  to  recover  a  medical  ac- 
coant.  The  services  bad  been  rendered,  and  the  entries  made, 
by  Dr.  Walker,  who  resided  out  c^  the  state,  bat  who  was 
within  the  state  during  the  sitting  of  the  court.  Dr.  Bragg 
was  offered  as  a  witness  to  prove  the  entries^  they  having 
been  made  by  bis  copartner,  and  his  evidence  was  rejected  as 
incompetent.  The  plaintiff's  counsel  then  called  on  defend- 
ant to  swear  if  the  account  was  not  correct.  He  deposed 
that  he  had  never  employed  Dr.  Walker  to  perform  the  ser- 
vices charged. 

A  nonsuit  was  ordered. 

The  plaintiff  moved  to  set  aside  the  nonsuit,  because 
Dr.  Bragg's  evidence  was  rejected. 

NoTT,  J. — There  can  be  no  doubt  but  that  the  evidence 
offered  in  this  case  was  properly  rejected.  In  the  case  of 
Thomas  and  Seth  Foster  vs.  Sinklery  (1  Bay  40,^  one  plain* 
tiff  was  permitted  to  prove  the  hand  writing  of  the  other,  be- 
ing his  copartner,  who  was  out  of  the  state.  But,  that  is  as 
far  as  the  decisions  of  our  courts  have  gone,  and  father  than 
J  should  consent  to  go,  if  I  did  not  feel  bound  by  that  deci- 
sion and  the  practice  under  it  ever  since.  In  this  case  the 
judge  reports  that  the  co-partner  was  in  the  state  at  the  time 
^f  the  trial.  The  counsel  seem  to  think  that  the  testimony 
did  not  to  go  so  far.  They  understood  the  testimony  to  be 
that  he  had  been  in  the  state  a  short  time  before  the  court,  but 
ihat  the  witness  did  not  know  where  he  was  at  that  time.  But, 
admitting  that  to  be  a  correct  statement  of  the  facts,  it  would 
not  change  my  opinion.  I  would  hold  the  party  to  strict 
prpof  that  he  was  out  oj  the  state,  before  the  secondary  cvidencf*' 
"Should  be  admitted. 

The  motion  is  therefore  refosed. 


296  COLUMBIA,    1825. 

GOLBTBWAITE  «*.  DeNT. 

In  a  suit  in  natur^  of  a  quantum  mtruit  before  a  magistrate,  for  work  done  of 
services  performed,  the  magistrate  does  not  loose  his  jarisdiction  upoo 
proof  that  the  senriees  rendered  were  worth  from  5^^)  $^i  ^  ™^^  ^^^^ 
the  Jurisdiction  extends  to,  where  only  Jf20  are  demanded;  as  a  person 
may  demand  less  than  his  services  deserved. 

60,  it  would  seem  npon  a  sale  of  goods,  without  any  stipnlated  price,  ibe 
Tendor  may  charge  les^than  they  are  worth,  and  sue  in  an  inferior  jnr&s« 
diction. 

A  lawyer  is  entitled  to  his  counsel  fee,  although  he  does  not  argae  the  case} 
where  an  argument  was  nnneeeaaary.  And  the  facts  that  two  'otlier 
counttl  were  engaged  before  him,  and  that  the  rules  of  court  allow 
but  two  to  argue  cases,  will  not  deprive  the  third  counsel  of  his  fee,  onleat 
the  party  shews  he  has  neglected  his  duty. 

This  was  an  action  brought  by  the  plaintiff  an  attorney, 
before  a  magistrate,  in  Lexington  district,  for  the  sum  of 
j^20,  for  a  counsel  fee.  It  appeared  that  the  plaintiff  was  em* 
ployed  by  the  defendant  in  a  case  brought  against  him,  by  one 
Allen  Body.  The  defendant  frequently  called  on  the  plaintiff 
and  consulted  with  him  respecting  the  case,  and  procured 
subpoenas  for  him  for  his  witnesses.  At  the  trial  of  the  case 
the  plaintiff  attended  and  took  down  the  evidence,  but  did  not 
argue  the  case,  as  two  senior  counsel,  Mr.  Stark,  and  Mr* 
Caldwell,  were  likewise  engaged,  and  the  rule  of  the  court 
allows  but  two  to  argue  in  civil  cases.  It  was  proved,  that  from 
j^l  &,  to  $50,  would  be  a  reasonable  fee  in  such  cases,  accord* 
ing  to  the  circumstances.  The  magistrate  gave  judgment  for 
}20,  and  an  appeal  was  taken  from  his  decree  to  the  circuit 
court.  Judge  Richardson,  presiding,  who  reversed  the  decree. 

1st.  Because  he  thought  the  plaintiff  bad  no  right  to 
recover,  being  the  third  counsel,  when  the  court  allows  but 
two  to  argue  such  cases;  and  that  he  should  ii^ve  informed 
the  defendant  of  that  fact. 

2nd.  Because  the  amount  from  $15  to  $20,  as  proved, 
shewed  the  matter  was  beyond  the  magistrates  jurisdiction, 
of  $20. 

3rd.  Because  such  claims  should  not  be  made  by  attoN 
neys  before  such  a  tribunal,  unless  absolutely  necessary^  as 
it  was  degrading  to  the  profession^ 
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This  tnotion  was  made  to  reverse  his  honor's  decree, 
NoTT)  J. — ^The  defendant  in  this  case  admitted  that  h^ 
employed  plaintiff  as  counsel  in  his  cause.  It  is  not  denied 
that  he  consulted  him  frequently,  that  the  plaintiff  issued  sub 
pcenas  for  him  and  performed  every  other  duty  of  attorney 
and  counsellor,  except  arguing  the  cause  at  the  trial.  But 
arguing  the  cause  is  by  no  means  an  indispensible  part  of  a  coun- 
^ellor's  duty.  It  is  not  unusual  to  submit  a  cause  to  the  court 
without  argument,  and  still  more  usual,  where  more  than  one 
are  employed,  to  leave  the  argument  to  one  only  of  the  number. 
The  manner  of  managing  a  cause,  in  that,  respect,  is  a  confi- 
dence which  must,  necessarily,  be'  reposed  in  the  counsel 
And  I  should  regret  very  much  that  it  should  be  generally 
understood  that  a  lawyer  is  not  intitled  to  his  fee  without 
making  a  speech,  whether  it  be  necessary  to  his  clients  cause 
0T  not.  Neither  do  I  think  that  the  plaintiff  was  under  uffy 
obligation  to  inform  the  defendant  that  more  than  two  counse! 
would  not  be  permitted  to  argue  his  cause.  It  does  not  ap- 
pear  that  the  defendant  did  not  know  it.  Mr.  Goldthwaite 
inight  have  been  more  convenient  for  him  to  apply  to  for 
advice,  subpoenas,  ^c.  than  any  other  person.  Indeed  it  did 
not  follow  that  because  two  other  gentlemen  were  employed 
that  the  arguing  of  the  cause  might  not .  have  devolved  on 
him.  And  it  does  not  follow  that  he  must  lose  his  fee  because 
it  turned  out  otherwise*in  the  event.  The  services  of  a  lawyer' 
are  not  to  be  estimated  by  the  length  of  his  speech,  nor  the 
benefit  to  the  client  by  the  number  of  them.  The  short 
advice  to  keep  out  of  court  altogether  would  frequently  be 
of  more  value  to  the  client  than  a  speech  three  hours  long» 

The  second  ground  upon  which  the  decree  of  the  magis- 
trate has  been  reversed  is  that  the  demand  was  above  his  juris- 
diction. But  it  will  be  observed  that  this  was  an  action  on  a 
quantum  meruit.  The  testimony  was  such  as  must  be  ex- 
pected in  such  cases.'  The  fee  the  witness  said  varied  from 
fifteen  to  fifty  dollars.    The  plaintiff  charged  twenty.     He 

mifrht  have  charged  more.    The  magistrate  might  have 
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given  a  decree  for  less.  That  the  piaintifT  might  have 
charofed  fifty  instead  of  twenty  dollars,  did  not  deprive  the 
magistrate  of  jurisdiction.  Suppose  the  .action  had  been  for 
any  article  sold  and  delivered  \%  thout  any  stipulated  price 
Would  the  magistrate  have  been  ousted  of  jurisdiction  if  the 
witness  had  said  it  was  worth  twice  as  much  as  the  plaintiff 
had  charged?  It  does  not  follow,  because  the  plaintiff  may 
have  charged  more,  that  be  may  not  charge  and  recover 
less. 

The  last  ground  is,  because  such  claims  should  be  car* 
ried  before  such  a  tribunal,  only  when  absolutely  necessary. 
I  think  in  point  of  prudence  the  gentlemen  of  the  bar  should 
seldom  appear  as  litigants  in  court,  and  particularly  with 
their  clients.  But  when  they  are  driven  to  such  necessity 
tliey  must  go  to  the  tribunal  which  hasjurisdiction  of  the  matter. 
That  does  not  appear  to  me  to  furnish  any  ground  for  reversing 
the  decree  of  the  magistrate. 

I  think  the  decision  of  the  judge  on  the  circuit  must  be 
reversed  and  the  judgment  of  the  magistrate  affirmed. 
James  J.  Caldwell  for  the  raotionp 
Pickens  Butler  contra. 


John  W.  Cl^rk  ads.  Turner  Bynum. 

fTucIer  tbeacts  of  1812,  and  1817,  magistrates  and  freeholders  have  no  jurisdic- 
tion to  put  oat  a  teaant  who  holds  over  under  aparo/  lease. 

By  the  act  of  1817,  power  is  only  given  to  them,  in  those  cases  where  the 
tenant  shall  make  alterations  or  remove  buildings  on  the  premise*-,  without 
the  written  consent  ot  tlie  landlord. 

The  preamble  to  an  act  may  be  used  to  explain  an  equivocal  expression  ased 
in  the  enacting  clause,  bat  never  to  control  its  obvious  meaning,  nor  to 
supply  matter  not  embraced  in  its  spirit  and  meaning. 

This  was  a  complahit,  before  a  court  of  magistrates 
and  freeholders,  b}^  the  plaintiff  against  the  defendant,  that  be 
oeld  over  the  possession  of  a  certain  lot  of  land  in  Cd]um« 
bia,  Qotwithstandiog  the  determination  of  his  lea^e^  contrary 
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to  the  acts  of  Assembly  of  1812  and  1817  in  that  case  made 
and  provided.  The  jury  gave  a  verdict  for  the  Plaintifl^ 
and  thereupon  the  magistrates  made  an  order  for  restitutioa 
to  the  plaintiff.  Upon  this,  defendant  filed  a  suggestion  for 
a  prohibition  before  his  honor  Judge  Gantt,  at  chambers,  who 
refused  the  prohibition. 

The  defendant  appealed  on  the  ground: 

That  his  honor  Judge  Gantt  erred  in  refusing  the  pro* 
hibidon;  as  magistrates  and  freeholders  have  no  jurisdiction 
under  the  acts  of  1812  and  1817  under  parol  leases,  where 
the  complaint  is  for  holding  over. 

Johnson,  J.-— The  lease  under  which  the  defendant 
held  the  premises  was  unwritten,  and  it  i-  not  pretended  that 
the  court  of  magistrates  and  freeholders  are  authorized  by  the 
act  of  1812  (page  39)  to  restore  the  possession  to  the  land- 
lord in  such  a  case.  Their  jurisdiction  is  limited  by  this  act, 
in  terms,  to  cases  where  the  tenant  holds  under  a  written 
lease. 

But  it  is  contended  their  power  is  derived  from  the 
act  of  1807.  (page  35.) 

It  it  true  that  the  laws  before  passed  were  deficient 
**  in  providing  a  prompt  mode  of  placing  landlords  in  posses* 
sion  after  the  legal  termination  of  leases  or  agreements  pa- 
rol or  written,  entered  into  between  landlords  and  tenants; 
but  in  the  enacting  clauses  the  only  power  delegated  to  the 
court,  and  is  found  in  the  last  clause  is  confined  to  those  ca^ 
ses  where  the  tenants  shall  make  alterations  or  remove  build- 
ings erected  on  the  premises,  without  the  written  consent 
of  the  landlord,  and  does  not  embrace  the  present  case. 

The  preamble  to  an  act  may  be  used  to  explain  an 
equivocal  expression  used  in  the  enacting  clause,  but  never 
to  control  its  obvious  meaning,  nor  to  supply  matter  not  em* 
braced  in  its  spirit  and  meaning.  But  m  any  view  of  this  act, 
there  can  be  no  doubt  as  to  this  case.  The  preamble  and  enact- 
ing clause  are  in  perfect  unison.  The  former  points  out  the 
evil  and  the  latter  provides  a  remedy  for  a  particular  case. 
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The  case  ot  McDonald  and  Bmner  vs.  E^e  (I  J^oU 
andM^  Cord  501,)  is  directly  in  point;  and  although  the  con'* 
struction  ofthe  act  of  1817  vias  not  necessary  to  that  case,  it 
appears  to  have  been  well  considered  and  the  reasoning  is 
very  satisfactory. 

Motion  granted. 

Qrtgg  and  BrickeU,  for  the  motion, 
'  contra. 


biBD  «f .  Sum. 

A  tQpy  of  the  memorial  of  a  grant  from  the  Stale  of  North  Carolina,  with  4 
copy  ofthe  plat,  taken  from  the  Secretary  of  State's  office,  in  North  Ca- 
rolina, regularly  certified  by  the  Secretary  of  State,  «nd  Governor  of  thai 
state,by  the  act  of  1603,  ii  admitiible  evidence  in  this  state  of  a  grant  and 
survey,  if  the  party  to  offering  it  swear  that  it  is  oat  of  his  power  to  produce 
the  original. 

■ 

This  wat  a  question  of  evidence,  the  drCnmstances 
connected  with  which>  will  soffictefltly  jappear  in  the  opinion 
ofthe  coart. 

Johnson,  J.-^The  paper  offered  in  evidence  and  re- 
jected by  the  circnit  court  i»  a  copy  of  the  memorial  of  a 
grant  by  the  state  of  North  Carolina  to  Samuel  Young,  for 
300  acres  of  land.  It  states,  in  a  concise  way,  the  number  of 
the  grant,  the  water  course  on  which  it  was  located,  the  cor- 
ners, the  courses  and  distances  of  the  lines,  and  the  day  oo 

which  the  grant  issued.  Annexed^  thereto,  is  a  copy  of  the 
plat  remaining  in  the  office  ofthe  Secretary  of  State  of  North 

Carolina;  all  of  which  is  regularly  citified  by  the  Secretary 
of  State,  and  Governor  of  the  state  of  North  Carolina.  The 
rejection  of  this  evidence  constitutes  the  first  ground  ofthe 
present  motion. 

The  act  of  1803,  (1  Brevard  219^20  J  enacts,  <«  that  it 
shall  be  lawful  at  any  time»  hereafieri  in  every  cpun  of  this 
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Hate,  for  any  party,  plaintiff  or  defendant,  to  produce  ia 
evidence  a  copy  certified,  by  tlie  Secretary  of  State  and  Sur- 
veyor general,  of  any  grant  and  plat  of  land  issued  under  the 
authority  of  this  state,  or  certified  copies  of  grants  under  the 
authority  of  the  state  of  Nordi  Carolina;-'  to  which  a  proviso 
is  annexed,  that  the  party  so  offering  it,  shall  swear  that  it  is 
out  of  his  power  4o  produce  the  origitiaL 

To  enable  us  to  come  to  a  correct  interpretation  of  this 
act,  it  will  be  necessary  briefly  to  recur  to  the  state  of  things 
which  had  preceeded  and  then  existed. 

At  the  date  of  this  grant,  1767,  the  boundary  line 
between  this  state,  and  North  Carolina  was  undefined,  and 
9he  then  claimed  and  exercised  jurisdiction  over  a  considera- 
ble portion  of  the  northern  and  western  part  of  thb  state,  and 
granted  a  great  proportion  of  the  most  valuable  lands. 

These  grants  were  held  to  be  valid,  and  suits,  which  in- 
volved thcL  titles  derived  from  thepa^  were  of  frequent  occur- 
rence;  and  in  many  of  them,  as  was  to  be  expected,  the  parties 
were  unable  to  produce  the  original,  and  it  became  necessary 
to  supply  this  defect.  On  resorting  to  the  office  of  the  Secre- 
tary of  State  for  North  Carolina,  it  was  found  that  it  was  not 
then  the  usage  to  record  the  grant,  and  all  that  the  office  (ur- 
tiished  was  the  plat  and  a  memorial  of  the  grant  correspond- 
ingf  with  that  offered  in  evidence  in  this  case.  In  the  early 
cases  it  was  usual  to  examine  the  Secretary  of  State  or  other 
officer,  having  ihe  custody  of  tlie  record,  to  prove  that  such 
memorial  and  plat  was  all  the  record  made  of  th4grant,  and 
they  were  uniformly  admitted  by  the  courts  of  justice,  on 
proof  of  the  loss  of  the  original,  as  the  next  best  evidence. 
In  time,  the  fact,  that  the  records  furnished  nothing  else,  be- 
came a  matter  of  public  notoriety,  it  was  as  familiar  to  the 
bench  and  to  the  bar,  as  the  time  and  place  of  holding  the 
courts,  and  proof  of  it  was  thought  unnecessary  ;  and  this 
was  the  state  of  things  existing  at  the  time  the  act  was  passed. 

The  objection  to  the  admissibility  of  this  evidence  is, 
that  it  is  not  a  copy  ^vitbin  the  meaning  of  the  act. 
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was  irrelevant,  as  that  circumstance  could  not  divest  him 
if  he  Iiad  acquired  title  under  Henry  M.  Hatledge. 

Under  these  circumstaDces  the  circuit  court  sustained 
a  motion  made  on  the  part  of  the  defendant  for  a  oonsuit,  and 
this  was  a  motion  to  set  aside  the  nonsuit,  on  the  following 
grounds : 

1st.  Admitting  that  the  parties  were  at  thetime  of  the 
trial*(enaDts  in  common  of  the  locw  in  quoj  defendant  not  be- 
ing  so  at  the  commencement  of  the  action,  he  could  not,  by 
any  subsequent  act  of  bis  own,  deprive  plaintiffs  of  a  remedy 
legal  in  its  inception.* 

2nd.  If  plaintiffs  were  not  entitled  to  recover  to  the  ex-^ 
tent  of  their  claim  against  defendant,  in  the  present  form  of 
action,  they  were  still  entitled  to  damages  up  to  the  time  the 
defendant  became  tenant  in  common  with  them. 

3rd.  Because  plaintiffs,  at  all  events,  were  entitled  to 
recover  some  damages ;  as  the  defendant  had  not  pleaded  to 
the  declaration. 

The  heirs  of  John  Rutledge,  including  those  who  con- 
veyed to  the  plaintiffs,  had  before  conveyed  the  fee  to  U.  M. 
Rtttledge,  by  releasing  the  equity  of  redemption,  and  ha^ 
conveyed  to  the  defendant,  which  completes  bis  chain  of  ti- 
tle. The  neglect  to  record  this  release  within  the  time  prer 
scribed  by  law,  and  the  subsequent  conveyance  of  Charles 
and  William  Rutledgc  to  the  plaintiffs  constituted  the  fonn*- 
dation  of  their  title«<^— Without  entering  into  the  question, 
whether  this  neglect  did  or  did  not  operate  as  a  f^rfeitare,  prtk 
tamo^  it  may  be  conceded  tliat  the  deed  from  Charles  and 
William  Rutledge  operated  as  effectually,  as  if  they  had  not 
before  joined  in  the  release  to  Henry  M.  Rutledge.  The 
whole  number  of  the  heirs  at  law  of  John  Rutledge  being 
eight,  the  plaintiffs  would  be  entitled  to  two  undivided* 
eighths  of  the  *tract  of  three  thousand  acres,  and  the  defen« 
dant  to  the  remaining  six  eighths.  The  parties  are  then  te- 
nants iir  common,  in  that  proportion*;  the   defendants  in 
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respect  to  the    1300  acres,  and  the  plaintiff  in  reference 
to  tlie  whole  tract. 

The  facts  |faat  they  were  such,  and  the  legal  conclc^ 
sion,  that  one  tenant  in  common  cannot  maintain  an  action 
of  trespass  to  try  titles  against  his  co-tenant,  without  an  actu- 
al ouster,  has  been  frequently  laid  down  by  this  court,  and 
is  not  controverted  in  the  grounds  of  the  motion.  It  is  as- 
sumed, however,  that  this  state  of  things  did  not  eust  at  the 
time  the  action  was  brought,  and  not  until  the  conveyance, 
from<Henry  M.  Rutledge,  to  defendant  in  1822,  which  was 
subsequent  to  the  commencement  of  the  suit,  and  the  right 
to  recover  for  the  trespass,  preceding  that  time,  is  the  basis  of 
the  first  and  second  grounds  of  the  motion. 

lo  this  assumption  of  facts,  the  agreement  between  Hen* 
ry  M.  Rutledge  and  the  defendant,  who  then  stood  in  the 
same  relation  to  the  plaintiffs,  that  the  defendants  now  do, 
has  been  overlooked.  This  agreement  bears  date  in  1813, 
and  long  before  the  commencement  of  the  action ;  and  whe- 
ther we  regard  its  literal  import  or  its  spirit  and  meaning,  it 
conferred  on  the  defendant  a  right  to  enter  and  hold  to  the  use 
of  Henry  M.  Rutledge;  and  entering  under  his  authority  be 
cannot  be  regarded  as  a  trespasser,  it  is  not  pretended  that 
he  committed  any  trespass  anterior  to  that  time. 

The  case  had  been  standing  on  the  issue  docket  for  se» 
veral  terms.  The  state  of  »he  pleadings  were  not  brought 
to  the  view  ofthe  circuit  court,  until  after  the  trial  was  gone 
through,  and  it  was  put  to  the  Jury  as  an  issue  between  the 
parties,  and  it  would  be  trifling  with  the  court  to  permit  the 
plaintiff  now  tatake  advantage  of  an  irregularity  to  which 
be  was  at  least  accessory* 

Motion  refused. 

Caleb  Cfor/re  for  the  motion. 
fVm,  F.  De  Satu$urc  contra. 
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The  State  vs.  Tuoiuito:t  Holuan*. 

TAider  the  act  of  1822,  rendering:  it  indieUble  for  **}^^m^r  and  wilfollf 
packing  or  putting;  into  any  bags,  bale  or  bales  of  ooUon«  any  stone, 
3voody  trBsh-co(ton»  cotton  seed,  or  any  matter  or  thing  whattocvtr 
4^."  a  person  may  be  conyicted  for  fraudulently  packing,  patting  and 
l>oaring  a  large  and  undue  quantity  of  wtUit  into  bales  of  cotton  with 
intent  to  cheat  ai|d  defraud  &a. 

The  expression  ^^any  mailer  or  thkig^  is  not  restricted  to  the  things,  **stcne# 
wood|  ^c."  specified  in  the  preceding  part  of  the  clause. 

The  rule,  that  general  terms  in  a  criminal  statute  are  restricted  to  the  par- 
ticular offences  enumerated,  does  not  apply,  except  in  those  oases  where 
there  is  some  repugnance  or  incompatibility  between  the  specific  and  ge- 
neral expressions. 

As  under  the  act  against  trading  with  a  slave,  ilu  selling goodi  to  aslaoe 
for  cash,  was  held  indictable  under  the  general  words  of  the  act  "  Or 
shall  olhcrtnse  deal^  trade  or  ttajfie.** 

Tried  before  Judge  Gaillard,  Laurens,  Spring  Tern^ 
1825« 

Tins  was  an  indictment,  under  the  act  of  December 
1822,  against  fraudulently  packing  Cotton.  The  indict- 
ment charged  that  the  defendant  "  on  be.  with  force  and 
arms,  at  be.  knowingly,  wilfully  and  unlawfully  did  pack, 
put  and  pour,  and  cause  to  be  packed,  put  and  poured  into 
two  bales  of  cotton,  a  large  and  undue  quantity  of  water  to 
the  purpose  and  intent  to  cheat  and  defraud  one  Alanson 
Rice,  in  the  sale  therepf,  contrary  to  the  form  of  the  act." 
There  was  a  second  count  for  exhibiting  and  offering  for  sale 
the  said  two  bales  of  cotton,  knowing  the  same  to  be  frao- 
dulently.  packed 

The  defendant's  counsel  made  a  motion  to  quash  the 
indictment  by  way  of  demurrer  thereto^  on  the  ground  that 
the  facts  charged  were  not  embraced  in  the  act  of  the  legis- 
lature CO  that  subject,  and  did  not  constitute  the .  offence  in« 
tended  to  be  puiiisbed  by  that  act,  therefore  the  indictment 
did  not  lie. 

His  Honor  overruled  the  motion  and  decided  that  the 
offence,  charged  in  the  indictment  did  come  within  the  act» 
and  therefore  the  indictment  did  well  lie* 
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¥he  defendant  not  being  ready  for  trial  on  the  nierit^j 
the  case  was  postponed. 

The  defendant's  counsel  now  moved  to  reverse  the  de« 
cision  of  the  presiding  Judge  on  the  same  ground  taken  on 
the  circuit. 

JoBNsoN,  J. — ^The  clause  of  the  act  of  1822,  on  which 
this  prosecution  is  founded,  is  in  the  following  words  {yit :) 
*<  Be  it  enacted  be.  that  from  and  immediately  after  the  first 
day  of  March  next,  if  any  person*  or  persons  whomsoever 
shall  be  convicted  in  any  court  of  sessions  of  this  State  of 
knowingly  add  wilfully  packing  or  putting  into  any  bag, 
bde  or  bales  of  cotton,  any  stone,  wood,  trash-cotton,  cot* 
ton  seed,  or  any  matter  or  thing  whatsoever^  or  causing  the 
same  to  be  done,  to  the  purpose  or  intent  of  cheating  or  de- 
frauding any  person  or  persons  whomsoever  iic.  he  shall 
for  the  first  ofience  be  sentenced  to  pay  a  fine  Sic.'^ 

The  arguments  urged  in  support  of  the  present  motion 
are  deduced  from  the  rule,  that  general  terms  in  a  statute,  are 
not  permitted  to  control  particular  provisions;  and  it  is  con- 
tended that  the  terms  <*  any  matter  or  thing  whatsoever," 
must  be  construed  in  reference  to  the  preceding  specifica- 
tions, and  hence  it  is  concluded,  water  not  being  included  in 
those  specifications,  the  defendant  had  not  ofiended  against 
the  act.  But  it  will  be  seen  that  this  rule  does  not  apply  ex- 
cept in  those  cases  where  there  is  some  repugnance  or  incom- 
patibility between  the  specific  and  general  expressions. 

Without  entering  fully  into  the  various  and  salutary 

rules  which  have  been  adopted  in  the  construction  of  statutes 
it  will  suffice  in  the  present  case  to  refer  to  that  laid  down  in  tie 

case  of  the  U.  States  vj.  Fisher  ^  2  Cranch  335-390,  as  superced- 
ing all  others.  It  is,  that  where  a  law  is  plain  and  unambiguous, 
whether  it  be  expressed  in  general  or  limited  terms^tbe  legis- 
lature should  be  intended  to  mean  what  they  have  plainly 
expressed,  and  consequently  no  room  is  left  for  construction. 
Let  it  then  be  asked  what  did  the  legislature  mean  by  the 
ns,e  of  those  terms,  and  what  do  they  plainly  express  f    Tiie 
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act  itself  gives  the  answer.  If  any  one  shall  witli  an  intention 
to  commit  a  fraud,  pack  or  put  in  **  any  bag,  bale  or  bales  of 
cotton,  any  stone,  wood,  trash-cotton,  cotton-seed  or  other 
matter  or  thing  whatsoever ^^  he  shall  incur  the  penalty,  &£c. 
Here  there  is  no  incongruity  between  the  specifications  and 
the  general  expression,  and  it  cannot  be  doubted  that  it  was 
the  intention  of  the  legislature  to  punish  frauds  in  packing 
cotton  without  regard  to  the  character  of  the  material  used. 
The  case  of  the  St^te  vs.  Mugy  proceeded  on  thus 
principle*  In  that  case  the  court  held  that  selling  goods  to  a 
slave  for  cash,  was  a  violation  of  the  act  against  trading  with 
slaves,  under  the  general  expression  *^  shall  otherwise  deal^ 
trade  or  trc^c;"  notwithstanding  that  mode  of  traffic  is  not 
enumerated  in  the  many  specifications  contained  in  iu 
Motion  refused. 

O^JSTeal  &  Jamesy  for  the  motioOs 

Earhi  Sol.  contra. 


!^ 


The  State  vs.  M'C&ossev. 

■ 

It  is  necessary  to  constitute  the  crime  of  perjury  that  the  f«l«e  oath  sboold 
have  been  taken  in  a  juJicial  proceedings^  or  in  some  other  public  pro- 
ceedio^  in  like  nature,  nnd  that  the  person,  whip  received  theoalh)  dkoald 
have  had  competent  authority  to  receive  it. 

la  this  Slate  arbilrcUQrt  even  appointed  by  the  court,  haw  no  antbority  to 
administer  an  oath  ;  and  a  person  cannot  be  indicted  far  takings  a  false 
oath  before  them. 

Without  an  act  of  the  Le^islatoref  it  aeema,  the  courtt  cann^it  ii^lj 
authorise  any.  prisons  to  take  an  «olh  before  them. 

Indictment  for  Peijnry. 
Tried  before  his  Honor  Judge  Gaillard.  ' 
The  perjury  assigned  was  in  an  oath  taken  before  arbi- 
trators,'appointed  by  rule  of  Court;  and  adminisc«red  by  theoi. 
The  offence  is  thus  charged  <<  The  jurors  &c.  presenti  tbat« 
heretofore,  to-wit  at  March  Term  1824,  in  the  court  of  cook 
mon  pleas,  held  at  Pendleton  conrt-house,  in  and  for  the  dis* 
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trkx  of  Pendletan,  a  certain  cause,  wherein  John  D.  M'Cros- 
key  was  plaintiff,  and  Enoch  B.  Benson,  sheriff  of  Pendle- 
ton District  aforesaid,  was  defendant,  which  before  that  time 
had  been  commenced  &cc.  was  then  and  there  pending  and 
to  be  tried,  between  the  said  parties.  And  thereupon,  by 
consent  of  all  parties,  au  order  and  rule  of  court  was  then 
and  there  made,  amongst  other  things  in  substance  and  to 
the  effect  following,  that  is  to  say,  that  the  said  cause  be  re- 
ferred to  arbitration,  and  that  Robert  H.  Briggs  choose  the 
arbitrators.  And  the  said  Robert  H.  Briggs  prior  to  the 
ttbitratioQ  hereinafter  mentioned,  chosed  and  appointed  as 
arbitrators,  to  hear  ^nd  determine  the  cause  aforesaid,  the 
following  twelve  persons  Sec.  (naming  them.)  And  that  af- 
terwards to-wit  on  the  seventh  day  of  August  1824,  the  said 
arbitrators,  so  chosen  as  aforesaid,  met  and  took  upon  them- 
selves the  burthen  of  the  said  arbitration,  to-wit  at  be.  And 
th^t  upon  the  said  arbitration  certain  questions  then  and  there 
arose,  and  it  became  and  was  material  be.  And  that  Mar- 
garet M'Croskey  then  and  there  appeared  in  her  proper  per* 
son  before  the  said  arbitrators,  they  then  and  there  having 
competent  authority  to  administer  an  oath  in  that  behalf,  and 
was  then  and  there  duly  sworn  before  them  he.  and  being  so 
sworn  was  then  and  there  examined  and  interrogated  upon 
her  oath  aforesaid,  by  and  before  the  said  arbitrators,  touch- 
ing the  matters  in  dispute  and  the  questions  in  difference  as 
aforesaid."  The  indictment  proceed  to  charge,  that  the  !>aid 
Margaret  M'Croskey  <*  upon  h^  examination  before  the  ar- 
bitrators aforesaid,  the  said  arbitrators  then  and  there  hav- 
ing competent  authority  to  administer  to  her  the  oath  in  that 
behalf,  did  wilfully,  falsely  and  corruptly  swear  &;c."  and  sets 
out  the  oath,  assigns  the  perjury,  and  concludes  in  the  usual 
form* 

The  defendants  counsel  demurred  to  the  indictment  on 
two  grounds. 

1st.  That  arbitrators  ^ave  not  such  a  Judicial  authority 
as  tbe  right  to  administer  an  oath. 
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2nd.  That  no  other  persoD  faavitig  conipf  tent  autborn 
ty  is  charged  in  the  indictment  to  have  administered  the 
oath. 

His  Honour  sustained  the  demorrer,  and  decided  that 
the  indictment  was  insufficient. 

The  &olicitor  now  moved  the  court  of  Appeals  to  re- 
verse the  decision  of  the  presiding  judge. 

Johnson  J. — ^The  grounds  of  this  motion  accords  to 
the  prosecution  the  existance  of  all  the  facts  necessary  to  the 
consiimmation  of  the  crime  of  perjury,  except  tlie  competen- 
^  of  the  arbitratprsy  as  such,  to  administer  the  oath  to  the  de 

fendant.   . 

> 

It  is  of  the  very  essence  of  the  crime  that  the  false 
oath  should  have  been  taken  in  a  judicial  proceeding,  or 
some  other  proceeding  in  like  nature,  and  that  the  person  by 
wAom  it  i9  administeriBd  should  have  competent  authority  to 
receive  it.  (5  Jacob.  L.  D.  135.  Tit.  Perjury.  2.  Chitttf. 
Crim.  fMP  304.  Tit.  Perjtiry.) 

In  general,  any  judicial  tribunal,  or  any  person  instruc- 
ted  with  the  administration  of  justice,  are  competent  to  ad- 
minister oaths  in  relation  to  matters  within  their  cognizance. 
Such  for  instance  are  the  superior  and  inferior  courts  of  law 
and  equity,  courts  of  limited  jurisdiction,  magistrates  Sic. 
(HauK  P.  C.  Book  1.  ch.  ^9.  p.  S.)  And  it  has  been  held  to 
extend  to  commissioners  appointed  by  the  kmg  to  enquire  of 
forfeited  estates,. whereby  they  are  liable  to  be  seized  by  the 
exchequer  process.  (JVay.  100  J 

The  oonclusion  to  be  drawn  from  these  definitions,  re- 
suits  I  think,  clearly  in  the  deduction,  that  to  entitle  any  one 
to  administer  an  oath  he  must  be  clothed  with  a  species  of 
judicial  power.  In'tbeqry  all  judicial  power  is  supposed  to 
be  lodged  in  the  supreme  authority  of  the  State,  and  so  much 
of  it  as.  may  be  necessary  to  the  well  being  of  the  community 
is  delegated  to  the  difierent  tribunals  and  functionaries. 
Thus,  in  England,  the  king  is  said  to  be  the  fountain  of  jus- 
ticOi  and  that  through  bis  courts  be  dispenses  it  to  the  Subject. 
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And  It  is  one  ofthe  peculiar  properties  of  this  power  that  he,  to 
tvhom  it  is  granted,  cannot  delegate  it  to  another. — ^It  follows, 
therefore,  that  judicial  power  cannot  exist,  unless  it  is  derived 
from  the  supreme  authority  ofthe  State. 

In  applying  these  principles  to  the  case  under  conside- 
ration we  are  necessartly  led  to  enquire  from  what  source  the 
powers  of  arbitrators  are  derived,  and  thence  to  conclude,  whe>- 
ther  they  are  judicial  or  not?  They  are,  generally,  when 
a  case  is  referrelby  rule  of  court,  nominated  by  the  parties 
themselves,  and  in  this  particular  case  by  a  third  person,  with 
their  consent,  and,  so  far,  it  would  seem,  must  derive  their 
authority  from  the  joint  act  ofthe  parties  and  the  sanction  of 
the  court  and,  neither,  as  has  been  before  shown,  c6uld  invest 
fhem  with  judicial  authority.  There  is  no  act  of  the  legis* 
lalure  authoriiing  this  mode  of  proceeding  or  recc^Mag 
the  existance  of  such  a  tribunal,  and  in  this  State  it  owes  ks 
origin  and  countenance  to  the  usages  and  practice  of  the 
courts. 

But  it  is  contended,  in  behalf  of  the  motion,  that  not- 
withstanding the  legislature  has  not  by  any  express  enact- 
ment, and  that  although  neither  the  court  nor  the  parties  ia- 
vest  them  with  that  (Character,  yet  they  derive  it  from  the  na- 
ture of  their  oi&ce  and*  from  the  usage  and  practice  of  tlie 
country. 

In  England,  from  whence  our  common  law  rules  are 
derived,  and  which  are  imposed  on  us  by  the  express  enact- 
ment ofthe  legislature,  it  was  tfce  practice  of  the  courts  to 
have  the  witnesses  who  were  to'  be  examided  before  arbitra- 
tors sworn  in  open  court.  (Kyd  on  Award$'  95.)  Prom 
>vhence  it  may  be  fairly  deduced  that  the  arbitrators' had  not 
the  power  to  administer  an  Oath;  and  although  it  will  ifot  be 
controverted  that  a  long  contintied  and  inveterate  usage 
would  control  and  abrogate  a  rule  established  even  by  this 
authority,  it  may  safely  be  denied  that  it  does  exist.  My 
own  experience  is,  and  ^uch  is  believed  to  be  the  usage,  to 
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procure  the  attcndence  of  a  magistrate  by  wbom  the  oalh  i9 
administered.     This  argument  must  therefore  fail. 

The  case  of  Chapman  vs.  GUlet  (^  Conn.  Rep.  40J 
and  the  case  of  Lyman  fy  Wcztmorey  referred  to  in  that  opi- 
nion, have  been  relied  on.  The  first  of  the$e  eases,  it  will 
be  seen,  involved,  Ihcidtntally,  the  qvestion^  whether  giving 
false  evidence  under  an  oath  administered  by  a  magistrate, 
before  a  church  convened  for  the  purpose  of  adnninistering 
discipline  amongst  its  members,  constituted  the  crime  of  per* 
jury,  and  chief  justice  Swijt  rests  his  opinion  entirely  on  the 
ground*of  usage,  both  as  to  the  judicial  powers  of  that  tri« 
bunal  and  the  mode  of  administering  the  oath. 

I  have  not  been  able  to  find  the  case  othyman  vs.  West 
more  otherwise  reported  than  by  a  reference  to  it  in  the  pre 
ceding  case,  and  it  would  appear,  that  that  case  involved  the 
precise  question  under  consideration,  and  in  which  the  dis- 
puting judges  ii>  the  case  of  Chapman  vs.  Gillet^  (Edmand 
and  Goddard^  admit  that  perjury  may  be  assigned  on  a  false 
oath  taken  before  arbitrators.  But  they  rest  their  assent 
exclusively  on  the  ground,  that  the  powers  of  the  arbitra- 
tors  are  derived  from  the  statutes  of  tl^  State  of  Con- 
necticut. Both  those  cases  therefore  are  reconcilable  to 
the  principles  laid  down.  In  the  on^,  usage  has  consecrated 
the  church  as  a  sort  of  judicial  tribunal,  together  with  the 
mode  of  administering  the  oath,  and  the  other  derives '  its 
sanction  from  the  enactments  of  the  legislature,  the  supreme 
authority  of  the  State. 

It  is  urged,  however,  that  to  deny  the  power  of  arbl* 
trators  to  administer  an  oath  would  be  destructive  of  that 
convenient  and  salutary  tribunal  in  aid  of  the  administration 
of  justice  and  in  adjusting  the  disputes  of  individuals.  1 
think,  however^  that  the  remedy  is  furnished  by  the  case  of 
Chapman  vs.  Gillei}  if,  as  it  is  supposed,  the  usage  is  to  ad« 
minister  an  oath  through  the  agency  of  a  magistrate,  oa 
which  I  should  be  induced  to  think  that  perjury  might  be  aar 
signed,  for  the  same  reasons  that  it  may  in  a  variety  of  in- 
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tfaoces  'rthtre  the  act  is  anciHiary  to'^the  admiaistirstion  of 
justice ;  as  in  an  affidavit  to  hold  Co  bsil,  to  produce  at  COIF 
f  iouance  or  the  like. 

Motion  reftised. 

Earky  SoK  for  the  motion, 
contra. 


■  !■'  I'  ■    .11  ■■UwJU 


LoMv*c;  adiBiAistrator,  t$.  Rahsat  L.  M^Tsoir. 

"f  be  affiJavit  of  an  Attminiatrator,  to  hold  a  defttidant  tabaiUitstad  •>  that 

fii^A  wera  found'*  aoimi^  Ua  iotesUitas  papers,  **  by  whkh  it  ^ipand 

t^  thai  defaodatit  vas  indebted  &c.  11700.**  The  court  held  that  it  WM  va- 

^  necessary  to  set  out  how  many  notes,  or  their  dates^or  to  g^va  any  forth^ 

difcription  of  (hem. 

..  in  this  case,  a  moiioa  was  made  to  discbarge  the  or^ 
der  for  bail,  upon  the  alleged  insufficiency  of  the  plaioti^^ 
.  affidavit,  which  was  in.  the  following  words  vis : 

*'  Personally  came  Henry  W.  Lowe,  sdrvivi^g  adni** 
fiistrator  of  Arcby  Mayson,  deceased^  who  swears  that  notes 
were  found  among  the  papers  of  the  said  Arcby  Mayson,  by 
which  it  appears  that  Ramsay  L.  Mayson  is  indebted  to  the 
%M  Arcfay  Mayson's  estate,  twenty-seven  hundred  dollars 
and  eigbty-eight  cents,  atid  so  far  as  this  deponent  knowt 
and  belietres,  the  said  Ramsay  L.  Mayson.  hasnot  paid  to- 
the  said  Archy  Mayson,  during  his  life  time,  the  said  sum  of 
money,  or  any  part  thereof,  and  this  deponent  swears^  that 
tkie  said  Ramsay  L.  Bfaysoo^  both  not  pud  the  said  sam,  or 
aay  part  ikieteaf  to  tbst  disponent  as  ai&iiHistraton 

Henty  If.  Lotoey 

His  Honor  Judge  Rager  sustained  the  defendants  mo« 
lioD,  on  th^  giDUiid  that  the  aboive  affidavit  was  not  soffici* 
ently  definite  and  certain,  not  having  set  forth  the  number  of 
notes,  ^hich  were  sued  on,  with  their  re^uHve  dates* 

This  was  a  motion  to  the  cottrt  of  appeak  to  reverse 

his  decision. 

40 
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Johnson  J. — ^Therc  is  no  doubt  about  the  existence 
and  necessity  of  the  rule  \rhich  requires  that  an  affidavit  to 
hold  the  defendant  to  bail  must  show  how  the  cause  of  actiot% 
arose  (Seethe  decision- of  the  court  in  the  case  of  jPecfevs. 
Van  EvuTy  1  JVb«  ^  M^Cerd  680.)  It  is  necessary,  to  ena- 
ble the  court  to  judge  whether  the  action  has  any  legal 
foundation,  or  exists  only  in  the  imagination  of  the  plaintiff, 
and  to  protect  the  defendant  from  the  consequences  of  perj%* 
ry^  as  is  illustrated  by  the  case  referred  to. 

The  affidavit  in  this  case  sets  out,  in  general  terms,  the 
manner  in  which  the  debt  arose,  as  far  as  the  plaintiff  can  be 
supposed  to  be  conversant  with  it ;  and  if  we  regard  the  rea^ 
5ons  of  the  rule,  the  objects  are  as  fully  attained,  as  if  tU 
notes  had  been  recited  with  the  utmost  minuteness.  Neith^ 
the  dates  or  the  number  of  the  notes  would  enable  the  court 
to  judge  of  their  legal  efficacy.  And  if  the  plaintiff  has  com- 
mitted a  perjury,  the  offence  can  as  well  be  assigned  on  thiy 
affidavit,  as  if  it  had  contained  them  ;  so  that  the  whole  ob«  . 
ject  of  the  rule  has  been  attained. 

Motion  granted,  (a) 

AVDuffie  Sf  Terry,  for  the  motion. 
Butler  ^  Thompson  contra. 

(a)  An  affidavit,  "  in  so  much  on  a  bond  ior performance  of 
corvenants,'*  or  **  ufion  breach  of  articlesy**  is  too  general.  (T^rfrf  157.) 
In  the  cBscoiliumfihriesvs.  UiUiams^  (2  Marshall**  Refi.  231,  J  an 
affidavit  that  defendant  was  indebted  to  the  plaintiff,  <<a3  the  indorsee 
of  a  certain  bill  of  exchange  drawn  by  one  T.  W.  at  a  certain 
day  now  past,"  without  stating  how  the  defendant^became  liable, 
whether  as  acceptor,  oi:  indoraer^  was  too  general.  So  in  Baibi 
vs.  Batley,  (1  Marsh,  424^ J  the  court  held  that  an  aftdavh,.  whick 
stated  that  the  defendant  was  indebted  to  the  plaintiff  on  prommortf 
notes  of  the  def^dant,  without  statix^  how  the  filaintiff  became 
entitled  to  recover  upon  them*  was  defective.  See  Bradshaw  vs. 
Saddington,  7  £a9t94,  zoAIb,  694,  Seethe  forms  in  lyd's  Appeti' 
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Maverick  v$.  Gibb^. 

Xo  fta  acUott  on  ft  contract  containiog;  mutual  coyenantf,  thd  defendaDt  tQ 
take  advantage  of  any  breaches  on  the  part  of  the  plaintiff,  by  way  of 
discount,  most  specify  the  breaches  particularly  in  his  notice  of  discoun^. 

This  IS  a  branch  of  the  same  case,  between  the  same 
parties,  reported  at  page  211.  The  action  was  upon  a  c(»- 
venant^  which  may  be  seen  by  a  reference  to  that  page. 
The  defendant  set  up,  by  way  of  discount,  in  general  terms^  a 
breach  on  the  part  of  the  plaintiff,  of  all  the  covenants  con^ 
tained  in  the  Indenture.  Many  breaches  could  have  been 
assigned  ;  and  the  question  was,  whether  the  defendant  was 
not  bonnd,  in  his  notice  of  discount,  to  state  specifically  what 
/}reacbes  be  complained  of,  in  order  that  the  plaintiff  might 
know  how  to  meet  the  allegation  by  proper  evidence. 

Johnson  J. — The  legitimate  object  of  all  pleading  is 
.to  compel  the  party  acting  to  place  on  the  record  that  state  of 
facts,  upon  which  he  depends  for  the  prosecution  or  defence 
of  his  suit,  that  his  adversary  may  prepare  to  meet  it;  and 
notwithstanding  usage  has,  in  some  measure,  dispensed  witli 
all  the  technical  formalities  in  notices  of  discount  which 
are  required  io  declarations  apd  pleas,  yet  there  is  no  reason, 
when  we  take  the  object  in  view,  why,  to  a  common  intent, 
they  should  not  contain  the  specific  grounds  of  defence.    . 

In  a  declaration  for  the  breach  of  a  contract,  the  plain- 
tiff is  required  to  assign  the  breach  in  the  words  of 
the  contract,  either  negatively  or  affirmatively,  according 
lo  the  nature  of  the  contract^  or  in  words  which  are  co-eiten* 
sive  with  the  import  and  effect  of  it,  (1  Chitty  on  Pleading 
325 ;)  and  if  there  be  more  than  one  covenant  in  the  same 
indenture,  for  the  same  reason  the  breach  should  be  assigned 
on  as  many  as  have  been  violated,  and  for  which  the  plaintiff 

seeks  a  recovery. 

The  notice  of  discount  in  tbU  case  is  general,  and  char* 
ges  the  plaintiff  with  a  breach  of  all  the  covenants  contain- 
ed in  the  indenture,  on  which  the  action  is  brought,  and  per-* 
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baps  it  would  be  difEcnlt  to*  conjecture  a  case  whidb  would 
fliorecTearly  illustrate  the  necessity  of  some  specification  as  to 
tte  nature  of  the  defence.  By  this  contract  the  plaintiff  agrees 
to  let  to  the  defendant,  for  a  given  term,  a  plantation  and 
fiome  negroes,  stock  fyc.  and  it  contains  m^ny  recitals  and 
stipulations,  for  the  breach  of  any  one  of  whit'h  the  defendant 
irould  hlive  been  entitled  to  maintain  an  action,  aiid  conse^ 
qnently  to  defend  himself  in  this.  And  the  counsel  have,  I 
disnk,  enumerated  no  less  than  sixty-eight  different  breaches 
that  the  defendant  might  have  assigned  on  this  covenant  Now, 
if  the  defendant  had  given  notice  that  he  would  defend  him* 
self  on  the  ground,  that  the  plaintiff  had  no  title  in  the  premi- 
ses, or  that  be  had  held  him  outof  the  possession,  either  would 
have  been  conclusive  against  his  right  to  recover  and  be 
might  have  come  prepared  to  repel  it ;  but  without  some 
such  specification,  it  was  impossible  that  he  could  see  oo 
what  side  the  blow  was  to  be  struck,  and  thus  be  enabled  to 
Ward  it  off.  The  court  therefore  concur  in  opinion  with 
the  presiding  judge,  that  the  admission  of  evidence  under  this 
notice,  was  calculated  to  surprise  the  jplaintiff,  and  that  it  was 
therefore  properly  rejected. 

It  is  contended,  however,  that  under  the  plea  of  the  ge« 
fiend  issue,  the  defendant  was  at  liberty  to  go  into  evidence 
to  prove  a  breach  of  any  of  the  covenants  on  the  part  of  the 
plaintiff,  without  notice  of  discount,  and  the  cases  of  Forrowj* 
JMtys  ( i  J>foU  b  JfCord  312,  j  and  Shdton  ads.  E^rs.  Gray 
(1  M^Cardf  A'70j)  have  been  relied  on,  in  supportof  this  argti* 
ment  But  the  rule  to  be  deduced  from  those  cases  is  clearly 
reconcileable  with  the  case  of  BolUnger  vs.  JTiurstan  (2  Rep. 
Comi.  fourth  449.)  They  are  indeed  nothing  more  than  prae* 
tical  applications  of  the  rule  laid  down  by  the  court  in  the  case 
last  referred  to,  and  result  \i^  the  establishment  of  the  rule,  that 
under  the  general  issue,  in  actions  arising  ex  contractu,  the  de- 
fendant may  give  in  evidence  any  matter  which  goes  to  show 
that  the  plaintiffnever  had  any  cause  of  action,  asthatttwas 
void  for  want  of  coasideration,  or  founded  on  an  iHegalcoa^e^ 
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iq4  tfaef^fiire  voU ,  or  that  the  supposed  comiderfttioii 
had  entirely  failed,  and  such  like  cases.  But  wliiere  the^^e-. 
fence  in  any  way  admits  that  the  plamtiff's  cause  of  action  did 
exist  and  seeks  to  avoid  it  eithe^^in  part  or  in  the  whole,  by 
matter  aliunde^  he  must  either  pkad  it,  or  incases  of  discount, 
give  notice  of  it  to  the  plaintiff.  On  this  ground  also  the  evt* 
dance,  offered  by  defendant,  was  properly  rejected. 

Motion  refused. 

fV.  JR.  IhviSf  for  the  motion. 
Harriiottf  contra* 


T^estry  and  Wardent  of  St.  Bartkolcmewt  vs.  Cakxiet. 

fh€  statute  of  limitations  triU  bar  the  restry  and  wardens  of  a  chnrcfai  fs 
weU  at  ai^  other  pertons. 


\  - 


This  case  was  decided  by  the  late  Constitutional 
Court  of  Appeals,  in  November  Term  1823,  but  was  ac- 
cidently  omitted  that  year  by  the  Reporter.  The  Reporter 
thinks  it  proper  to  insert  it  here,  that  it  may  not  be  lost. 

It  was  an  action  of  Trover,  for  a  negro,  brought  by  the 
plaintiffd  against  the  defendant,  in  which  the  question  was*, 
made  whether  the  cborch  conld  be  bavted  by  the  Statute  of 
Limitations. 

Gantt,  J.  delitfered  the  opinion  of  the  $ourL 

Thij^  case  was  tried  before  me,  November  Term,  1619,' 
for  Kershaw  District,  and  on  the  plea  of  tbeslatnle  of  limita*' 
dons,  a  verdict  was  found  for  the  defendant,  correspondent 
with  an  opinion  expressed  by  theoourt  to  the  jury,  en  the  kw 
of  the  case. 

The   defendant  has  appealed,  and  rests  his  case  on  • 
a    supposed  inaccuracy  m    tfie  opinion  given  by  the  pre*- 
siding  judge  (vir.)  that  the  statute  was  as  effectual  to  bar 
the  Vestry  and  Wardens  gf  a  Parish,   as  any  other  descfip« 
fion  of  persons.    The  court  are  of  opinion  that  the  charge 
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of  the  presiding  Judge  was  correct  in  law,  and  that  the  a^^ieL^ 
lant  can  take  nothing  by  his  motion. 

Jbhn^onj  Notty  Cokock  and  Huger,  concurred* 


ts 


PfiAT  VS.  PiClCBT* 


By  the  law  of  EagUnd,  a  copy  of  a  deed,  duly  enroll ed«  is  aa  good  eYidedte 
as  the  original  itself;  and  was  the  law  oi  this  state  till  the  case  oiPumis 
Ts.^ofrinjon,  a  decision  much  to  be  regretted^' decided  that  the.loss  of  the 
original  mast  be  proved,  to  admit  a  copy. 

Bat  to  prove  the  loss,  the  court  will  only  reqnire  the  best  evidence  the 
natare  ol  the  case  admits  of;  and  the  only  way  of  proving  tlie  loss  of  any 
thing,  is  by  shewing  thut  it  has  been  soaght  for,  where  it  might  have  been 
expected  to  be  found,  or  was  usually  kept,' and  that  it  could  not  be  found. 

So  the  destraction  of  a  paper  may  be  presumed  from  circumstances;  as  tlMb 
baming  of  ahouse,  the  loss  of  a  vessel,  or  the  ravages  of  war. 

A  copy  of  a  deed  executed  in  1779,  and  recorded  in  the  Register's  office  in 
Charleston,  was  'admitted'  in  evidence  upon  proof  of  diligent  search 
having  been  made,  where  it  was  probable  it  should  be,  on  the  presomp- 
tion  ol  its  haying  been  distroyed  daring  the  revolutionary  struggled. 

This  was  an  action  of  trespass  to  try  title  to  500  acres 
of  land,  originally  granted  to  John  Heard,  on  the  25th  of  Au- 
gust 1774^  The  plaintiff  would  liave  deduced  to  himself  a 
title  by  deed  thus  :  From  the  grantee  to  William  Nesbit,  in 
1775;  from  Nesbit  to  John  Dart,in  1779;  from  Dart  to  Rout 
in  1779 ;  the  last  will  and  testament  of  Rout  in  1802,  to 
his  executors,  to  sell ;  and  their  title  to  the  plaintiff^  25th 
yebruary.1815. 

The  only  question  made,  was  whether  the  deed  from 
Nesbit  to  Dart  was  sufficiently  proved  ?  The  original  was 
not  produced.  It  was  proved  that  diligent  search  had  beea 
made  for  it,  without  success,  m  the  Register's  office,  and  a- 
mong  the  papers  of  Rout,  from  wh'om  the  plaintiff  purchas- 
ed. A  certified  copy  of  it  from  the  Register's  office,  in 
Charleston,  which  was  then  the  only  recording  office  in  the 
State,  was  offered  in  evidence  ;  and  besides  the  certificate 
of  the  Register,  it  was  proved,  by  a  witness,  present  in  courts 
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to  be  a  correct  copy  of  ihe  record,  wiifa  which  he  bad  com- 
pared it.  The  deed  of  which  this  was  a  copy,  was  dated 
10th  August,  1779.  '^ 

This  copy  was  objected  to,  on  the  ground  that  a  co* 
py  deed  was  no  evidence,  and  that  neither  the  plaintiff,  nor 
any  one  under  whom  he  claimed,  had  ever  been  in  possession 
of  the  land.  That  if  a  copy  deed  was  admissible,  yet^  no  co- 
py probate  was  endorsed  upon  the  copy  in  this  case,  and 
therefore  it  did  not  appear  that  it  had  been  proved  by  the 
subscribing  witness,  before  it  was  recorded ;  and  further,  that 
it  purported  to  have  been  subscribed  but  by  one  witness* 

It  was. contended  by  the  counsel   for  the  plaintifi^  that 

after  so  gteat  a  lapse  of  time,  the  court  would  presume  that 
all  had  been  done  which  the  law  required,  and  that  the  oiE- 

cer  would  not  have  recorded  the  deed  unless  it  bad  been 
proved.  And  that  the  evidence  of  diligent  search,  without 
6UGcesS|  and  the  possession  by  the  plaintiff  of  all  the  title 
deeds  from  the  grant  down,  together  with  the  ravages  of  the 
war  of  the  revolution,  were  circumstances  sufficient  to  be  left 
to  the  jury,  and  from  whence  toj)resume,  that  the  deed  had 
been  executed  from  Nesbit  to  Dart.  The  presiding  judge 
(Gantt  J.)  thought  otherwise^  and  said  that  the  act  of )  73 1, 
(Pub.  Imzws  I30y)  admitting  copy-deeds,  wasin  abrogation  of 
the  common  law,  and  that  all  acts  wbich  are  so,  must  be  con* 
strued strictly.  That  by  the  terms  of  the  act  of  assembly,  it 
appeared,  that  a  copy  is  only  admissible  in  evidence,  when  cer- 
tain prerequisites  have  been  complied  with  ;  particularly, 
that  the  deed  shall  have  been  proved  in  the  usual  way,  before 
recorded:  So  that  to  entitle  such  copy  to  admissibility  in  evi- 
dence it  must  appear  that  the  deed  had  been  proved  and  re- 
carded.  That  the  paper  adduced,  as  a  copy,  purported  to 
he  a  deed  of  this  land  from  Nesbit  to  Uart,  but  it  furnished 
po  evidence  of  the  same  having  been  proved  in  the  <<  usual" 
or  any  other,  way ;  it  also  purported  to  have  been  executed  in 
the  presence  of  one  witness  only;  and  that  the  presumption 
arising  from  the  want  of  probate  of  the  deed  was  a  fact 
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ffom  whence  the  cooelosion  was  to  be  drawn,  ibaC-  Hf  was  ne* 
Ver  proved.    He  thought  that  the  hittded  interest  of  th^ 
country  would  be  secured  by  a  tenure  most  precarionv  if  the 
rule  contended  for  were  to  prcTnil.    He  said  if  the  positions 
laid  down  in  Selwgfis  Am  Friw,  (728  and  T26)  were  correct, 
and  the  interpretation  given  to  the  act  of  assembly  (of  admit- 
ting  copies  of  deeds  in  evidencebe  just,  then  the  plaintiff  did 
not  entitle  himself  to  a  recovery  in  this  action ;  because  there 
was  no  evidence  on  which  a  presumption  could  rest,  Aat  a 
deed  had  been  made  fromNesbitto  Dart;  as  neither  the 
grantee,  nor  any  claiming  under  htm,  had  ever  been  in  po9* 
session  of  the  land,  and  that  no  evidence  was  offered  to  show 
that  Dart  had  ever  been  in  possession  of  the  land  granted"  fo 
Heard  and  conveyed  to  Nesbit.    These  transactions  were  a- 
far  off  from  the  land,  and  he  could  not  think  that  the  tnere 
circumstance  oftheplaintiff^s  having  possession  of  title'  deieds, 
without  ever  having  had  possession  under  them,  wa^'  entitled 
to  any  consideration  in  law.    That  the  case  in  2  Bayi  Re* 
ports  l33.(Fro9U  ads.  Broum^)  where  adeed  was  missing  frdm 
Waring  the  son  in  law  of  the  Liandgrave,  was  frauglit  with 
many  strong  circumstances  from  whence  a  presumption  might 
be  deduced   in  favour  of  his  having  made  a  deed.    That 
judge  Waities  who  delivered  the  opinion  seemed  to  think  that 
the  presumption  was  badly  founded  in  that  case,  but  in  as 
much  as  two  juries  had  found  in  favour  of  tjbe  plaintiff,  on 
grounds  which  had  been  conceived  proper  for  their  conside-* 
ration,  a  third  new  trial  was  refused. 

The  jury  found  a  verdict  (or  the  defendant.  ' 

The  plaintiff  appealed  and  moved  for  a  new  trial. 
1st.  Because  his  Honor  the  presiding  judge  refused  t<} 
admit  the  copy  deed  from  Nesbit  to  Dart  in  evidence. 

2nd.  Because  His  Honor  charged  the  jury,  that  there 
was  not  one  circumstance  or  fact  tending  to  authorize  th^ ' 
presumption  of  a  deed  from  Nesbit  to  Dart,  but  plainti& 
mere  corporal  possession  of  the  title  deeds,  and  that  tber6 
was  no  legal  evidence^  that  a  tjtle  from  Nesbitt  to  Dart  fiadT 
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«ver  existed.  That  the  plaiuliff  had  no  more  title  la  th^ 
land  than  he  had;  and  because  his  Honor  did  not  leave  the  case 
tp  the  jury  Upon  the  question,  whether  a  Jeed  might  be  pre* 
sumed  from  tlie  facts,  and  did  not  state  to  them  that  it  was  a 
questjou  for  them  exclusively  to  decide* 

Srd%  Because  the  jury  ought  to  have  presumed  a  deed 
from.Nesbit  to  Dart* 

fV^  F.  BeSauMurCy  for  the  motion, — cited  the  case  of 
^indenrson  vs.  Gilbert^  ( I  Bay  3€8,)  where  a  copy  of  a  dee^ 
of  coQveyaace,  irecorded,  and  certified  from  the  Registers  of- 
fice in  Charleston,  as  in  this  case,  was  held  admissible,  and 
Was  admitted  without  j^ny  proof  of  loss.  He  also  cited 
JHngh  vs.  Bowman  (1  J^PCard  Rep.  176.)  Tumipseed  vs, 
Hawkins,  (Do.  212.) 

In  Reed  vs.  Eifcrt,{l  •V.  Sf  M'  C.  274,)  a  deed  was  admitted 
as  ancient,  on  proof  that  the  party  claiming  under  it  bad  survey- 
ed  it.  He  also  cited  Duncan  y%.  Beard,  2  Xfott  U  M'^Cord^ 
400,  b  Juekton  vs.  Todd,  3  Jhhn.  Rep.  303.  Arthur  vs.  jUr^ 
Atsr,  2  Mti  4-  M'iord  96. 

Ciarhef  on  the  same  side,«— said  copies  of  public  re- 
cords are  always  admissible.  (Lynch  vs.  Clarl:,  2Salk.  153. 
A  deed  of  bargain  and  sale  recorded  is  a  public  record.  (2 
Blade.  238.)  He  also  cited  2  Bacon^  646.  Tit.  En.  A. 

CoLCocK  J. — From  the  earliest  enactments  of  the  British 
parliament  on  the  subject,  to  the  present  day,  a  period  of 
abdot  280  years,  it  has  been  the  established  law  of  that  coun- 
try, that  a  copy  of  a  deed,  duly  enrolled,  is  as  good  evidence  as 
ti«  ofiginai  itself;  {PhiU.  351)  and  1  think  I  do  not  say  too  much, 
wben  I  assert,  it  was  generally  considered  to  be  the  law  of 
ihis  land  from  the  first  enactment  on  the  same  subject  here, 
in  1731,  (P.  L.  I23j)  to  the  decision  of  Purvis  ^  Robinson, 
(I  Bay  485,)  a  decision  much  to  be  regretted,  in  which  it  was 
determined  that  the  loss  of  the  original  must  be  proved  to 
admtc  the  iaorodoction  of  the  copy.    But  in  conformity  with 
Ibat  decision,  which  ia  cooaidered  as  obligatory  on  us,  1  think 

tile  plaintiff  emillad  to  »  new  trials    AU  Ae  ^r$iimstaQ(i;es 
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of  the  case  and  the  evidence  offered^  together  with  the  bi&to* 
rical  facts  of  (he  country,  afibrd  sufficientpreof  of  tbelossto 
have  authorized  the  introduction  of  the  office  copy;  tot 
We  are  not  warranted  by  any  thing  in  the  decision  Itself  of 
Purtis  &  Robinsonj  to  suppose  that  any  other  evidence  of 
lo«i  was  intended  than  such  as  it  required  by  the  rules  of  the 
comtnon  \^\v.  When  evidence  is  offered  on  any  sutiject,  ia 
order  to  determine,  whether  it  be  competent  and  sufficient, 
we  must  look  to  the  nature  of  the  fact  to  be  proved.  If  it  be 
one  which  is  susceptible  of  positive  proof,  such  will  of  course 
he  required;  for  the  first  and  fundamental  rule  of  evidence  is, 
that  the  best  which  the  nature  of  the  thing  affords  shall  be 
given.  Now,  generally  speaking,  it  is  impossible  to  prove 
the  loss  of  a  thing,  in  any  other  way  than  by  shewing  that  it 
has  been  sought  for  where  it  miglit  be  expected  to  be  foimd, 
pr  was  usually  kept  and  thatit  could  not  be  found.  In  some  few 
cases,  which  may  be  rather  considered  as  exceptions  to  a  general 
rule,  the  distruction  of  the  paper  may  be  proved,  or  such  cir«' 
cumstances  as  will  induce  a  belief  that  it  has  been  destroy^ 
as  the  burning  of  a  house,  the  loss  of  a  vessel,  or  the  ravages 
of  war.  When  we  consfder  the  infinite  variety  of  ways  in 
which  papers  are  lost,  and  add  to  this,  that  for  the  most  part 
the  loss  takes  place  without  the  knowledge  of  the  owner,  no 
other  than  circumstantial  evidence  can  be  generally  expected. 
Now,  what  are  the  cR*cumstances  and  theptoof  before 
us  in  this  case?  The  plaintiff  makes  out  a  long  chain  of  title, 
consisting  of  seven  links,  tracing  a  title  back  to  a  grant  made 
in  1774.  One  of  the  links  in  his  chain  is  broken.  A  deed 
froin  Nesbit  to  Dart,  executed  in  1779  is  lost.  To  supply 
the  place  of  wlifch,  he  offers  a  copy  taken  firom  the  Registers 
office  in  Charleston.  He  proves  that  he  has  made  dihgeiit 
search  for  it  every  where.  But  from  the  facts  of  the  case, 
connected  with  the  history  of  the  times,  in  which  this  deed 
was  made  and  recorded,  there  arises  a  presumption,  stronger 
than  is  afforded  in  one  case  in  a  cfaoosand,  that  the  deed  was 
lost  or  destroyed  by  the  enemies  of  the  coontry*    In 
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cese^  DO  fiirdier  evidence  is  necessary  to  be  produced.  Fpr 
when  it  is  proved  that  a  deed  ift  destroyed,  it  follows  that  there 
isno  occasioDto prove  thatithas been souglit  for.  ^PAiU.347  ) 

This  deed  was  executed  in  August  }779.  The  city  ojC 
Charleston  fell  into  the  hands  of  the  British  on  the  sixth  of 
May  foUowing.  There  was  at  that  time  but  one  recording 
office  in  the«late|  md  consequently  a  great  deal  of  business 
to  be  done:  so  that  one  would  not  have  had  a  right  to  expect 
that  his  deed  would  be  very  expeditiously  recorded.  The 
deed  was  recorded,  but  on  what  particular  day  does  not  now 
appear.  Under  those  circumstances  there  is  a  strong  proba- 
bility that  the  original  was  yet  in  the  Registers  office  at  the 
time  the  town  felt,  and  might  have  be^n  lost  or  destroyed  in; 
the  removal  of  the  papers  for  the  purpose  of  safe  keeping* 
But  if  it  were  not  lost  in  this  particular  manner,  th^  confusion 
of  the  times  would  furnish  innumerable  occasions  on  which 
it  might  have  been  lost;  and  the  great  length  of  time  which 
has  elapsed  puts  it  out  of  the  power  of  the  party  to  furnish 
any  better  evidence  of  the  fact.  In  the  case  of  Rochetl  and 
Holmet,  (2  Bay  488,)  a  copy  of  a  grant  was  admitted,  under 
circumstances  not  as  conclusive  as  those  ofiered  on  the 
present  occasion^  as  to  the  length  of  time  and  the  existence  o^ 
war. 

It  is  the  opinion  of  the  court  that  the  copy  deed  should 
bftve  been  admitted,  and  therefore  a  new  trial  is  granted,  (a) 

fFm.  F.  DeSatkssure  forihe  potion^ 

P^areson  contra. 

I'iMl       ■  '  '''!,■«*'*  '  '   '  '  '  '      '  ''  "  "  '■  ■    I  ^    ■  ■  ' 

(a)  The  Reporter  has  paid  considerable  attention  tathe  act  of 
1731.  and  he  is  perfectly-  assured  of  the  correctness  and  propriety  of 
the  objections  of  his  honor  to  the  decision  in  the  case  of  PwrvU  vsu 
R6bin9<m^  There  can  be  little  doubt  that  the  decision  in  Purvis  vs. . 
JbtbinMon,  w.as  made,  upon  an  inspection  of  the  statute,  as  published 
by  Judge  Grimke'y  in  \^  Public  Lav)9p,  133»  Now,  the  statute,  as 
published  there,  is  so  mutilated  and  defective,  as  entirely  to  destroy 
Its  principal  feature.  The  Reporter  says  this  with  great  respect,  to 
the  memory  of  that  learned  judge,  whose  legal  publications  have  cer- 
t^lnly.>.been  as.  useful,  as  any  yet  made,  in  this  state.    The  Re- 
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porter  was  led  into  an  investigation  of  the  original  publication  or  the 
statute  in  Trott^s  Ijiiva  of  South-Carolinay  541,  by  these  facts.    The 
q;»imon  of  the  court,  in  Purvis  and  Ro6tn»on,  as  expre^ed  by  Judge 
Watiea,  in  1  Bay  485,  is  founded  upon  a  construction,  of  the  different 
clauses  of  the  statute,  fiari  materia.    The  30th  clause  is  connected 
with  the  7th,  and  controlled  in  the  generality  of  its  expression,  by  the 
provisions  in  the  Tth  clause.     In  making  this  construction,  reference 
is  made  to  Grimkcf  Pub,  LawSf  133.    No  reference  whatever  is  made 
to  Trott^s  Laws.    The  writer  takes  it  for  granted  then,  that  no  re- 
ference was  made  to  the  statute  in  anyother  form  than  as  published  in 
Qrimkef.  The  case  of  Purvis  and  Robinson^  as  his  honor  has  obser\'- 
ed,  overruled  what  was  considered  the  law  from  the  very  enactment 
of  the  statute  in  1731,  up  to  the  decision  of  Purvis  and  Robinson, 
1795.     But,  besides  overturning  what  was  the  generally  received 
opinion  of  the  law,  it  overruled  the  case  oi  Anderson  vs.  Gilbert^  made 
in  1794f  (1  Bay  368.)    Upon  a  reference  to  these  cases,  these  facts 
will  appear.  The  former  opinions  of  the  profession,  and  the  decision  in 
Anderson  vs.  Gilberty  were  founded  upon  the  vfhoU  statute,  as  published 
by   Trott.     In  tliat  case  express  reference  was  made  to  Trotti  and 
Grimke^^s  P.  L.  was  at  that  time  but  a  new  publication,  which  had  not 
yet  moulded  the  opinions  of  thelawyers.  It  was  unfortunate  in  the  case  of 
Purvis  vsi?o^m£on,  that  a  construction,  fx/iarfma^fr/a,  of  the  statute, 
should  have  been  made  upon  a  publication  of  the  act  which  did  not 
contain  six  whole  clauses,  out  of  thirty  one.    For,  of  the  very  7th 
clause,  which  his  honor  Judge  IVaties  connected  with  the  30th,  and 
wherewith  he  controlled  the  generality  of  the  expression  of  the  30th 
clause,  not  one  half  of  it  is  published  by  Judge  Grimke',    Both  the 
beginning  of  the  clause,  and  the  end,  are  omitted ! !    Nothing  else, 
could  have  mislead  the  acute  and  vigorous  intellect  of  that  learned 
and  accomplished  judge,  in  the  decision  of  Purvis  vs.  Robinson. 

Let  us,  now,  with  great  deference  to  the  opinions  of  the 
judges,  in  Purvis  vs.  Robinson,  examine  the  whole  statute,  as 
pubibhed  by  TYott,  To  understand  so  much  of  the  statute,  as  i^ 
necessary  for  the  better  comprehension  of  these  observations,  without 
ft  reference  to  7Vo//,  it  should  be  observed,  that  the  province  of  Ca^ 
rollna  was  the  property  of  the  Lords  Prc^rietors,  until  the  Ist  of  June, 
;1739,  when  George  II.  purchased  it  of  the  proprietors,  except  Lord 
Carteret's  share.  There  being  eight  proprietors,  he  paid  JS17»500  for 
seven  eights.  Lord  Carteret's  share,  I  believe,  was  afterwards  locat-^ 
ed  in  North  Carolina.  All  these  facts  will  appear  by  the  act  of  par- 
liament, 2  Geo.  IL  c.  34.  (  Trotts  Laws  483?)  By  this  act,  it  is  recited, 
that,  whereas  the  lords  proprietors,  "had  made  diyen grants  and  con* 
veyances  "  &c  "of  divers  parcels  cf  land,  rituate  within  the  s^id,  pfijM 
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vincc,"  "and  under  certain  Quii  RejU$^*'  i^c.  in  consideration  of  their 
relinquishing  to  his  majesty  all  airearsof  such  Quit  Bents,  hismajes* 
ty  paid  them  i£5000,  and  they  set  over  and  conveyed  to  the  King  all 
their  clftlm  and  right  to  such  Quit  Rents*  Three  years  after  this 
.statute,  in  the  5th  year  of  George  II.  the  general  assembly  of  South 
Carolina  passed  an  act,  having  for  its  principal  object, "  The  securing 
of  his  majesty* s  Quit  Rents, "  recognizing  the  contract  with  the  propri- 
etors, and  in  pursuance  of  the  statute,  2  Geo.  II.  c.  34.  This  statute 
occupies  nineteen  pages  folia  It  is  headed,  throughout,  *\Quit  Rented* 
The  King,  through  his  governor,  Robert  Johnson,  by  it«  relinquishes 
all  clum  for  Quit  Rents  in  arrear,  upon  condition  that  the  assembly 
^'provide  that  all  possessors  of  land,  in  his  majesty s  province  of&uth 
Carolina,  do  forthwith  register  their  respective  grants,**  crfid* 'every 
person  possessing  land  by  grant  from  the  late  lord  proprietors,''  in 
the  Auditor  Generals  office,  ^'for  the  future  pay  unto  his  majesty, 
&c.  of  the  annual  Quit  Rent,  reserved  upon  such  grants.  The  act 
then  provides,— ''Ho the  End  therefore  that  your  majesty's  Quii  Rents 
may  be  better  ascertained,  and  the  future  pajrment  thereof  better  re- 
gulated," Bcci  "  Be  it  therefore  enacted,  is^c.  viz:  That  aH  persons 
shall  register  their  fiatents  or  grants^  or  memorials  thereof  in  the 
Auditors  office,  to  be  created.    These  are  the  provisions  c^  ih^  first 

clause, 

• 

The  second  clause,  provides,  that  all  persons  claiming  landsu  in 
the  Province,  should  record  their  ** patent  grants,**  or  **  last  mesne 
conveyance  or  deed,  or  will,  under  which  the  party  immediately  claims," 
in  the  Auditor's  office,  tvithin  eighteen  months,  •*  which  entries  or 
registers,  of  all  and  every  such  grants,  £cc."  shall  be  sufficient  evidence 
to  charge  tJie  parties  with  the  rents  respectively." 

The  third  clause,  requires  Guardians,  Trustees  &e.  to.register 
the  grant  or  deed  under  which  they  immediately  claim,  in  like  manner. 

The  fourth  clause,  fixes  the  Auditors  office  m  Charleston. 

.  By  the  fifth  clause,  Rents  are  to  be  paid  in  proclamation  money« 

By  the«ixM  clause,  if  original  j7*a;z/«  made  by  the  lords  propria^ 
tors  be  lost,  the  Quit  Rents,  are  to  be  rated  at  12d  per  100  acres. 

The  seventh  clause^  that  whidh  has  caused  so  much  dispute,  is 
veiy  long,  and  provides,  that  if  lands  are  not  registered  wit/iin  etgh^ 
ieen  months^  after  the  erection  of  the  Auditor  Genei^'s  ofhcc,  the 
same  shall  be  considered  as  -vacant  land,  and  any  person  may  take  up 
the  same:  Saving,  however,  to  minors,  feme  coverts,  Sec.  and 
M  Provided  always^  nevertheless,  that  if  any  person  or  persons,  who 
are  possessed  of  any  lands  6cc.  in  this  Province,  have  by  five  or  other 
^cident;  lost  their  original  grants  or  deed  [pv,  as  in  the  2nd  clause, 
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*  or  last  mesne  eonveyance,'"]  or  will,  under  which  they  immediatefy 
daim,'*  if  they  make  oath  of  their  loss,  then,  iu  such  case,  if  they  caxv 
procure  "  an  attested  copy  of  euck  grant,  deed  cr  will,  or  probat  of 
the  same,"  from  the  Secretary's  office,  or  Registers  office,  of  the  Pro- 
vince,^ (for  up  to  this  time  no  persons  were  bound  to  reconl  their 
deeds)  and  produce  the  same  unto  his  majesty's  Auditor  or  his  Deputy, 
he  shall  register  the  same,  "as  before  directed  for  original  grants, 
deeds,  or  wills;'*  and  the  proviso  then  declares,  that,  certificate  of 
the  same,  or  the  attested  copy,  and  the  record  of  the  same  in  the 
Secretary's  and  Register's  office,  together  with  possessicm,  ''shall  Imk 
deemed  good  evidence  of  title  at  law,  until  better  evidence  of 
title  appear. "  And  a  second  firovi»o  or  saving,  in  the  same  clause, 
enacts,  that  if  any  person  has  lost  his  grants  deed,  or  wtV/,  as  aforesaid, 
and  no  record  of jU  can  be  procured,  then  upon  his  taking  oath  of  such 
loss,  and  proving  his  possession,  he  may  get'  out  a  new  grant,  paying  a 
Quit  Rent  of  12d.  per  100  acres.  These  are  all  the  provisions  of 
this  clause;  and  they  have  evidently  no  connexion  with  any  general 
rule  of  evidence.  They  are  particular  provisions  for  particular  cases, 
which  must,  from  the  provision  of  the  clause,  have  occurred  within 
the  eighteen  months  allowed  by  the  act. 

Ml  the  other  clauses,  8th.  9th.  lOth^  11th.  12th.  13th.  14th.  15th. 
16th,  17th.  relate  entirely  to  Quit  Bents.  ^The  ISth  clause  provider 
a  Registry  office  for  recording  deeds,  conveyances  and  mortgages. 
The  19th  clause  clears  up  doubts  as  to  certain  g^rants,  abolishes  live^ 
ry  ofseizen,  Hfc.  The  20th  clause  relates  again  to  the  Rents.  The 
21st.  to  fees  of  office.  The  22d.  23d.  24th.  25th.  26th.  27th.  28th« 
clauses,  are  on  subjects  relating  to  the  titles  of  the  province  or  to  the 
rents. 

The  29/A  clause,  is  a  general  law,  as  to  feme  coverts  conveying 
their  inheritance.  The  30th.  and  31st,  are  provisions  of  general  law^ 
The  SOth.  is  the  clause  under  which  the  case  in  the  text  arose.  It  is 
in  the  following  words t 

^  And  be  it  further  enacted  by  the  authbrity  aforesaid.  That 
the  records  of  all  grants  in  the  office  of  the  Auditor  General  or  his 
deputy,  and  the  records  of  all  grants  and  deeds  duly  proved  before  a 
justice  of  the  peace,  according  to  the  usual  method,  and  recorded  or  to 
be  recorded  in  the  Register's  office  of  this  province^  and  also,,  the 
attested  copies  thereof,  shall  be  deemed  to  be  as  good  evidence  in  the 
law,  and  of  the  same  force  and  effect  as  the  original  would  have  been 
if  produced,  in  all  courts  of  law  and  equity," 

Now  this  clause,  speaks  of  all  grants  and  deeds,  and  provides  a 
general  rule  of  evidence.  The  7th  clause  only  provided,  that  in  case 
a  man  had  lost  kis  title  lyider  which  he  immediately  claime<^  he  mi^ht 
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'within  eighteen  months  from  the  time  of  passing  the  act  get  a  cop}% 
•and  register  it;  which,  hiding  so  registered,  sliould  be  evidenee,  of 
what  he  had  already  proved  to  be  lost.  The  30th  clause  requires 
cU  deeds  to  be  prtroed  before  they  are  recorded^  and  if  they  are  so 
firoved  and  recorded,  declares  attested  copies  of  them  or  the 
recoitis  of  them,  shall  be  as  good  evidence  as  theonginals.  ThklKW 
v/as  not  confined  to  eighteen  months.  How  can  these  two  clauses 
then  be  connected  together?  They  have  no  more  connexion 
with  each  other,  than  any  other  two  clauses  in  the  act;  except 
that  both  have  the  words,  ^*  grant  and  deed^^  in  them.  The  SOth, 
clause  is  almost  as  distinct  from  the  other  clauses,  as  if  it  were  a 
separate  act.  General  laws  arc  often  passed  in  this  way.  The  four 
last  clauses,  indeed,  are  each  general  laws.  The  28th,  abolishes 
livery  of  seisin;  the  29th,  provides  a  method  for  feme  coverts'  con- 
veying their  estates;  the  30th,  provides  a  general  rule  of  evidence; 
and  the  last,  provides,  that  if  upon  survey  it  turns  oiJt  that  a  grantee 
has  more  land,  than  his  grant  calls  for,  he  still  shall  be  entitled  to  it. 
A  law  under  which  the  country  has  acted  ever  since;  and  perhaps 
has  forgotten,  from  whence  the  inile  came. 

The  scde  object  of  the  Tth  clause,  was  to  let  the  king  or  his 
agents  know  whom  to  look  to,  for  the  rents;  and  the  last  conveyance 
would  always  tell. 

To  prove  the  loss  of  a  deed !  Can  any  thing  be  more  difficult  ?  It 
is  said  prove  diligent  search  has  been  made.  This  is  done  by  the 
party  himself  How  will  he  prove  it?  He  gets  a  friend  to  search  for 
Jum!  Where  will  he  look?  Into  the  public  offices?  That  he  may  do. 
But  suppose  the  plaintifTs  ancestor  has  lost  the  deed,  and  the  plain- 
tiff himself  has  the  papers  of  his  ancestor?  where  must  he  go  to  look? 
Into  the  pl^tiffs  house?  And  if  he  please,  he  may  conceal  the  original 
(admitting  it  to  be  a  forgery)  and  upon  search  of  all  the  old  papers,  it 
is  not  found.  Must  search  be  made  in  the  house  of  every  relation  or 
intimate  friend?  Or  suppose  the  plaintiiF  looses  the  deed  himself, 
who  will  prove  it?  What  degree  of  search  is  enough?  Where  to 
begin  or  Tirhere  to  end? — ^The  law  evidently  intended  to  avoid  these 
difficulties,  and  therefore  required  the  deed  toh^proved  before  it  was 
recorded,  and  after  that,  an  attested  copy  is  made  to  be  as  good  evi- 
dence as  the  original. 

In  Tennessee  the  affidavit  of  the  parties  counsel  stating- that  it 
was  outof  the  power  of  the  principal  to  produce  an  original  grant  or 
deed,  was  held  sufficient  proof  of  the  loss  to  let  in  the  re- 
gistered copy,  (Smith  vs.  Mhriin,  2  Overtones  JRe/i,  208. J  In  JVw- 
York,  Pennsylvania,  and  JVbrrA  Carolina,  the  testimony  of  the  plam- 
tiJf  is  admissible  as  to  the  loss  of  an  instrument  (X  Starkie  34?, 
note  {X.  J  Sej&  as  to  proof  of  loss,  generally.  (/*.  350.) 
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It  appears  also  to  the  Reporter  that  copies  exemplifiM  under 
the  hand  and  seal  of  the  Register  is  sufficient,  without  the  proof  by  a 
witness  of  the  correctness  of  the  copy.  For  **  where  the  law  intrusts  u 
particular  officer  with  the  making  of  copies,  it  also  gives  credit  to 
them  in  evidence,  without  further  proof."  See  1  Starkie  on  Evi. 
154, 365>  208,  note  (L)  where  all  the  cases  are  collected.  H. 
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JtTBOES    PRBSENT, 

Notty  Oolcocky  JohUBOBm 


J.  D.  AnsleT}   a  British  subjttty  Vs.  Geo.  Tihmok8|  A'ne 
Collector  of  the  nth  Regiment  S.  C  JJilitta. 

The  act  of  1794^  reqairiug  aliens  to  do  militia  and  patrol  duty  is  neithar 

againit  the  conttitotion  of  the  Uaited  Statea,  nor  against  the  Lawi  of  Nations. 

The  constitution  of  the  United  States,  has  not  given  to  Congress  the  absolute 
and  exclusive  control  over  the  n^litia  of  the  States. 

It  seems,  the  power  given  to  Congress,  by  the  8th  section  of  the  Jirtt  grtielt4it 
the  constitution,  is  of  a  limited  nature  and  eonflnad  to  tha  oljcots  ipeeiilcfl 
in  th«  clauses,  and  in  all  other  respects  and  for  all  other  purpoMS,  the 
militia  are  subject  to  the  control  and  government  of  their  respective 
states. 

This  was  an  application  to  jadge  Bay  for  a  prohibi- 
tion to  restrain  the  fine  collector,  of  the  17ih  regiment  of  mi* 
Ikia,  from  collecting  a  fine,  imposed  bjr  a  court  martial  on  J. 
D.  Ansley,  a  British  subject,  following  the  occupation  of  a 
merchant,  for  nan  performance  d^i^dinary  militia  duty.  The 
33rd  clause  of  the  milHia  act,  under  which  the  relator  was  re* 
quired  to  do  militia  duty,  is  as  follows  :  ^  Whecaas  a  doul^l 

has  ariseby  whether  alieiis  and  etl|Nr  transient  poMfins^  frt^ 
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blh^  resided  or  niay  reside  in  this  Stat^  for  a  considerable 
length  of  time,  and  enjoy  the  benefit  and  advantage  resulting 
from  the  organization  of  the  militia  of  this  State,  are  liable 
to  do  militia  daty,  and  whereas  it  is  but  just  and  reasonable, 
that  those  whose  property  is  secured  by  the  care  and  watch'- 
fofaiess  of  the  cOonnanity  in  which  they  reside  should  con- 
tribute  to  its  protection;  Be  it  enacted  by  the  authoritity 
aforesaid,  that  all  free  white  aliens;  or  transient  persons^  above 
the  age  of  18,  and  under  the  age  of  45,  years,  who  have  re- 
isided,  or  hereafter,  shall  or  may  reside  in  this  State  for  the 
term  of  six  months,  shall,  immediately  thereafter,  be  and  are 
hereby  declared  to  be  subject  and  liable  to  do-  and  perfom 
all  patrol  and  militia  duty,  which  shall  or  may  be  required 
by  the  commanding  office  of  the  Beat  or  District  in  which 
such  alien  or  transient  person  shall  reside,  and  be  subject 
and  liable  to  all  pains  and  penalties  inflicted  by  the  act,  any 
law,  usage  or  custom  to  the  contrary  thereof  notwithstaiMi* 
ing,  Promdeij  always,  that  nothing  contained  in  this  act 
shall  be  construed  to  extend  to  or  affect,  in  any  wise  or  man- 
ner, the  natural  "bom  citizen  t)f  any  Stale  or  Potentate,  who 
AM  be  actually  engaged  in  war  with  the  United  States,  or 
fo  compel  such  alien  or -transient  person  to  serve  on  j^atrol 
or  militia  duty,  out  ol  the  ptrticolar  District  of  the  regimeot- 
to  which  he  may  be  attached,  nor  to^natural  bora,  booa  fide, 
Fireach  eithens,  (not  being  citisensof  theUnitedStates,)  who 
are  by  treaty  exempt  from  all  personal  services.''  (1  JP«tttf 
-3^1.) 

The  prohibition  was  refused.  .   . 

A  motion  was  now  nisde  to  s^t  aside  the  decifiioatj^f 
jadge  Bay,  and  for  thi  pfobibition-^issae)  on  Aa  gn>«o4^ 
-  1st.  Because  die  court  martial  exceeded  its  jmMit- 
'lion.  In  as  much  as  the  law  of  this  State,  oa*so  auich  of  it , AS 
T8<|uirefr  aHensto  do  mtljfia  duty,  and  under  which  ^ihqi  4^- 
^ed,  contravenes  the  laws  of  the  United  Stales^  mad&.io  o^t^ 
ftardtity  with  the  Bth  section  of  the  first  article  o£4be  Conni* 
lotfOB  of  the  United  Stalei,  which  giv«  power  tiv  ik»fpgm 
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to  organifle  and  di^^ipline  tbe  milida,  and  is  therefore  voiU 
ab  inUio. 

2nd.  Because  the  courts  of  this  State  are  bound  by  thft 
laws  of  Nations  ;  and  by  the  laws  of  nations,  an  alien,  owing 
allegiance  to  a  foreign  prince,  and  residing  under  the  gov* 
jernment  of  the  United  Statesi  cannot  be  made  to  bear  arms. 

3rd.  Because  the  decision  of  judge  Bay,  was  contrary 
to  treaties  existiBg  between  Great  Britain  and  the  United 
States,  and  in  other  respe^cts  contrary  to  the  Constitution,  and 
the  laws  of  nationSf 

Colcock  /• — ^Two  questions  are  presented  for  our  deter- 
minatien  : 

1st.  Is  th|3  clause  of  the  law  which  requires  aliens  to 
perform  militia 'duty  within  their  regiments  unconstitutional? 
3nd.  Is  it*a  violation  of  national  law.  ?  , 
In  deciding  a  question  of  such  vital  importance  to  thp 
Interest  of  my  fellow  citizens,  I  feel  most  sensibly  the  respon- 
Mbility  of  my  situation  ;  and  the  magnitude  of  the.  duty  is 
not  diminished  by  any  confidence  in  my  own  powers. 

1  shall  not  attempt  to  follow  the  counsel  through'  their 
very  able  and  elaborate  argument,  TAv^y  of  Uijfir  funila* 
mental  positions  will  be  readily  acceded*  It  is  not  a  ques- 
tion at  this  day,  that  all  power  emanates  from  the  people,  and 
that  the  Federal  Constitution  was  formed  by  theq^  JBut  this, 
does  not  enable  us  to  determine  the  quantum  of  power  nihich 
they  intended  to  delegate  to  it.  I  take  it  to  be  eq^oally  cj^ar; 
that  having  in  each  State  established  independent  soverei^- 
ties^  before  the  formation  of  this  government,  that  they  did 
Bot  intend  to  take  from  the  soveriga^power  of  these  States 
iMi^  than  was  essentially  necessary  for  tbe  establishment  fii 
the  federal  government,  and  that  it  is  npt  the  dvty  of  tbe  ju- 
diciary of  the  States  to  attempt  to  enlarga  or  .  diminish  th»^ 
power  which  is  given.  When  we  advert  to.  tb^ .  ^tu^tioo  ,  of 
4ie  Statea^t  the  formation  of  the  government  an^^  tathe  w4i 
ImawQ  jualanny  of  those-  who  rw^e  opposed  ^  to  s$  Q)Q^Q)i4»^ 
ltd  govenwen^  itis  aot  to  be  supposed  thai.evei^  -^eW^M 
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power  to  the  general  government  is  necessarilj  e£olosiv«| 
for  that  would  most  effectually  destroy  everything  like  «o* 
vereignty  in  the  States.  The  reasonable  and  just  ^^enstruc*- 
tion  of  the  Constitution  leads  to  an  opposite  conclusion ;  for 
it  is  said  by  those  able  and  distinguished  expoeitors  of  the 
constitution,  whose  writings  are  contained  in  the  Ftderaliit, 
that  no  pow^r  is  to  be  considered  as  exclustre,  except  when 
it  is  so  in  terms,  or  where  there  is  a  direct  repugnancy  or 
incompatibility  in  the  exercise  of  ft.  similar  power  by  the 
States.  The  power  in  the  case  before  us  is  given  in  these . 
words,  <<  to  provide  for  calling  forth  the  militia  to  execute 
the  laws  of  the  Union,  suppress  insurrection,  and  repel  invo' 
sion  ^'  to  re-organise  be.  Now  here  are  no  exclusive  words, 
no?  does  the  constitution  prohibit  the  States  from  the  exer- 
cise of  a  similar  power  when  the  same  shall  be  neoeasarj  for 
State  purposes.  It  only  remains  then  to  ascertain  if  there  be 
any  direct  repugnancy  in  the  exercise  of  the  power  -io-  the 
Slate  ,  and  I  would  ask,  whether  a  State  may  not  require  the 
aid  of  its  militia  to  suppress  insufrection.  and  rebellion,  or  to 
repel  invasion  r  To  assert  ^hat  the  people  of  any  State  had 
^rrendered  to  the  general  government,  the  absolute  and  ex* 
elusive  control  over  the  miUtia,  would  excite*  great  snrprixe. 
But  to  say,  that  the  States,  who-are  so  peeidiarly  and  ua* 
iortuqaiefy  aitaated  as  we  are,  in  relatioB^  lo  a  large  majority 
^f  our  inhabitantSi should  have  done  so,  is  calculated  toes- 
cite  somethmg  more  than  surprize.  Can  it  be  thought  tha( 
a  government,  like  that  of  this  State,  can  be  supported  with- 
out the  aid.  of  militia  f  How  are  the  laws  to  be  enforced  f 
The  States  are  prohibited  from  raising  armies  or  supporting 
a  navy.  How  should,  we  suppress  a  rebelUon?  Apply  to 
the  President  to  p9ke  a  draft  of  the  nilitia  .^-It  is  true  tlial 
the  4th  section  of  the  4th  article  of  the  coastitntion  seemea* 
to  the  States  tbe  aid  of  the  general  government  when  oaHed 
for;  but  they  may  surely  make  use  of  their  own  means  in  the 
first  instance.  It  has  been  contended  that  the  lesirirtion  ofr 
the  power  granted)  « tliat  of  appointing  officers  and  tmiini^ 
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the  militia/'  was  intended  as  an  expression  of  the  only  poirr 
er  wliich  was  left  to  the  States.     But  the  fallacy  of  such  rea* 
soning  is  easily  detected.    It  is  contrary  to  reason  and  com- 
mon sense,  that  the  re8t|riction  of  a  power  gt^nted  should  be> 
used  to  extend  the  power ;  on  the  contrary,  this  restriction- 
proves,  most  incontrovertibly,  that  the  power  was  intended 
to  be  divided  and  not  actually  given  up  ;  and  in  my  opini** 
on  it  speaks  volumes  on  the  subject.    To  whom  is  the  agent- 
responsible  i  To  his  principal.     Reserving  to  the  States  the' 
command  of  the  officers^  is  reserving  the  use  of  the  soldiers, 
except  when  called  out  by  the  general  government,  and  in  the- 
field  orat  the  placeofrendetvous.     The  militia  oiScersare 
under  the  authority  of  the  State  and  may  therefore  be  com- 
manded to  enrol,  (to  answer  the  question  of  the  counsel  for 
the  appellant,)  even  boys  or  old  men  for  State  purposes.. 
But  in  the  language  of  the  distinguished  judge,  Stcry.     <<  It 
Is  almost  too  plain  for  argument,  that  the  power  here  given 
to 'Congress  over  the  militia  is  of  a  limited  nature,  and  cohp- 
ifaied  to  the  objects  specified  in  the  clauses  ;  and  that  in-  ali  t 
other  respects  and  for  all  other  purposes,  the  militia  are  inM>^ 
ject  to  the  control  and  government  of  the  State  authorities,**^ 
(BomiMi  vs.  J^oortj  btk  fFkeaion^s  ReportSy  50.)  But  it  is^ 
said  that  in  cases  of  concurrent  authority  where  the  laws  of 
die  State  and  the  union  are  in  direct  and  manifest  collision 
on  thesame'subject,  tboseof  the  union,  being  the  supreme' 
hw  of  the  land,  are  of  paramount  authority,  and'  that  coh« 
gress  harittg  declared '  that  all  free  white  diales  within  the 
ages  oft  8  and  45  shall  constitute  the  militia,  no  others  ciin  be 
admined.    The  principle  is  admitted,  though  the  deduction 
and  its  applicatidn  is  denied.     Havmg  established  the  posi^ 
lion  of «  concnrrent  authority,  it  is  not  difficult  to  shew  that 
Ibeiw  is  no  coUitfon  in  the  exercise  which  has  b<^n  made  of  it 
by  the  two  governments.    Our  patrol  law,  on  wbibh  the  soie* 
tf  of  the  State  sbmoch  depends,  as  well  as  lome  other  of  our 
latws  of  a  similar  character,  applicable  to  our  peculiar  situa* 
Hon,  are  ni  some  measure  incorporated  with  the  militia  laws. 
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Tlie  ^plains  of  the  beat  companies  are  required  to  pride  off«>- 
many  from  the  muster  roll,  once  a  month,  to  performpatroldu- 
ty.  For  the  purpose  of  discharging  this  municipal  «r  State  dn- 
ty,all  within  his  beat  are  to  be  enrolled.  So  in  the  act  lo  sup- 
press insurrectkm,  the  ma^strates  issue  their  warrants  to  the' 
militia  officers.  It  is  not  pretended  that  the  alieais  to  be  fore* 
ed  into  the  service  of  the  United  States;  on  the  contrary  be  is 
only  required  to  do  dutywithiu  his  regiment.  To  say  that 
he  must  stand  a  draft  when  one  is  ordered  by  the  general  go- 
vernment, is  begging  the  question.  He  is  not  among  those 
whose  services  the  United  States  have  thonght  fit  to  require, 
when  they  shall  be  called  on  to  enforce  their  laws,  suppress 
insurrection,  or  repel  invasion. 

It  was  further  urged,  that  the  law  was  unconstitulioii- 
'  al,  because  all  power  over  foreigners  was  committed  to  Ibe 
general  government.     But  I  am  not  aware  of  any  exclusive- 
lich  is  given  to  the  general  government  over  foreign* 
ir  individual  capacity,  except  that  of  making  them 
It  is  admitted  that  the  States  in  the  exercise  of  the 
power  which  they  possess  are  bound  to  observe  the 
Mions  and  to  regard  the  rights  of  foreigners,  so  far 
_,  —e  defined  and  protected  by  those  laws:  I  will  there- 
fore proceed  to  enquire  whether  the  act  in  any  respect  coA- 
travenes  the  laws  of  nations. 

Two  positions  are  taken  by  the  counsel  for  the  appd- 
lani  on  this  branch  of  the  case. 

1st.  That  it  is  the  right  of  a  foreigner  to  enter  any 
state  he  may  choese  to  visit  for  lawful  or  innocent  purposes. 
Snd.  That  no  state  has  a  right  to  require  the  personal 
services  of  a  foreigner,  except  on  sudden  emergencies. 

Reference  has  been  made  to  Orotius  and  VaU^,  m 
support  of  these  positioiis.  It  is  not  saying  too  mncb, 
perhaps,  to  say  that  it  is  on  many  points  difficult  to  detennine 
what  is  the  law  (^  nations.  When  we  recollect  what  is  th& 
foundatiwi  of  this  law,  itis  not  surprising  that  it  should  b* 
so,  unless  it  be  reduced  to  son\etbiog  like  pondve  btw  by  in- 
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^rchaage  of  treaties ;  and  to  effect  nich  an  object  witli  even 
-alargeportioDofthe  nadonE  of  the  earth,  both  eipJ!Kenc« 
aud  history  has  shewn  it  to  beirapossible.Tbe  first  atithorrefer- 
Tcdto,  Grotiut,  "  directs  us,  in  searching  for  the  law  of  na- 
Hions,  to  have  recourse  to  the  same  means,  that  are  made 
ttsepf  in  searching  for  written  civil  law,  to  osage  or  custom, 
10  conjectures,  aadtotbe  judgmeot  and  testimony  of  skilful 
pers<ms."  Now  (says  Rutherforth,  in  bis  corameat  (H) 
this  part  of  Groiivs,  (2  Imtiiules  4T0J  "  The  usage  in  which 
uawritten  civil  laws  appear,  consists  in  immemorial  and  un- 
interrupted practice.  But  if  we  look  into  the  practice  of  da- 
tions,  as  it  is  related  in  history,  it  does  not  appear^  in  any  in- 
stance to  have  been  constant  and  uniform;  that  is,  no  usage 
appears,  from  whence  we  can  collect  what  the  positive  law 
of  oations  is."  Grotita  was  aware  of  this:  for  when  this  help 
f^ils,  he  directs  us  to  have  recourse  to  conjectures.  A  mo^t 
uncertaingaide  tttily.  But  if  the  practice  of  Datlons  has 
been  variable  and  contradictory,  all  conjectures  will  be 
ing  to  the  (turpose ;  and  it  is  as  little  to  tlie  purpose  t( 
t)S  to  the  judgiQent  and  testimony  of  skilful  persons, 
do  they  find  it .''  Their  skill  cannot  discover  any  usage 
ti,Qiis,  where  the  practice,  as  history  relates  it,  is  variab 
cputradictory.  Their  judgment  will  afford  us  as  little  aia{ 
ibr  there  is  no  room  ior  its  exercise;  and  their  testimony  will 
prove  nothing,  where  the  law  is  an  unwritten  one,  and  conse- 
-quently  ihey  can  have  no  record  of  it  before  them."  Butif 
<he  lew  of  nations,  instead  of  beiiigpurely  positivt>,  k  only  the 
law  of  nature^  applied  in  consequence  of  the  common  con- 
sent of  mankind,  to  the  collective  bodies  of  civil  societies,  as 
40  moral  agents,  and  to  the  several  members  of  such  societies, 
as  to  parts  of  those  bodies,  the  dictates  of  this  law  maybe 
fpundby  ihesame  means  that  we  make  use  of  in  searching 
for  the  dictates  of  the  general  law  of  nature  ;  and  pursuing 
jthis  guide,  it  wi)l  not  be  difficult  to  shew  that  every  nation 
has  such  an  absolifte,  exclusive,  right  of  territory,  as  well  au- 
thorize^ a  refusal  to  apy  individual  to  enter  or  remain  with- 
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<ttt  the  consent  of  t)ie  soprenie  povrtr,  or  under  wxh  -comU- 
^ions  or  restrictions  as  such  power  may  think  fit  to  inpoae. 
In  fact^  I  tbtnk  it  nay  be  shewn,  that  GroHm  hinoself  is 
obliged  to  yield  this  point,  and  that  he  does  yield  it.  In.tbe 
first  volume  be  contends  for  the  right  of  foreigners  to 
enter  and  pass  through  the  territory  of  any  natioDi  and  eveti 
«o  far  as  to  say  it  may  be  considered  a  just  cause  of  war,  if 
'they  are  refused  ;  but  when  the  inconvenience  and  even  dan* 
^g«r  resulting  from  such  a  doctrine  press  themselves  on  bis 
'mind, he  replies,  <<  your  fears  cannot  abridge  my  rights:" 
'In  the  conclusion)  however,  he  sa}'s,  if  there  be  fear,  hosta- 
ges maybe  required,  or  they  may  be  compelled  to  go  throogit 
in  small  parties.''  Thus  yielding  the  whole  ground;  for  if 
they  can  impose  terms,  they  are  to  judge  what  they  may  be, 
and  thus  the  exelusive  right  is  acknowledged.  The  authori- 
ty of  Vaitd  is  also  relied  on,  but  on  examination  it  will  be 
found  that,  that  part  of  the  work  referred  to,  the  Sth  chap,  of 
the  2nd  book,  is  treating  only  of  those  who  pass  through  or 
sq^Qurn  in  a  country,  as  contradistinguished  from  resident  fo« 
velgners.  The  chapter  commences  by  saying, "  we  have  al- 
ready tresied  of  the  inhabitants  or  persons  who  reside  in  the 
country  where  they  are  not  cijlizens."  Of  transient  forrign- 
ers  he  does  say  they  are  not  subject  to  militia  duty,  and  that 
the  State  cannot  control  their  persons  ;  that  is,  detain  them 
when  they  wish  to  depart ;  which  may  be  granted  without 
impugning  the  act  which  requires  resident  foreigners  to  do 
duty:  The  whole  chapter  would  shew,  however,  that  the  so* 
vereign  power  has  a  right  to  impose  any  condition  he  pleas- 
es on  a  foreigner  who  enters  the  territory.  In  section  135. 
p.  172.  he  says,  <<  since  the  lord  of  the  territory  may  whea- 
ever  he  thinks  proper  forbid  its  being  entered,  he  has  no 
doubt  a  power  to  annex  what  condition  he  pleases  to  the  per- 
mission to  enter.''  He  goes  on  after  thus  establishing  the 
right,  to  recommend,  of  course,  that  it  be  txercised  with 
bumaoity.  In  page  102,  Book,  1st  section  213,  ke  says, 
**  the  inhabitants  who  are  distinguished  from  cititeos,  arefo- 
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yeilpiersiwito  are  permtHed  to  settle  and  stay  in  the  eottOflV* 
fiiHind  to  the««oiety  by  tbeir  resideneoy  they  aresiibj«et 
to-  the  kwB  of  the  *  Slate,  while  they  rsside  io^itj  -and  ih^ 
iatre  obliged  to  defend  it,  because  it  grants  them  protec* 
fioD,|tboaghthey  doootpaarticipate  in  all^the  rigttts  ctfcitt^ens^'' 
MtUherforth/mbis  lectures  on  (Sroiius^  after  a  noet  elalMNWle 
viear  of  this  doctrine,  says,  ^  ia  cooseqoeDoe  ef  this  exclasive 
lAght  of  property  which  a  nation  has  in  its  own-  tetritaries^ 
the  law  of  nations  is  not  the  only  measare  of  what  is  right  or 
Wrong  in  the  intercourse  of  nations  with  one  another.  TU0 
right  of  territory  extends  the  authority  of  the  civil  law  totdl 
<}aestions  which  relate  to  the  nse  or  prirate  ownership  of 
'SQch  moveable  gxx>ds  as  are  within  the  territory  «rf  the  nation, 
ahd  of  such  immoveable  goods  as  are  confessedly  a  part  of  the 
territory,  whether  its  own  membiers  are  concerned  in  these 
questions,  or  the  collective  bodies,  or  the  individual  members 
of  other  nations  :  Thus  every  State  has  authority  to  deter- 
mine'by  positive  laws  upon  what  occasions  and  for  what  pur* 
poses,  and  in  what  numbers,  foreigners  shall  be  allowed  to 
come  within  its  territories  ;  to  exclyde  them  from  trading 
there  at  all;  or  to  regulate  their  trade;  to  leave  them  under 
tbeir  natural  incapacity  of  inheriting  immovablegoods,  or  to 
prescribe  the  conditions  upon  which  they  jnay  inherit."  It  is 
true  that  Rutherfqrtki  (as  all  other  writers  qn  the  subject  do) 
recommends  that  this  power  be  bumfuiely  exercised.  Every 
nadon^  as  well  as  ijdividiud,  ^^  has  by  riie  law  of  nature  a 
right  to  jndge  for  itself,  bow  far  its  intercourse,  either  of  a 
commercial  or  friendly  sort,  is  likely  to  be  detrimental  lo  iu 
self;  so  diat  to  cut  off  either  or  both  will  be  no  act  of  in- 

'  jostice,  though  it  may  be  wrong,  if  causelessly  daoe.  A  na« 
^on  has  a  moral  power  to  withhold  its  benevolence;  andthey, 
from  whom  it  is  withheld  unreasonably,  though  they  are  not 
treated  kindly,  are  not  ^fured.  Now  il  is  clear  that  the 
poller  of  the  State  is  tiot  e:ierclsed  witb  any  unreasonable  de- 

.  gree  of  rigour  in  exactii^  tbis  pMy  service  from  tbe  alien. 

He  is  peiBolited  la  jneside  and  tmde  he»t  his  life>  bis  liberty, 
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Hod  his  property  are  protected  in  equal  degree  with  that  o( 
the  citizen;  and  with  what  propriety  can  he  complain  f  Cao 
it  be  unjust  to  require  bitn  to  support  that  law  which  pro- 
tects hioi  f  Is  it  reasonable  that  he  should  derive  all  the  be- 
nefit which  these  laws  afford  and  be  exempt  from  rendering 
any  return  for  the  benefit  ?  Is  it  just^n  return  to  the  citizens 
of  the  country  that  he  should  be  more  favoured  "^han  theyf 
Ko  restraint  is  put  on  his  person.  He  is  at  liberty  to 
depart  when  he  please.  If  the  condition  on  which  he  is  per- 
mitted to  reside  here  be  onerous,  he  can  rid  himself  of  the 
burthen.,  by  leeving  the  State.  I  think  then  it  is  clear,  that 
the  act  of  1794,  requiring  aliens  to  do  militia  iiuty,  and  conse- 
quently subjecting  them  to  patrol  duty,  is  neither  unconstilu-- 
^onal,  nor  against  the  law  of  nations. 

The  motion  is,  therefore,  dismissed. 

Courtenay  fy  Pepoon^  for  the  motion, 
ElUiHt  b  tSscony  contra. 


Ohors  v8.  Uili.,  Ljlwton  v8.  Same. 

Books  of  accoitnU  are  not  liable  to  DomettU  attachment!,  so  as  to  create  % 
lien  on  the  debts  due  the  absbendiog  debtor,  as  in  foreig^n  attachments. 

Tbtrwas  a  motion  made  before  Judge  Bay  in  Charles- 
ton, by  Mr*.  Pepoon,  attorney  for  the  first  attaching  creditor^ 
Ohord,  to'baive  the  books  of  accounts  belonging  to  the  absent 
tiebtor  delivered  over  to  him,  claiming  the  first  lien,  on  the 
rights  and  credits  of  the  said  absent  debtor.  This  modoQ 
was  opposed  by  Mr.  Clarke,  attorney  for  several  subsequent 
attaching  creditors,  on  the  ground,  that  they  had  first  served 
Mjnes  of  their  attachments  on  sundry  debtors,  and  on  the  booto 
of  the  absent  debtor,  which  he  contended  gave  them  a*  prior 
right  to  the  sums  due  on  the  books;  and  that  they  hada  prefen- 
ble  claim  to  the  books.  Bay  J.  before  whom  the  motion 
waft  made,  was  of  opinion,  that  the  first  attaching  creditor 
hsid  a  prior  Hen  on  the  books  of  accounts  of  the  absdU 
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debtor;  as  it  was  the  lodging  of  the  first  attachiioeDt  hi  the 

sheri0s  office,  that  gave  the  prior  lien,  and  not  the  first  sefv^ 

ing   of  a   copy   of   tlie   attachment  on   a  garnishee,  and 

ruled   that   the   books   of  accounts    should  be    deposited 

with    the    clerk    of  the    court,    till    the  first    attaching 

creditor  should  file  his  declaration,  and  then  to  be  delivered 

to  him;  and  after  satisfying  the  first  attaching  creditor,  then 

to  be  delivered  over  to  the  subsequent  attaching  creditor. 

He  refered  to  Callahan  vs.  Uallowdly  2  Bay^  8.  and  Stephen 

vs.  Thayer y  2  Bay  272. 

CoLcocK,  J. — The  mode  of  proceeding  by  attachment 

is  a  peculiar  one,  and  we  are,  therefore,  to  examine  the  act 

for  our  direction  in  every  particular.     There  is  no  authority 
[n  any  of  the  acts  relating  to  domestic  attachments  to  levy  ofi 

books  of  accounts,  so  as  to  create  a  lien  on  the  d^fots  which 
appear  by  them  to  be  due  the  absconding  debtor.  It  is 
observed,  that  by  the  foreign  attachment  act,  they  ar^  ex- 
pressly mentioned,  and  authority  is  given  to  the  attaching 
creditor  to  sue  for  and  recover  the  debts,  to  give  receipts,  &c. 
none  of  which  provisions  are  made  in  the  acts  which  relate 
to  domestic  attachments,  and  which  are  indispensably  neces- 
sary to  efiect  the  purpose  of  attaching  the  debti'  by  attaching 
the  books.  The  purposes  of  the  law  also  shew  that  they  were 
not  in  the  contemplation  of  the  legblatore;  for  the  acts  are 
intended  to  stop  such  moveables  'BS  an  absconding  debtor 
wooM  be  likely  to  carry  away;  and,  therefore,  the  words  ntfed 
i«  the  acts,  '^negroes,  goods,  chattels  and  effects;"  all  of  which 
may  be  attached.  It  is  then  only  necessary  to  c^msider, 
whether  the  creditor,  who  summoned  the  persons  indebted  to 
the  absent  debtor,  shall  receive  the  debts  so  due  to  him. 
And  in  the  case  before  us  there  can  be  na  doubt  on  that 
sttbject.  The  attachment  of  the  Lawtoiw  was  levied  in  the 
bonds  of  these  persons  and  they  were  summoned  as  gar^ 
nishees,  and  have  made  their  returns.  These  debts  are  then 
to  be  condemaed  in  their  heads,  tot  the  particular  benefit  of 
liie  crediter  who  calls  tfaem  into  court  as  f^rtiishees.    Thia 
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point  wa^  decide  in  the  much  contested  case  of*  the  ihinoA 
€reorge  Forreiif  who  so  mysterioasly  dej^alted  from  thi«  $tat% 
J!i  1811. 

The  Inotioii  IS  granted. 

'Clarke  for  the  mottoo.  .       i        • 

iPflpdon  tontra.  '- 


■Mi*— -■t^^^i^i*!— • 


i±s  . 


Exo'rs.  Blake  vs.  Exo'rs.  R.  Quash,   and    ExoVs.  IL 

PlNCKN£¥^ 

A  'shorter  period  than  twenty  jrears  in  this  state,  wltti  additional  dlttnnstan- 
oa%  will  indiiee  the  presumption  of  the'paymeot  of  a  bond; 

Hftfiog^  settled  «n.aocoimt  ia  the  rnevi  time,  withoat  any  iipt|ce  takev  of  % 
bond,  ifl  BOfih  additional  drcamstance,  as  will  induce  the  presomptioa  oi 
payment  in  less  time  than  twenty  years. 

There  are  cases,  in  this  state,  which  would  warrant  a  jury  in  being  satisfied 
with  cireumitancedy  to  raise  the  presumption  of  payment,  less  strong,  thatt 
may  bo  reqmred  in  £ngland. 

The  ackaowledgeanflnls,  and  aTon  part  paymani,  by  an  hair  at  law«  on  « 
bond,  will  not  suspend  the  presumption  of  payment  in  a  suit  against  tho 
executor. 

Under  the  particular  circumstances,  the  court  held  the  jury  might  well  find 
for  the  defendant,  aller  a- lapse  of  fourteen  years  non-payment  on  a  bond; 

ff  seems  there  is  a  distinctiolibetwean  length  of  time  as  a  bar,  and  where  it  a 
only  eridence  of  it>  in  the  latter  oase  lese  tiaa,  may  raise  tbo  preMttption« 

ite  alion  enomy,  who  leaves  4be  country  and  catrys  off  his  bond,  is  aoLon* 
titled  ,to  mtairest  oii  it  during  the  continuance  of  the  war. 


The  reporter  could  procure  no  other  documents  in 
lation  to  this  case,'  than  the  opinion  of  the  court,  which,  fa^ 
believes,  states  the  facts  sufficiently. 

CoLcocK  J.-— In  this  case,  in  addition  to  the  ground  men^ 
tioned  in  the  brief,  it  was  urged  on  the  part  of  the  defendaift| 
that  the  bond  had  been  fully  paid,  for  that  the  debtjiiaving 
been  the  property  of  a  British  subject,  and  the  bond  cairied  by 
him  to  England  when  he  left  this  country,  that  iateresk 
should  not  be  allowed  during  the  war.  The  doctrine  ofii 
presumption  <>f  pi^ymeat  arising  from  length  of  time  is  'W^ 
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«pdl  estaUishei),  and  I  feel  no  disposition  to  dUtutb  it.  Bv.t 
there  «re  some  considerations  which  present  themselves  to  my 
raind,  and  which  i  submitted  to  the  jary  to  induce  a  presump: 
lioB  of  payment  in  this  colintry  on  circum8tance3  )es$  strong 
than  would  be  required  in  England^  where  the  full  period  of 
twenty  years  had  not  elapsed;  still,  however,  adhering  to 
the  doctrine,  that  where  a  shorter  period  than  twenty  years 
bad  elapsed,  there  mnst  be  some  additional  circumstance  to 
induce  the  presumption.  When  the  doctrine  of  twenty  years 
itffiEirdiag,  fer  see,  a  presumption  of  payment  was  establish* 
ed,  1  cannot  suppose  chat  any  thing  more  was  intended  than 
to  fix  some  period  at  which  the  legal  presumption  should  a? 
rise.  It  was  not  intended  to  preclude  a  presumptioa  arising 
fh)m  ioiy  odfer  circomstaoces  than  lapse  of  time;  for  I  tttke 
it,  that  payment,  like  any  other  foct,  may  be  proved  by  pre- 
sumption arising  flrom  any  circumstances  which  in  their  na* 
ture  are  calculated  to  induce  belief.  In  Ut  Sdwyn^s  JSCisi 
Print  p.  589,  it  is  said,  where  a  bon^has  laindormmt  for  a 
less  time  than  £0  years,  iome  other  evidence  tbatfr- ra^6 
length  of  time  must  be  given  in  order  to  raise  tJfe  presump- 
tion that  the  bond  has  been  satisfied ;  such  ns  having  seltUd 
an  account  in  the  mean  timcj  vnihout  any  notice  having  beenta^ 
ken  of  such  demand^  andaofoith.  V\  here  the  time  elapsed 
is^onsiderable,  though  short  of  30  years,  the  slightest  €vi- 
Aence  will  be  sufficient ;  (1st.  CampbdPs  Nisi  Prius  duesf 
27  )  In  the  case  of  Oswald  vs.  Legh,  (1st.  TenA'Rep.  282,.) 
IkaiI  Mtmfidd  said,  there  was  a  distinction  between  length 
of  time  as  abar,  and  where  it  was  only  evidence  ot  it.  The 
former  was  positive,  thelatter  only  presumption;  and  be  aik 
ded,  as'hts  own  opinion,  that  it  might  be  eighteen  or  nineteen 
ytstt%.  It  has  been  asked,  whence  the .  twenty  yearjs  I 
Why  that  number  of  years,  and  not  a  shorter  term  fixed 
on,  as  a!S>rding  a  presumption  of  payment  f  By .  some  it  is 
said  to  have  been  adopted  in  analogy  to  the  limitation  of  real 
estates.  By  others,  because  in  20  years,  according  to  the  rate 
4^  interest allonved  in  England,  (6  per.  cegt.  per.  .aaunam,)  a 
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bond  double^  itself,  and  it  is  not  reasonable  to  suppose  i\idt 
one  would  allow  His  debt  to  remain  unpaid,  when  it  ceases  to 
be  cumulative,  it  will,  tiierefore,  be  presumed,  tiMit  it   has 
been  paid  off,  if  not  demanded  within  the  20  years,  or  interest 
paid.  Now  whether  it  be  traced  to  the  one  source  or  the  other, 
we  may  certainly  apply  tiic  maxim,  *^  cessante  ratione^  eessat 
et  ipsa  Itxf^  for  here  the  limitation  to  actions  for  the  recovery 
of  real  property  has  been  heretofore  6  years,  (and  is  now  ten) 
and  the  rate  of  interest  being  7  per  cent,  per  annum,  a  bond 
would  be  doubled,  or  the  condition  amount  to  the  penalty, 
in  14  years,  two  or  three  months.     But  as  we  cannot  elearly 
ascertain  the  origin  of  the  doctrine,  we  are  not   aulhoriced  to 
alter  the  rule;  yet  there  are  circumstances  which  would  soem 
to  Warrant  a  jury  in  being  satisfied  with  circumstances  less 
strong  than  tnay  be  required  in  England.  By  applying, h6w« 
ever  the  law  to  the  case  before  us,  it  will  appear  that  thever- 
iJict  of  the  jury  may  be  well  sustained  in  every  point  of  view. 
This  is  an  action  against  the  executors  of  the  testator.     The 
last  payment  made  by  an  executor  was  on  the  3rd  February, 
1 778,  a  period  of  47  years.     Thirty  eight  years  expired  from 
thelast  payment  by  an  executor  to  the  commencement  of  tbe 
suit,  which  Hvsjis  in  April  1816,  during  which  time,'  no  demand 
wds  proved  to  have  been  made  on  the  executors  or  any  recog- 
nition by  them  of  the  existence  of  this  debt.  As  to  them,  then,  the 
rule,  in  its  utmost  extent,   has  been  satisfied.     And  here  1' 
might  rest  the  case;  but  payments  have  been  noade  by  the 
heir  at  law  as  late  as  the  ^7th  July,  1802,  to  Mr.  Charles  Li* 
ning,  in  whose  hands,  this  bond  had  been  placed^  which  it  is' 
urged  fs  a  fact  contradicting  the  presumption  of  payment. 
NoXf  the  first  objection  to  these  payments  producing  such 
an  efiect  is,  that  they  are  not  made  by  the  executor,,  and; 
therefore,  cannot  weigh  against  the   presumption  arising  in 
their  favour.     If  they  amount  to  an  acknowledgment  of  the 
debt,  the  acknowledgment  is  not  made  by  them.     Let  it  ope^ 
rate,  if  it  can,  against  him  who  made  it.     How  does  the  het^ 
know  that  the  debt  is  not  paid  i    But  suppose  these  jpayfikentf 
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4p,  cottnteract  the  presomptiop  of  payment,  ai'isiqg  from  tba 
lapse  of  time;  to  wit,  of  38  years  silence  on  ihe  part  of  the 
plaintiff;  yet  since  the  last  paym^pt  in  1602^  to  the  conr- 
mencement  of  the  suit  in  1816,  fourteen  years  have  elapsed^ 
which,  with  the  other  circumstances  of  thi^  case,  will  support 
<he  verdict.  The  heir  at  law  and  Lining  lived  in .  the  same 
Street  in  the  same  city.  Lining  was  well  knowa.  to  be 
peculiarly  attentive  to  the  discharge  of  his  professional  du- 
ties, and,  therefore,  it  is  fair  to  presume  that  the  bond  wa$ 
paid.  But  all  doubt  is  removed  by  the  consideration  of  the 
isecood  f^und*.  By  a  calcnlation  made  by  the  clerk  of  th^. 
cpurt,  it  appears,  that,  omitting  the  interest  from  the  last 
payment  made  by  the  executors  to  the  time  of  making  peace, 
in  1802,  the  bond  bad  been.over-pa'idby  one  hundred  and 
thirty-seven  pounds.  It.was  satisfacioxily  proved  that  one 
John  Dennis  was  the  owner  of  the  bond,  who  was  a  British 
sabjecty  and  continued  in.his.alleg^^nce  to  that  gpvernment, 
and  that  he  left  this  country,  during  the  war,  and  it  is  well 
known,  that  such  persons  sent  or  carried  the  evidences  of 
d(&bts  due  to  them  out  of  the  State  to  prevent  .their  being 
^ud  in  depreciated  money,  or  to  secure  them  from  falling 
jQto  the  hands  of  the  debtors,  on  a  reverse,  of  affairs  during 
the  war.  Under  these  circ,umstances  then,  the  plaintiff^  afe 
npt  entitled  to  interest  during  the  war.  In  reply  to  this,  it 
wfB^  said,  the  right  to  receive  it  was  secured  by  treaty.  But 
thifi,  I  consider,  as  having  been  put  to  rest  by  many  deci* 
sions  made  by  the  different  courts  in  the  United  States,  as 
well  as  by  the  able  exposition  of  the  sjibject  by  Mr.  Jeffer- 
son in  his  correspondence  with  Mr.  Hammond,  the  British 
Minister.  The  four  grounds  on  which  the  payment  of  iote-* 
rQ9t  during  the  war  is  resisted,  are  : 

,  1st.  That  interest  is  given  as  an  equivalent  for  the  use 
of,  money;  and  that  whei*e,  by  any  public  calamity,  the 
debtpr  is  prevented  from  making  a  profit  on  his  money,  he 
ooght  to  be  obliged  to  pay  inteiest,  and  the  more  especially 
when  such  calamity  is  produced  by  the  creditor  himself. 
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Snd.  That  where  a  creditor  witMh'aws  himfelf  fron 
the  staie,  the  debtor  is  not  obliged  to  fellow  bim  to  pay 
the  debt,  (though  he  may,  be  obKged  to  seek  hiai,  if  he 
remains  within  the  realm^  and  if  he  prevents  the  payment 
of  the  debt,  lie  is  not  entitled  to  interest. 

3rd.  That  by  preventing  the  eiports  of  produce,  not 
only  Were  the  debtors  prevented  from  paying  the  interest,  but 
their  capital  was  diminished  by  the  deprecii^d  value  of  the 
products  of  the  soil,  and  the  increased  value  of  the  aecessar 
ries  which  were  required  from  abroad. 

4th.  Because,  that  if  the  debtor  had  been  wiUiog  and 
able  to  pay,  and  could  have  obtained  access  to  his  creditor, 
yet  that  policy  forbids  the  pa3rmeBt9  as  be  would  have 
tlierefby  streogtbaned  the  hands^  of  his  enemies. 
'  .^  These  grounds,  it  is  notno^^  necessary  to  expatiate  on, 
inasmuch  as  they  have  been  the  subject  of  repealed  discossioB, 
'both  in  our  legislative  and  judicial  tribunals.  These  views 
of  the  case  render  it  unnecessary  to  make  any  observatimia^Mi 
the  plea  otplene  adnUniHravU^  though  I  do  not  hesitate  to  say 
'fbr  myself^  that  I  thank  the,  evidence  of  the  executors  having 
delivered  up  the  property  in  1795,  would  have  been  a  s«ft- 
cient  protection  to  them,  had  the  pro6f  of  thenon  payment-of 
the  debt  been  ever  so  conclusive.  The  letter  of 'Mr%  Pinck^ 
'ney,  irhi£h  has  been  submitted  to  the  court,  cannol  operate 
against  the  executors,  and  consequently  does  not  flimisli  a 
ground  ibr  new  trial. 

'  Qrimke'  for  the  motion. 
jETtml  contra*. 


NOVEIVIBER  T£RM.  90 

;  GaHBEBFORD  VS.  Hall. 

l^hc  garnishee  cnnant  Uke  ailvantage  of  any  errors  or  irregularities  ia  tbo 
proceetUogfl  a^ioit  the  absent  debtor.    No  one  bat  the  debtor  o«ii  take 

-    advantage  of  errors. 

A  judgment  is  not  void  because  it  is  erroneous,  if  it  be  rendered  by  a  court  of 
competent  jurisdictioo;  until  reversed  by  the  defendant  himself,  it  is  ontf 

'    voidable, 

80,  if  nn  attachment  be  tnken  out  without  the  plaintiffs  glTing  boadf^oftl/ 

the  defendant  himself  can  make  the  objection. 

Tried  at  Walterborough  in  November  term,  1825, 
before  Mr.  Justice  Waties. 

fn  tbis  case,  a  irrit  of  domestic  attachment  wag  issaedf 
m  which  Judgment  was  recovered  by  default  against  the  de« 
fendaaty  and  entered  00  record  on  the  5tb  July  1825.  CIair« 
bom  was  the  garnishee,  on  whom  a  copy  writ  of  attacbment 
badbeen  served.  The  case  came  before  the  court  below  npoo 
tmo  motions  made  before  Judge  Waties,  presiding.  The 
first  waa  a  motion  by  the  attaching  creditor,  Camberford,  for 
leave  to  enter  up  judgment  against  Clairborn,  the  garnishee. 
This  was  opposed  by  Raysor  and  Edwards^  for  the  garnishee, 
who  as  his  counsel  also  made  a  motion  to  set  aside  all  the 
proceedings,  as  absolutely  void,  under  the  act  oi  1785.  This 
motion  was  opposed  by  the  attaching  creditors.  The  pre* 
presidingjudge  refused  the  motion  of  the  attaching  creditor^ 
and  granted  the  motion  of  the  garnishee,  on  the  ground,  that  the 
attachment  was  absolutely  void,  on  the  authority  of  Chray  and 
Youngt  (HarptrU  L.  R.  38,)  because  the  bond  was  taken  for 
$300,  double  the  cause  of  action,  and  pot  for  doable  the  da* 
mages  or  sum  sued  for. 

From  this  decision  the  attaching  creditor  appealed, 
and  moved  the  court  of  Appeals  to  reverse  the  same,  and  Ibr 
leave  to  enter  judgment  against  the  garnishee;  becauie, 

1st.  The  presiding  judge  erred  in  ruling  that  the  gar* 
uishee  had  a  right  to  question  the  regularity  of  the  proceed* 
ings  against  the  defendant  * 

2nd.  Because  the  presiding  judge  also  erred  in  rulings 

that  the  attachment  couldbe  set  aside  on  motion. 

44 
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CoLcocK,  J. — It  has  been  repeatedly  decided  by  this 
court  that  the  garnishee  cannot  take  advantage  of  any  errors 
or  irregularities  in  the  proceedings  against  the  absent  debtor. 
The  protection  which  the  law  has  furnished  to  the  property 
of  the  absent  debtor  is  intended  for  his  benefit,  and  not  that  of 
a  tliird  person.  The  bond  which  the  law  requires  is  to  shield 
Hm  from  unjust  siuts;  if  he,  therefore,  does  not  thiftk^fif  t6 
complain  that  the  bond  has  not  been  taken  in  conformity  with 
the  requisitions  of  the  act,  why  should  any  other  be.  permit- 
ted  to  do  so  .^  (1 M^  Cord  1 1 6.)  But  it  is  said  the  act  declares 
^he  attachment  void,  if  the  bond  be  not  taken  in  double  the 
sum  to  be  attached;  and  that  the  bond  not  bemg  so  taken,  the 
wart  is  bound  on  motion  of  any  one  to  set  aside  the.  judg-i 
nenty  and  dismiss  the  attachment  as  a  mere  nullity,  Tiie 
court  is  not  bound  to  set  aside  a  judgment  on  any  ground  of 
error  or  irregularity,  as  already  stated,except  at  the  instance 
of  the  defendant.  A  judgment  is  not  void  because  it  b  emy^ 
ntous*  If  it  be  rendered  by  a  court  of  competent  jurisdictioay 
it  must  remain  until  arrestjed  or  reversed,  (See  2  Doners  Jlm% 
Dig.  63d«  MC.  9.  where  the  authorities  are  all  referred  to.)» 
This  principle  was  recognised  in  the  case  of  JTemp^,  Ijusty  vs* 
Ktuneiy^  (5  Cranch  173,)  by  Chief  Justice  Marshall^  and- 
^awkinSf  (2  Vol.  Chap.  29,  tec.  40,j  says,  an  eirroneoua 
judgpient  is  not  void  but  voidable  by  writ  ojF  error.  Tb» 
word  ^^.void,"  when  used  iu  a  legislative  act,  on  such  a  suly^t 
«a  the  one  embraced  in  this  act,  is  to  be  understood  synoni^ 
mously  with  ^^voidable,"  thut  is,  it  will  be  declared  void  oo. 
pleading.  In  5  Rep.  1)9,  in  fVhelpdule^s  coMe^  it  is  said 
when  an  act  of  parliament  says  that  a  deed,  be.  shall  be  void) 
it  is  intended  that  it  shall  be.  by  pleading;  so  thai  it  is  voidable^ 
but  not  actually  vacated. 

The  rootiob  b  granted. 

Gbirfce  and  barren  for  motion^ 

EduKirJk  and  BanMr  contra., 


u 

I 
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FiF£,  &  Co,  vs.  Cla&ke. 

la  cacecX  a  foreign  atlachmciit,  where  the  defendant  comes  ia  and  enters 
into  kpecial  bail  to  the  action«  as  ia  required  by  the  ad,  the  lien  of  tb# 
attachment  is  dnsoWed;  and  it  becomes  as  any  other  case,  where  bail  has 
Wen  given:  Co2coc&, /.  dissenting. 

The  giving  bai]»  under  the  act,  changes  the  proceeding  in  rcm^  into  a  pro- 
..  oeedingmpersonojii. 

Tried  before  Mr.  Justice  Bay,, 
Motion  of  Pettigru,  Attorney  General,  for  a  manda* 
mus  to  the  clerk  of  the  court  of  common  pleas  to  take  special 
bail  in  an  attachment^   in  the  same   manner  as  if  defendant 
Jlad  been  taken  on  a  bail  writ. 

On  the  36th  October,   1825,  the  plaintiff  attached  the 
defendant,  who  was  then  absent  from  the  State,  by  his  lands^ 
fcc.  to  make  bi m  a  party  in  court,  and  answer  to  an  action 
€f  assumpsit.     On  the  17th  November  following,  defendant 
having  returned  to  the  State,  offered  to  dissolve  the  attach- 
ment  by  putting  in  special  bail;  and  the  question  was  whethei* 
the4Hmdition  of  the  recognizance  should  be  in  the  form  con-' 
tained  in  the  books  of  practice  in  the  alternative^  viz  :  to  pay  \ 
the  cendemnaiian  and  costs^  or  render  himself  to  the  custody  ; 
4fthe  sheriff  J  or  whether  the  condition  should  be  absolute,  to  j 
^ :  [t^^a  lib  foy*    The  clerk  refused  to  take  a  recognisance  ol*  ball  piece 
H  i  ^    J  ^  f;^  ^  ^®  alternative,  on  which  the  defendant  moved  judge  Bay, 
'^  '  for  an  order  or  mandamus  to  require  the  clerk  to  take  the 

recognizance  in  the  alternative. 

Bat,  J. — ^Delivered  the  following  opinion  below : 
J  Without  hesitation  I  feel  myself  constrained  to  re&ise 

ibis  motion ;  as  ^om  the  nature  of  the  bail*  required  by  the 
8th  clause  of  the  attachinent  act,  it  differs  very  materially 
£rom  the  2>ail  required  in  common  cases  of  arrest  for  debt; 
as  in  ihe  cme  case  the  nature  of  special  bail  is  in  the  ahema- 
irfe^  to  pay  the  condemnation  money,  or  to  render  the  body 
ef  defendant;  whereas  the  8th  clause  of  the  attachment 
Mt)  requires  that  &  attorney  or  other  person  coming  in  to 
d^s0olve  the  attachment  and  his  security,  shall  be  obliged  to 
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toter  into  bail  lo  pay  and  satisfy  all  such  sum  and  sums  ofma^ 
ntyas  the  plaintiff  in  attachment  shall  obtain  judgment  for, 
against  the  absent  debtor^  that  then  the  attachment  shall  be 
dissolved  and  the  goods  and  chattels,  debts  and  books  of  ac- 
counts attached,  shall  be  given  up  and  delivered  to  the  per- 
sons appearing  and  giving  bail  as  aforesaid.  The  above 
clause,  tbbesure,  supposes  that  the  absent  debtor  still  coo* 
tinned  oat  of  the  State,  and  that  his  attorney  on  his  behalf 
bad  come  in  and  given  the  bail  abovementioned,  in  Order  to 
diirsolve  the  attachment  and  get  back  the  goods  be.'  But 
whether  the  attorney  or  the  principal  debtor  himself  retams 
and  applies  to  have  the  attachment  dissolved,  it  iscleatv 
that  from  the'  nature  of  the  security  itself,  the  security 
in  ust  be  absoIuteHo  pay  the  debt  to  be  recovered  fromde* 
iendant;  and  the  reason  of  the  thing  itself  appears  to  me  t» 
be  obvious;  for  as  the  plaintiff  in  attachment  bad  obtained  ft 
lien  on  the  defendants  goods  be.  it  was  but  fair,  that  he  shoidd 
have  an  itbsolute  and  unconditional  security  for  bisr  debt,  be* 
fore  he  could  be  compelled  to  relinquish  his  lien  on  the  pro- 
perty attached.  I  was,  therefore,  of  opinion  that  the  pro* 
thonotary,  orclerfe'of  the  court,  acted  regularly  and  agreea- 
bly to  the  uniform  practice  of  the  court,  from  time  immeme^ 
rial  in  such  cases,  by  refusing  the  bail  offered  by  defendam, 
and  farther  that  the  rule  for  a  mandamus  should  be  dismissed. 
From  this  opinion  an  appeal  was  taken  to  the  Su- 
preme  court,  audit  now  came  on  lor  judgment. 

NoTT,  J. — ^Tbe  only  question  submitted  to  our  consider 
ration  in  tiiis  case,  is,  whether  an  absent  debtor,  whose  goods 
have  been  attached  in  his  absence,  can  onius  return  to  the 
State,  dissolve  the  attachment  by  entering  specbj  bail  to  the 
action  f  It  need  not  be  observed,  for  the  purpo^  of  giv- 
ing information  to  the  bar,  that  previous  to  our  attacbment 
act,  the  only  process  by  which  a  person  could  be  made  a  pi^ 
ly  in  conrt  was  by  a  capias  directed  against  bis  body. 
Th^re  was  no  method,  therefoire,  by  which  a  creditor  coaM 
have  access  to  the  prc^erty  of  an  absent  debtor,  so  as  to 
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to  as  to  subject  it  to  the  payment  of  bis  debts.  The  object  of 
tbe  attachment  act  was  to  remedy  that  inconvenience.  It  was 
inteifded  to  operate  in  the  nature  of  a  diMiringas^  to  coerce 
the  appearance  of  the  defendant,  or,  in  case  of  his  default^.to 
make  bis  goods  liable  to  pay  his  debts.  That  it  was  intend- 
ed as  the  means  of  compelling  his  appearance^  is  apparent 
from  the  words  as  well  as  the  spirit  of  the  act.  The  second 
clause  requires  that  the  plaintiff  shall  serve  the  wife  or  the 
attorney  of  sych  absent  debtor  with  a  copy  of  bis  declara- 
tion, with  8  special  order  of  court  endorsed  thereon^  ordering 
when  such  absent  debtor  shall  <^  plead  or  make  his  defence," 
Co  such  action.  And  if  the  said  absent  debtor  shall  not  <<  ap- 
pear and  make  his  defence,"  then  tbe  plaintiff  shall  have  judg- 
ment, &c.  It  is  obvious,.that  from  this  provision,  as  well  as 
from  the  general  scope  and  design  of  tiie  act,  that  the  per^ 
sonal  appearance  of  the  absent  debtor  was  contemplated  in 
order  that  be  might  plead  and  make  his  defence.  The  first 
enquiry  then  is  what  are  we  to  tmderstand  by  the  words,  <<  ap« 
pear  and  make  his  defence.''  BUukMtone^  {Vol.  3,  290,) 
speaking  of  the  method  of  proceeding  in  cases  of  arrest, 
says,  ^  upon -the  return  of  the  writ  or  within  four  days  after, 
the  defendant  must  appear,  according  to  the  exigency  .of  the 
writ.''  cr  1*|i^g  appearance,  be  says,  is  eflkcted  by  putting  in 
and  justifying  bail  to  the  action."  Here  ithen  we  bave  the 
technical  meaning  of  the  word  <<  appear,"  in  cases  of  arrest, 
and  that  is  the  sense,  I  imagine,  in  which  we  must  understand 
it  in  this  act.  The  legislature  intended  to  give  the  plainliff 
all  the  advantages  which  he  would  have  had,  if  tbe  defen* 
dant  had  been  present,  so  that  the  ordinary  process  of  law 
might  have  been  served  upon  him,  and  nothing  more.  It  was 
not  intended  to  place  the  defendant  in  a  better  situation.  He 
must  l)e  considered,  therefore,  as  under  an  actual  arrest  by 
|fae  attachment  of  his  goods,  instead  of  his  body,,  which 
therefore,  stand  as  security  for  his  appearance;  which  appear- 
ance, we  have  seen,  can  be  effected  only  by  putting  in  special 
lisal  to  the  action.    Sncb  is  the  practice  in  Pennsylvania^ 
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^irgeant  tmJlUaclment  30.)  Apd  it  Bp|>ear8 1^  Ae  sain^ 
author  (p.  16,)  th»t  the  only  security  authorised  by  their  aet 
is,  <<  to  answer  and  abidi^  the  judgineiit  of  the  Gourt/^  and 
he  expressly  says,  <<  that  in  a  case  of  foreign  attachment  a 
common  appearance  cannot  be  ordered."  Such  also  is  the 
practice  in  Maryland.  (CampbeU  and  MorrU^  3  Harvi$  and 
JdfHenrjf,  535j  And  the  reason  is  obviouA.  The  de* 
fendant  being  absent,  no  process  has  been  served  upon  hia, 
Bnd  there  is,  therefore,  no  connecting  link  between  him  and 
the  plaintiff,  until  he  makes  himseU  a  party  by  eolering  bail 
to  the  action* 

,The  next  questiop  is,  what  is  the^0ect  of  entering  bml 
to.  tia^.  action?  The  act  doei  Qot  say  (bat  the  effect  shall  be 
a. dissolution  of  the  attachment.  But  that  must  mcawaiily 
be  the  result  from  analogy  to  all  our  legal  proceedings.  Tba 
process  cannot  be  at  the  same  tiyne  a  process  tn  rem  and  « 
process  in  personam.  As  soon  as  it  attaches  upon  one,  it 
loses  its  hold  upon  the  other.  Such  is  not  only  the  practice 
in  the  United  States,  but  it  was  such. under  the  custom  of 
London,  from  wlieoce  the  principles  of  our  attachment  aol 
have  been  borrowed.  (Sergeant  131^132^  i  Ccm-  i)^« 
title  Ait.  E*  718.J  Now,  it  is  said  we  have  nothing  to  de 
with  the  custom  of  London;  for  that  custom. dees. not  pat* 
vajl  here.  It  is  true  we  are  not  governed  by  the  cnstom  of 
London;  but  surely  we  may  look  to  the  source  from  whence 
any  of  our  laws  are  derived,  whether  Uie  common  law,  the 

• 

civil  law,  or  the  custom  of  London,  to  ascertain  the  awanin^ 
of  any  word  introduced  from  thence,  or  the  sense  in  whidr 
any  well  known  word  was  there  used:  Thus  for  instance  to- 
ascertain  the  meaning  of  the  word  Bankrupt^  used  ill  our 
constitution,  we  may  be  permitted  to  go  to  the-  EngUsh  laias 
and  English  decisions  from  whence  it  has  been  derived,  d- 
though  those  la»  s  are  not  of  force  h^re.  The  deelrine  in  fe^ 
lation  to  ieme*sole<4raders  has  beeni  introduced  here  ttom  the 
custom  of  London,  and  we  have  had  occasion,  more  than 
once,  to  resort  to  that  custom  to  aid  os  in  deeiding  caaes  ve^ 
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Jatiog  to  dial  subjett.  Wick  regard  to  tbe  meatting  of  thir 
wordd^toekmefi^^  as  used  in  the  act,  where  elie  'shall  we  go  ? 
It  was  not  known  to  tbe  cooimon  law,  in  the  sens^it  is  there 
used.  It  is  to  that  source,  therefore,  and  to  that  aktne  that 
we  mast  look  fi>r  its  application;  The  same  ma j  be  said  of 
-the  word  ifamtfAae;  we  shall  look  in  vain  for  it  in  the  com* 
tnon  law.  From  the  veiy  source  then  from  whence  oar  doc«» 
trine  of  attaehiBtnt  has  emanated,  we  learn  that  the  iq^pear* 
ante  was  by  entering  bail  to  the  action,  and  that  by  such  ap^ 
pearance,  the  attachment  was  dissoked.  It  is  said  that  the 
absent  debtor  cannot  stand  in  the  relation  of  a  de&ndant 
whA  has  been  arrested,  becaose  the  plaintiff  is  not  required  to 
make  an  oath  of  the  justness  of  the  demand  before  be  issues 
the  attacfameBt.  I  do  not  know  why  the  legislature  tbought 
pnoper  to  dispense  with-  an  oaA  in'  such  caioe.  Bat  that  fur«> 
nishesao.  reason  why  tlie  defendant  sijcould  not  substitute  Inm^ 
self  in  the  place  aX.  bis  property)^  when  be  reliei^  tbst  firoat' 
the  .Hen  which  the  plaintiff  had  upon  it.  Soch,  I  find^  is  the 
peadice  in  Pennsylvania)  although  no  oalb  is  required,  slnd^ 
that  much,  of  their  law  upon  the  subject  and  most  of  theiF 
jfimnsof  proceeding  are  borrowed  firom  the  prorceedingsun^ 
dec  the  custom  of  London-,  and  have  been*  sanctioned  by  le« 
gal  ,a<]^dicaAioBs  and  practice.  (Sergeant  &•  8.)  I  tfaindk, 
tiiereforef  that  1  have  succeeded  in  shewing  that  such  was 
the  pcactice  under  the  custom  ol  London,  and  that  stfeh  is 
the  practice  in  Penosylvanta  and  Maryland,  and,  I  suspect,* 
dmt  sncli  will  be  found  te  be  the  practice  in  all  the  States 
wUcb  hwre  attachment  acta.  . 

I  new  comedown  to  our  own  dbcistoos,  and,  I  diink, 
Isfaall  be  able  to  shew  that  such  has  been  the  pfactiee  in  our 
cearls  aecording  to  the  uaiform  construction  heretofore  given 
to  our  act*  1  will  begin  with  the  case  of  CrQcker  and  Aieh^ 
baam  i^  Badcliffe*  argued  in  the  year  1608,  and  decided  m 
1813.  Intbat  case,  it  was  heU  that  an  attachment  w«8  apro* 
cess  in  iMrsenam,  and  not  in  rem^  and^  therefore,  abated  by 


n-    ^ 


*A  Brsv.  M.  d.  Il«p.  85,  in  poM^arion  of  the  Reporter, 
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the  dratli  of  the  abiCDt  debtor.  How  could  it  be  held  that  it 
X9U^  a  process  in  personam^  bat  upoD  the  priaciple  tfaat  tbe 
absentee  by  making  himself  a  party  to  tbe  suit,  dissolved  the 
attachment.  It  could  not  be  byentering  a  common  appearance^ 
for  that  would  not  dissolve  the  attachment,  and  it  would  stili 
be  a  process  against  the  goods.  It  could  not  be  under  the 
eigth  chnse,  for  that  does  not  contemplate  fiie  appearance  of 
the  absent  diebtor;  but  makes  his  attorney  personally  liable 
for  the  debt  Judge  Brewtrd  in  the  opinion  which  he.  deli* 
rm'ed  in  that  case,  says,  <^  it  was  intended  to  constrain  theap^ 
^earance  of  tbe  absent  debtor.  If  he  appear,  he  may.  give 
bafl  and  dissolve  the  attachment.  Upon  giving  bail  the  pen* 
perty  is  discharged.''  Judge  Chrimke^  in  the  same  case,  says, 
iiemay  appear  to  the  action  and  plead  within  a.yearaoda  day, 
and  dissolve  the  attachment.  In  the  case  of  Crray  fy  Young; 
(Harper's  L.  R.  40,^  it  is  said,  <^  the  writ-  of  attach* 
laetft,  although  a  sort  of  proceedhug  in  rem,  like  any  oth* 
er  original  wriC,  is  intended  to  bring  the  defendant  into  court, 
and  if  he  do  appear  and  plead  to  the  merits,  like  every  oA- 
er,  it  nfitneius  officio.  Its  peculiar  characteristic  is  lost,  and 
from  thence  tbe  proceeding  is  merely  personal,  and  must  be 
governed  by  the  iame  rules.  In  the  same  case,  it  is  said,  <' the 
bail  might  have  surrendered  the  principal,''  which  could  not 
have  been,  if  he  had  not  entered  special  bail  to  the  action.  I  do 
not  kkiow  that  the  nature  of  tbe  bail  which  had  been  given  in 
tfaat  case,  was  brought  to  the  view  of  the  court ;  yet  it  shews 
the  opinion  which  they  entertained  on  the  subject.  In  tbe 
case  of  wfeocfe  vs.  Linn  if  Lanstfoumj  (Harper  L*  R.  366,)  tt 
was  decided  that  the  defendant  could  not  be  permitted  to 
make  defence  by  entering  a  common  appearance;  but  tfaat  he 
must  dissolve  the  attachment  by  entering  special  bail  to  tiie 
action.  In  that  case  also,  he  is  considered  in  the  same  sitna* 
tion  as  a  person  actually  arrested,  who  as  we  have  sdready 
seen  .could  be  permitted  to  plead  only  by  entering  special 
bail.  And  the  case  of  Campbell  fy  Jiorris,  (^rd  Basrii  ^T 
JBeUenry^s  BtfortSp  535)J  is   to  tbe  same  efiect.    A&er 


NOVEMBER  TEftW^  »&3^ 

4ioubt  aboat  the  law  or  the  practice  in  oiir  cottrts.  The  Bih 
clause  of  the  act,  on  which  so  much  reliance  has  been  pla- 
ined, has  nothing  todo  with  the  question.  That  ekuse  re- 
lates to  another  subject.  It  allows  a  third  person,  •  and 
Bot  the  defendant  himself,  to  dissolve  the  attachment  by  mak- 
ing himself  and  his  security  liable  for  the  debt;  And  in  that 
case  he  must  pursue  the  method  therein  prescribed.  HBut  Igo 
Ibrther  and  bold  that  the  correctness  of  this  procedure,  if  not 
authorized,  may  be  inferred  from  a  clause  in  the  act  jof  1 7B5, 
which  is  in  these  words,  <<  all  attachments  shall  he  repleviable 
hy  appearance  and  putting  in  special  bftil,&c."  It  is  now  c«ii^ 
lended  that  this  was  a  provision  of  the  county  court  ^act, 
which  relating  altogether  to  those  courts,  has  been  repealed, 
it  is  true,  it  is  found  in  the.  body  oC  an  act,  the  psieeipal  ob- 
ject of  which  was  to  establish  county  courts^  and  to  regulate 
the  proceedings  therein,  which  act  has  been  r^^ealed.  :3m 
flaany  of  the  provisiona  «f  that  act  were  intended  io  haven 
general  operation  and  stil]  remain  unrepealed. .  Svcb  aie 
(be  several  clauses  relating  to  the  recording  of  deeds,  those 
relating  to  bail  and  same  others,  and  all  the  parts  of  ,tbe  act 
relating  to  the  subject  of  attachments  are  of  this  description, 
ij^he  object  was  jto  uuthorixe  the  magistrates  throughput  the 
Country  to  issue  domestic  attachments,  which  had  pot  -been 
previously  allowed  in  this  State.  .When  the  sum  was  within 
the  jurisdiction  of  the  coupty  courts,  the  attachment  wus  re- 
turnable to  those  courts,  but  where  it  was  abave  their  jjuris* 
diction,  it  was  reqiiired  to  be  retiarned  tathe  district  iconrt. 
It  wasat.iirst  lipiited  to  those  parts  of  the  State  in  which 
coui^y  courts  were  established*  .  B|U  in  the  year  1788, ,  the 
iSame  power  was  extended  to  the  magistrates  in  the.  other  dis- 
jUricts.  .  l^he  act  then  became  a  part  of  a  system  having  a 
janiform  operation  throughout  the  State;  and  iu  the  act  of 
J^7B5^  is.tp  be  found  the  clause  to  which  1  have  referred.  I  do 
not  think,  therefore,  that  it  can  be  a  violation  of  any  rule  of 
. /:onstriiction  to  extend  its  application  to  all.  the  acts  upon  the 

snbiect.    It  is  not  to  be  supposed  that  the  legislature  intend* 
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ed  toAdoptdifTcrcnt  rules  of  proceedings  on  the  same  saB* 
ject:  It  roust,  therefore,  have  been  miended  to  estab^ 
lish  a  uniform  practice  in  all  cases,  or  to  conform  the  prac  • 
ttcc  in  cases  of  domestic  attachments  to  what  was  then  consi« 
dered  the  settled  practice  under  the  former  act.  A  different 
construction  would  render  the  ?ict  so  oppressive  that  nothing 
but  words,  too  plain  to  be  resisted,  would  make  rae  believe 
that  it  could  have  been  the  intention  of  the  legislature.  U 
would  put  it  in  the  power  of  any  creditor,  who  should  be  a  lit- 
tle more  prompt  than  the  rest,  as  soon  as  an  insolvent  was; 
without  the  limits  of  the  State,  to  convert  the  whole  of  his 
property  and  debts  to  his  own  use,  to  the  exclusion  of  all  th^ 
rest,  if  he  should  happen  to  owe  him  so  much.  Such  a  prO'- 
ceeding  is  so  contrary  to  the  spirit  of  our  laws  which  cou* 
template  an  equal  distribution  of  effects  of  an  insolvent  debt* 
or,  that  we  cannot  suppose  that  it  even  entered  into  the  con* 
temptation  of  the  Legislature.  It  would  not  only  put  it  in 
the  power  of  one  creditor,  thus  to  prevent  all  the  others  from 
haying  any  participation  in  the  property,  but  it  would  enable 
iiim  to  render  insolvent  a  man  before  in  independent  and 
prosperous  circumstances.  Suppose  a  merchant  in  Charles- 
ton to  owe  twenty  thousand  dollars,  and  to  have  in  active 
ffmployment  stock  in  trade  to  exactly  that  amciunt,  and  as 
xnach  more  in  outstanding  debts,  such  a  man  would  be 
considered  worth  twenty  thousand  dollars  clear  of  debt.  If 
he  should  leave  the  State  for  the  most  honest  purpose  bis 
property  would  be  liable  to  attachment.  And  an  attachment 
from  one  individual  would  bring  down  all  his  creditors  upon 
him,.  The  sheriff  has  no  means  of  ascertaining  the  exact 
amount  or  value  of  the  property  attached.  He  must  take 
enough  to  satisfy  the  debt  at  the  lowest  estimate  at  which  it 
would  probably  sell.  iThe  debtors  of  the  absent  party  are  sum* 
moned,  as  garnishees^  to  declare  how  much  they  are  indebt- 
ed to  bim  without  regard  to  the  respective  sums  actually 
due.    They  are  not  permitted  to  pay  any  part  to  the  absent 
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debtor,  until  it  is  ascertained  how  much  is  due  to  the  attach* 
ing  creditor.  I'he  consequence  is,  his  funds  are  locked  up 
to  twice  the  amount  of  what  he  owes.  His  friends  are  afraid 
to  assist  him,  for  they  cannot  know  his  situation.  They 
would  become  his  bail,  but  not  security  to  pay  his  debt|« 
They  would  trust  his  property  when  they  would  hot  trust  his 
honour.  His  goods  must  be  sold  under  the  hammer;  per* 
,  baps,  at  half  their  value.  His  debtors  die,  become  insolvent, 
or  move  awa}',  and  before  the  matter  is  brought  to  a  close, 
he  is  a  ruined  man.  This  is  not  an  imaginary  case^  it  is  a 
true  picture  of  the  state  of  things  which  would  result  from 
the  construction  of  the  act  now  contended  for  by  the  plaintiff 
in  this  case.  Such  a  construction,  would,  as  was  well  observ- 
ed,  in  the  course  of  the  argument,  make  a  departure  from  the 
State  for  a  mere  temporary  purpose  an  act  of  bankrupt- 
cy of  the  worst  kind.  And  it  would  put  it  in  the 
power  of  one  man,  not  only  to  appropriate  all  the  ef- 
fects of  an  insolvent  man  to  his  own  use,  to  the  exclusion  of 
all  the  rest  of  his  creditors,  but  would  put  it  in  his  power  to 
render  one  insolvent  who  was  before  in  good  circumstances. 
It  is  said  that  the  construction  contended  for  by  the  defen- 
dant would  enable  dishonest  debtors  to  enter  into  combina- 
tions with  certain  creditors  to  give  them  a  preference  to  oth- 
ers, extremely  injurious  to  the  commercial  interest  of  the 
community;  but  that  maybe  done  unter  any  construction. 
Not  more  so  under  this,  than  any  other.  It  would  be  no 
more  difficult  to  enter  into  collusion  with  a  creditor  to  be  the 
first  to  attach,  than  to  ^ve  a  preference  after  the  aUachment 
was  served.  Commercial  prosperity  depends  upon  the  active 
employment  of  capital  and  not  in  keeping  it  locked  up;  in 
an  equal  distribution  of  insolvents'  estates  and  not  in  giving 
them  exclusively  to  one,  or  to  a  few.  And,  except  a  few  credi- 
tors who  may  now  have  got  a  preference  by  their  attach* 
ments,  there  cannot  be  a  merchant  in  Charleston  who  can 
wish  a  construction  of  the  act  to  prevail,  which  would  lead 
to  such  consequences.    lam  ofopini^,  therefore,  that  the 
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decision  beloiTy  ought  to  be  reversed  and  that  the  defendant 
be  permitted  to  enter  special  bail  to  the  action,  (a) 

CoLCocK,  J.  dissenting. — A  sense  of  d^ty  impels 
me  to  state  my  reasons  for  differing  in  opinion  from  my  breth* 
ren  in  this  case.  When  i  reflect  that  the  act  has  been  io 
operation  for  eighty  years,  and  that  the  practice  under  it,  on 
the  point  now  before  the  court,  has  been  uniform  and  unin- 
terrupted, I  cannot  but  think,  that  the  law  is  now  established, 
even  although  the  act  were  susceptible  of  the  construction 
contended  Tor.  If  eighty  years  is  not  a  sufficient  length  of 
times  to  fix  the  meaning  of  an  act,  ihere  can  be  no  security 
to  the  citizens  of  the  community.  Will  it  not  better  comport 
with  that  security,  to  continue  in  the  old  construction  of  the 
act,  than  now  to  depart  from  it  f  Surely  authority  on  this 
subject  will  not  be  required.  Reason  unaided  by  authority 
points  out  the  great  importance  of  uniformity  in  the  law. 
Why  do  we  daily  refer  to  adjudged  cases  to  determine  be- 
tween conflicting  opinions  as  to  the  common  law  ?  Why  at 
this  very  court  have  we  said  we  were  never  satisfied  with 
the  case  of  Purvis  vs.  Robinson^  anie^  321,  but,  that  as  it  had 
been  the  law  for  thirty  years,  we  thought  it  best  not  to  disturb 

# 

(a)  (Note  by  lais  Honor. )  Since  writing  the  above  opinion,  I 
have  seen  the  Pennsylvania  act  There  is  no  provision  authorizing 
the  defendant  to  dissolve  the  attachment  by  entering  special  bail  to 
the  action.  The  act  provides  that  where  the  sheriff  shall  attach 
goods  in  !thc  hands  of  a  garnishee,  he  may  take  possession  of 
them,  •'unless  the  garnishee  will  give  security  therefor. "  The  con- 
dition of  the  bond  in  such  case  is  to  **  abide  and  perform  the  judge- 
ment of  sdd  court "  (Sergeant  209. )  The  act  further  provides  in 
cases  where  the  garnishee  has  thus  entered  into  such  bond,  that  if  the 
plaintiff  in  the  attachment  obtain  a  verdict,  judgment  and  execution, 
for  the  money  and  goods  in  the  garnishee's  possession,  yet  the  defend- 
ant in  the  attachment  may,  at  any  time  before  the  money  be  paid» 
put  in  bail  to  the  plaintiff's  action,  upon  which  the  attachment  is 
grounded;  whereby  the  garnishee  will  and  shall  be  immediately  dis- 
charged. I  infer,  therefore,  from  what  Sergeant  has  said,  with 
regard  to  their  practice,  that  he  might,  as  a  matter  of  course,  dissolve 
4he  attachment  at  ^y  time  previous  to  such  judgmeoit,  by  entcrio^ 
fecial  bail  to  the  action,  in  the  usual  form* 
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It.  Is  it  not  obvious  that  the  same  course  ought  to  be  pursued  iii 
the  construction  of  this  statute?  Put  I  will  now  endeavour  to 
shew  that  this  act  is  complete  in  all  its  parts,  that  it  forms 
an  entire  system  on  the  subject,  and  is  not  liable  to  the  objec- 
tions which  have  been  raised  against  it  by  the  counsel.  In  a 
proceeding  of  this  kind  it  is  conceded  that  it  is  proper  to  pro- 
vide a  mean  whereby  the  absent  debtor  may  obtain  that  jus- 
tice in  court,  which  is  administered  to  all.  While  his  goods 
are  liable  to  be  seized  to  satisfy  a  jast  demand  it  is  proper 
(hat  he  should  be  permitted  to  defend  himself  against  unjust 
claims.  The  act  provides  first,  that  the  goods  of  any  per- 
son or  persons  whatsoever,  residing  or  ijeing  without  the  li- 
mits of  the  (then)  province,  shall  be  attached  in  the  hands  of 
any  person  having  possession  of  them,  or  wheresoever  they 
may  be  found.  It  then  requires  the  plaintiff  to  file  bis  decla- 
ration, to  swear  to  his  demand  and  to  serve  a  rule  to  plead  on 
the  wife  or  attomev  of  the  absent  debtor,  if  be  have  one  within 
the  state  fixing  a  time  within  which  he  shall  plead  or  make  his 
defence;  and  i  f  he  have  no  wife  or  attorney,  to  advertise^uch  rule 
once  every  tlirce  months  during  a  year  and  a  day;  and  if  he  do 
not  appear  within  that  time,  judgment  is  to  be  rendered  against 
him.  Then  follows  the  clause  which  provides  that  the  attachment 
may  be  dissolved  within  the  year  and  day,  ^<by  entering  bail 
to  answer  the  action  and  pay  the  condemnation.  Here  then  is 
a  complete  system,  providing  a  remedy  on  the  one  hand  for 
the  plain  tifl",  and  on  the  other,  the  means  of  defence  for  the  de- 
fendant, which  is  all  that  the  law  is  expected  to  do  by  any 
proceeding  whatever;  but  to  that  is  superadded  a  privilege, 
which  is  not  allowed  in  ordinary  cases,  namely,  permittmg 
the  defendant  (in  the  very  next  clause)  to  disprove  the  debt, 
at  any  time  within  two  years,  and  to  recover  damages  against 
the  plaintiff  for  any  unjust  vexation,  with  treble  costs.  But  it 
is  said  that  the  eighth  clause  of  the  act  only  authorizes  the 
dissolution  of  the  attachment  by  an  attorney,  the  debtor  him- 
self being  absent,  and  that  he  is  to  be  permitted  to  dissolve 
it  himself  by  entering  special  bail.     The  clause  is  in  the  ful- 
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lowing  words :  <^  if  at  any  time  within  the  year  and  day,  any 
person  shall  appear  as  the  attorney  to  the  absent  debtor  and 
will  put  in  bail  to  answer  the  action  and  pay  the  condemua* 
\ion,  that  then  in  such  case  the  attachment  shall  be  dissolved, 
and  the  monies,  goods,  chattels,  debts  and  books  of  accounts, 
so  attached,  shall  be  forthwith  paid  and  delivered  to  the  per- 
son  and  persons  appearing  and  giving  bail  as  aforesaid,  and 
such  person  and  his  security  shall  be  obliged  to  satisfy  and 
be  liable  to  pay  all  such  sum  and  sums  of  ^oney,  as  the  plaintiff 
in  tlw^  attachment  shall  obtain  judgment  for  against  the  absent 
debtur,  together    ith  all  such  costs  and  charges  as  shall  be  taxed 
by  the  chief  justice  aforesaid."     Now,  it  is  a  well  known  mlc 
that  wherever  one  is  authorized  to  do  an  act  by  attorney  it 
implies  an  authority  to  do  it  himself,  and  for  this  it  would  be 
suiBcient  to  rely  on  the  trite  maxim,  quifacitper  alium,  faciiper 
sec.     But  the  words  "  absent  debtor/'  and  "  defendant"  arc 
controvertable  terms  in  the  act,    and,  therefore,   the  words^ 
"  absent  debtor,"  in  this  clause,  do  not  necessarily   convey 
the  idea  of  absence.  The  object  of  the  law  is  clear,  if  the  debtor 
does  not  intend  to  return  within  the  year  and  day  he  may  appoiut 
an  attorney  to  dissolve  the  attachment,  or  the  attorney  who  is 
left  to  transacthis  business,  may  doso  for  him;  but  if  he  return 
Tvithin  that  time  he  himself  may  give  the  bail  required  by 
the  act,  and  thereby  dissolve  the  attachment;  and  this  is  the 
construction  which  the  act  has  always  received.  But  it  is  said 
that  this  plain  and  obvious  meaning  of  the   legislature  is  to 
be  abandoned,  and  it  is  to  be  inferred  that  they  intended  to 
permit  the  absent  debtor  on  his  return  to  dissolve  the  attach- 
ment by  entering  special  bail.     To  support  this  construction 
it  is  said,  that  such  was  the  mode  of  proceeding  by  the  cus- 
tom of  London,  from  whence  we  derive  all  our  knowledge 
on  the  subject.     Nay,  it  was  even  said,  we  did  not  know  the 
meaning  of  the  term  ^^  attachment,"  as  a  proceeding  to  bring 
a  party  into  court,  except  by  a  reference  to  the  practice  un^ 
der  that  custom.     Blackstone,  (Srd  vol.  p.  2S0,)  In  treat- 
ing of  processes,  says,  <<if  the    defendant   disobeys    thU 
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verbal  monition,  the  next  proceeding  is  by  writ  of  attnch- 
ineut  or  pone.  This  is  a  writ,  not  issuing  out  of  chancery 
but  out  of  the  court  of  common  pleas,  and  thereby  the  sheriff 
is  commanded  to  attach  him  by  taking  gage,  that  is,  certain 
of  his  goods  which  he  shall  forfeit,  if  he  doth  liot  appear;  and 
in  some  cases,  this  is  the  first  and  immediate  process .''  Wc 
are  not  then  obliged  to  the  custom  of  London,  for  the  first 
information  as  to  this  mode  of  proceeding.  But  suppose  by 
the  custom  of  London,  the  absent  debtor  is  permitted  to 
dissolve  the  attachment  by  entering  special  bail,  does  it 
follow,  tliat  we  are  obliged  to  pursue  the  same  course?  Can 
it  be  believed  tliat  the  legislature  when  providing  a  remedy 
by  this  mode  o(  proceeding,  would  have  failed  to  do  so  by 
express  provision,  if  tliey  bad  deemed  it  adviseable?  Could 
^hcy  suppose  that  any  deficiencies  in  their  act  wotild  be  sup-^ 
plied  by  the  custom  of^London?  Was  it  operative  here?  i  hey 
were  not  legislating  on  a  common  law  subject.  But  to  meet 
these  objections  which  so  forceably  present  themsekcs  to 
the  mind,  it  is  said,  that  the  act  implies  this  right  in  the  defend- 
ant by  speaking  of  his  ^<  appearance,-'  which,  it  is  said,  is  a 
technical  expression,  meaning  the  giving  of  special  bail.  But 
there  are  some  serious  objections  to  this  strained  construction 
of  the  act.  Although  the  books  of  practice  do  say  that  *'ap» 
pearance''  means  the  entering  ol  special  bail,  they  do  not 
mean  that  an  appearance  cannot  be  entered  without  special 
bail.  Where  bail  below  has  been  required,  it  is  demaudable, 
but  it  certainly  was  never  heard  of  that  an  appearance  cannot 
b^  entered  on  a  common  capias,  where  no  bail  has  been  re- 
quired, without  special  bail.  When  was  special  bail  ever  de-^ 
manded  in  a  case  when  there  was  no  affidavit  to  hold  to  bail? 
The  word  appearance  then,  has  no  such  technical  meaning 
as  is  necessary  to  support  the  argument.  Oar  acts  of  assem-* 
bly,  as  well  as  our  rules  of  court,  recognize  the  idea  of  ap» 
pearance  without  any  bail.  But  a  still  more  obvious  objec* 
tion  is  this,  the  act  does  not  speak  of  the  appearance,  in  terms, 
^f  the  absent  debtor  until  the  judgment  shall  bare  b^en 
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rendered  against  him.  In  the  niotb  dause,  it  says,  <<'in  case 
any  absent  person,  against  whom  an  attachment  is  issued  by 
virtue  of  this  act  shall,  appear  within  two  years."  Now  what- 
ever may  be  the  technical  meaning  of  appearance,  this  clause 
could  never  have  contemplated  the  entering  of  special  bail, 
for  it  is  introduced  to  give  a  remedy  where  the  defendant  has 
been  unjustly  harrassed  by  the  proceeding,  and  is  after  judg- 
ment ;  and  it  would  shock  our  technical  notions  to  talk  of 
special  bail  after  judgment.  In  the.second  clause  of  the  act, 
when  the  rule  to  plead  is  ordered,  the  technical  word  '^  ap- 
pear" is  not  used.  The  words  are  *<  ordering  when  such  ab- 
sent debtor  shall  plead  or  make  his  defence."  Now  we  cer- 
tainly often  see  mere  pleading  and  making  defence  without 
entering  special  bail.  The  latter  part  of  the  clause  speaks 
of  his  non-appearance,  but  I  shall  not  slop  to  shew  that  that 
cannot  technically,  give  a  right  to  enter  special  bail*  Why,  I 
ask,  if  the  legislature  intended  that  the  attachment  should  be 
dissolved  by  the  absent  debtor's  entering  special  bail, 
did  they  not  make  an  eipress  provision,  for  it,  and 
extend  the  power  to  his  attorney  also?  xhe  legislature  of 
Pennsylvania  have  thought  it  necessary  to  do  so,  although  it 
is  the  custom  of  London.  (See  Sergeanfs  Iaiw  of  Attachment 
jf.  7.)  And  oiir  legislature  in  the  act  of  1785,  relating  to 
domestic  attachments  have  thought  proper  to  say  that 
•<  goods  taken  under  such  attachments  shall  be  repleviable 
by  appearance  and  putting  in  special  bail,  if  by  the  court 
ruled  so  to  do;  or  by  giving  bond  with  good  security  to 
the  sheriff  or  other  officer  serving  the  same  to  <<  abide  by  and 
perform  the  order  and  judgment  of  the  court."  it  is  said, 
when  there  is  ambiguity  in  a  statute  we  must  refer  to  the  law 
as  it  stood  before,  to.  see  what  is  meant.  But,  1  ask,  does 
every  difference  constitute  an  ambiguity.*'  If  so,  no  altera* 
lion  could  take  place.  If  a  statute  cannot  be  carried  into 
operation  from  any  apparent  ambiguity,  we  may  certainly 
endeavor  to  discover  the  meaning  of  the  legislature  by  look- 
ing to  the  old  law.    If  we  want  to  know  th^  meaning  of 
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special  bail  in  a  statute,  we  might  refer  to  the  comropu  law. 
But  to  use  this  rule  to  introduce  into  the  law  an  important 
matter  which  has  been  omitted,  is  not  to  construe  but  to  legis- 
late. If  any  stress  be  laid  on  the  use  of  the  words,  *<  special 
bair'  in  the  law  of  domestic  attachments,  as  an  authority  to 
introduce  it  into  the  law  of  foreign'  attachment,  I  would 
remark,  that  it  is  only  necessary  to  look  into  the  act  to  see, 
that  he  who  drafted  it  has  confounded  all  the  distinctions  of 
the  common  law  as  to  bail,  and  that  it  is  required  only  where 
the  court  shall  order  it,  and  may,  therefore,  be  considered  as 
.  an  additional  security  to  that  which  may  be  given  to  the 
sheriff  or  other  officer  levying  the  attachment.  The  word  is 
used  in  some  of  our  decisions  concerning  domestic  attach- 
ments,  but  never  in  its  common  law  meaning,  but  always  in 
reference  to  the  act  itself,  which  provides  for  a  special  bail  of 
its  own,  and  generally  in  this  state  as  meaning  bail  above. 
But  let  it  be  granted  that  there  are  no  means  by  whicfa  an 
absent  debtor  in  a  foreign  attachment  can  dissolve  the  attach- 
ment  by  entering  special  bail.  Have  not  the  legislature  a 
a  right  so  to  make  the  law?  The  argument  was  introduced 
with  some  observations  on  the  severity  of  the  law,  that  it 
operated  cruelly  on  honest  men,  that  a  man  could  not  put  his 
foot  beyond  the  limits  of  the  state  without  being  subjeat  to  the 
attack  of  an  ill-natured  creditor.  If  these  observations  were 
correct,  still  they  would  not  weigh  with  judges  who  are  to 
enforce,  not  to  make,  law.  Time  does  not  permit  me  to  enter 
much  at  large  into  this  part  of  the  subject,  but  1  shall 
endeavour  briefly  to  show  that  it  cannot  produce  any  bad 
effect  on  a  prudent  man;  and  it  is  not  required  of  the  law  to 
protect  men  from  their  own  folly.  The  ninth  clause  provides 
that  if  one  going  out  of  the  state  will  give  a  months  public 
,  notice  of  such  intention,  be  shall  not  be  subjected  to  the  pro- 

visions of  the  act.  His  goods  cannot  be  attached  for  any 
debt  then  due,  and  every  man  of  business,  when  leaving  the 
state,  should  appoint  an  attorney.     With  these  gupH<:    bow 

can  a  prudent  maa  be  injured.'^  If  his  property  be  atUwued  for 

i.  46 
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any  debt  due  after  he  leaves  the  state,  bis  attorney  may  give 
the  secarity  required  for  biro,  and  his  goods  and  a]I  his  funda 
are  a  counter  security  to  him.  But  it  is  said,  suppose  tlie 
debts  amount  to  more  than  his  stock  in  trade,  and  his  whole 
capital.  The  answer  is,  he  is  a  bankrupt,  and  the  law  is  not, 
in  fault.  If  a  man  will  go  so  far  beyond  his  depth,  it  is  not 
llie  fault  of  the  law  if  he  siuks.  Such  extravagant  speculation 
should  certainly  never  be  encouragnd;  it  is  gambling  at  the 
public  expense.  Again,  it  was  said,  that  one  or  two  of  the 
Aost  active  creditors  might  get  the  whole  of  his  property.  Anc) 
what  is  the  remedy  proposed;^  Suffer  him  to  enter  special 
bail,  dissolve  the  attachment,  get  the  goods  into  his  possession 
and  give  them  to  two  or  three  other  creditors  whom  he  may 
prefer  or  who  may  not  have  attached;  and  that  this  is  often 
done,  no  man  of  business  can  doubt.  Indeed  it  is  the  only 
way  by  which  the  individual  can  go  on.  If  it  should  be 
urged  that  all  creditors  should  come  in  in  equal  degree  for  the 
efiectB  of  a  bankrupt,  I  will  readily  acceed;  and  an  amend- 
ment of  the  law  in  this  particular  would  be  highly  proper 
and  universally  approved  of;  but  that  justice  among  the 
creditors  is  not  as  well  effected  by  t^e  decision  in  this  case  as 
by  the  former  operation  of  the  act  admits  of  no  doubt  in  my 
mind;  for  the  late  pccurrencies  in  the  commercial  world 
show  that  it  is  at  last  but  a  contest  among  creditors  wII6 
shall  get  the  advantage. 

Petigru  and  Harper  for  the  motion. 

King  contra. 
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The  State  vs.  Elizabeth  Bltthb. 

» 

Voiier  the  act  of  ass^mb17  l'2^\p,  requiring  the  owoer,  or  some  white  per« 

s  in«  to  reside  op  all  plantatioo^i  whereon  there  are  more  than  ten  workings 

slaves,  he  tntiy  live  on  iloy  part  of  his  land,  forming  the  same  plantation* 

'  that  circumstunccsn  ay  render  convenicDt,  however  distant  from  his  slaves. 

Tried,  at  Georgetown  in  the  Fall  Term,  1825. 

The  defendant  in  this  case  was  indicted  under  an  act 
of  the  legislature,  passed  in  the  year  1819,  entitled  An  act  to 
provide  for  the  more  effectual  performance  of  patrol  duty. 
The  clause  of  the  act  in  question  is  in  the  following  words; 
*^  That  every  owner  of  a  settled  plantation  shall  employ  and 
keep  on  such  plantation  some  white  man  capable  of  perform* 
ing  patrol  duty,  under  the  penalty  of  fifty  cents  per  head  per 
month  for  each  and  every  working  slave  which  may  be  on 
such  plantation,  to  be  recovered  by  indictment,  one  half  to 
the  informer,  the  other  half  to  the  use  of  the  State  :  Provided, 
always  that  nothing  herein  contained  shall  belconstrued  to  af- 
fect any  person  or  persons  who  resides  on  his,  her  or  their  planta« 
tion  fur  the  space  of  seven  months  in  the  year  &;c.''  The  facts 
as  reported  by  the  presiding  judge  are,  that  the  defendant  lived 
in  her  house  in  Georgetown  seven  months  in  the  year.  Her 
lot  adjoins  her  plantation  and  the  negroes  of  the  plantation 
were  living  at  a  short  distance  from  her  house.  There  was  a 
street  between;  but  she  owned  all  the  land  from  her  house  to 
the  point.  Upon  this  statement  of  facts,  the  jnry  found  the 
defendant  guilty,  and  the  question  was,  whether  the  evidence 
authorized  a  convicdon. 

NoTT  J. — ^The  word  plantation,  in  common  parlance/ 
means  any  body  of  land  consisting  of  one  or  several  adjoin^ 
ing  tracts  on  which  is  a  planting  establishment ;  and  in  that 
sense,  it  has  heretofore  been  held  by  this  court,  it 
must  be  understood  in  the  act  now  under  consideration.  In 
deciding  this  case,  we  must  look  to  the  object  and  policy  of 
the  law,  and  give  it  such  construction  as,  consistent  with  itd 
letter,  will  be  best  calculated  to  carry  into  effect  the  inten* 
tions  of  the  legislature  in  its  enactment.    The  object  was  to 
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prevent  that  intercourse  and  unlawful  combination  of  slaves 
which  is  calculated  to  endanger  and  disturb  the  peace  of  the 
eomniunity.     It,  therefore,  requires  the  owner  to  reside  on 
his  plantation  or  to  keep  some  white  person  there  capable  of 
exercising  the  saroeauthority  and  control  which  the  interest 
of  the  owner  would  induce  him  to  exercise;  but  he  may  live 
on  any  part  of  his  land  as  health  or  any  other  circumstance 
may  render  convenient,  however  distant  it  may  happen  to  be 
from  his  slaves ;  and  whether  part  of  his  land  should  happen 
to  be  checked  off  upon  paper  or  parchment  as  town  lots  or 
not,  can,  in  my  view,  make  no  possible  difference  in  the  con* 
struction  of  the.  act;  nor  can  it  be  important  whether  the  own-* 
er  lives  on  tlie  North  or  South  side  of  a  street,  or  above  or 
below  a  mere  ideal  line,  which  constitutes  the  boundary  he* 
tween  his  plantation  and  a  town.  Suppose  Mrs.  Blythe  actn- 
ally  had  a  white  man   living  on  the  lot  where  she  resides, 
whose  duty  it  was  to  be  with  her  negroes  every  day  and  to  vi* 
sit  their  houses  at  night  as  often  as  might  bethought  necessa- 
ry ;  or  suppose  a  gentleman,  the  owner  of  a  plantation  resid* 
ing  in  the  same  situation  and  superintending  his  own  business, 
conld  there  be  any  doubt  that  it  would  be  a  compliance  with 
the  regulations  of  the  act?  And  in  legal  contemplation,  Mrs. 
Blythe  is  in  the  same  situation.    For  although  we  cannot 
suppose  that  any  lady  will  attend  to  all  the  minute  detail  of 
her  plantation  business,  yet  she  satisfies  the  law  by  being  in 
a  situation  which  enables  her  to  do  so.     All  the  mischief  in*- 
tended  to  be  prevented,  is  sufficiently  guarded  against.    I 
think,  therefore,  that  Mrs.  Blythe  has  amply  fulfilled,  if  not 
the  letter,  the  spirit  of  the  act,  apd  that  a  new.  trial  ought  t€r 
begranted. 
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Kino  ta  Jones  ads.  Sarah  Johnson. 

^t  is  Dot  Qsnrioas  to'sellorbuy  a  neg^otiable  paper,  foundeJ  oa  a  legal  conn- 
deration,  for  less  thaii  itsttomiDal  value. 

So  where  a  note  was  given  for  money  ailTnnoed,  to  be  returned  to  thd 
drawer  when  he  shoald  pay  a  debt  to  which  the  drawee  was  seearity 
for  him,  and  the  drawee  indorsed  the  note  and  traded  it  off  before  it  be- 
came dae  at  more  than  the  rate  of  legal  interest,  it  wab  held  not  to  be 
void  in  the  hands  of  an  innocent  holder. 

It  seems  the  transaction  would  not  have  been  nsariovs  in  the  hands  of  any 
body,  as  the  original  consideration  was  legal. 

Where  a  note,  on^  legal  consideration,  is  jdrawn  to  order,  and  indorsei}* 
no  matter  how  often  it  has  been  polluted  in  the  hands  of  intermediate 
hqlderSfit  is  still  valid  in  the  hands  of  a  bona  fide  bolder. 

This  was  an  action  of  assumpsit  on  a  promissory  note. 
The  indorsee  a^iast  the  drawers.  Tried  before  the  recorder 
of  the  City  Court  in  JulyTerm,  1835* 

The  note  in  this  case  was  drawn  for  $862  SO,  by  the 
defendants  in  favor  of  James  0.  Brown,  and  by  James  C. 
Browh)  indorsed  to  the  plaintiff,  dated20th  November,  1823, 
payable  seven  months  after  date.  The  defence  was  usury. 

Afyer  Moses,  proved  that  James  C.  Brown  bought  cer- 
tain sugars  from  Edmondston,  which  he  bonded  at  the  cus- 
tom-house; that  John  King,  one  of  the  defendants,  became 
the  security  of  Brown  in  two  bonds  which  he  gave  for  the  du«. 
ties  upon  the  sugars;  that  in  consideration  of  King's,  becom- 
ing security,  it  was  agreed  between  Brown  and  himself^  that 
he  should  have  the  use  of  one  half  of  the  amount  payable  for 
the  duties;  King  stipulating  when  the  bonds  became  due  to 
pay  one  halfof  the  sums  for  which  they  were  given.  The 
bondl  became  due  in  six  and  nine  months,  and  Brown,  upon 
King's  subscribing  the  bonds,  gave  to  him  one  half  of  their 
amounts.  King  at  the  same  time  delivered  to  Brown  the  pro- 
missory note  of  King  b  Jones  for  the  same  sum  as  a  memo- 
randum of  the  transaction.  The  agreement  between  King  b 
Brown,  was,  that  if  King  paid  one*  of  the  bonds,  the  note  of 
King  Sc  Jones  was  to  be  returned  to  him;  but  if  King  did  not 
pay  one  of  the  bonds,  then  he  was  liable  to  the  payment  of  the 
note.    King  did  pay  one  of  these  bonds  to  the  knowledge  of 
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the  witness,.  .Joshua  Brot^n,  the  fathei"  of  James  C.  Browo^ 
attended  to,  and  transacted  all  the  money  concerns  of  the  lat- 
ter. When  Joshua  Brown,  was  in  his  last  illness,  the  wit- 
ness called  upon  him  and  asked  him  about  the  note  of  King 
&  Jones;  Joshna  Brown  told  the  witness,  his  necessities  com- 
pelled him  to  part  with  the  note.  The  witness  said,  he  ought 
not  to  have  done  so.  Joshua  Brown  replied^  that  King  should 
never  suffer  from  it.  Moses  also  said  that  all  the  business  car- 
ried on  in  the  name  of  James  C.  Brown  was  conducted  by 
Joshua  Brown. 

Charles  O'Hara  deposed  that  he  first  saw  this  note  iu 
the  hands   of  Joshua  Brown;  that  Brown   t^ld  the  witness, 
he  bad  loaned  the  amount  of  the  note  to  King  and  received 
from  him  the  note  in  payment.     The  witness  enquired  parti- 
cularly into  the  transactions,  because  he  knew  King  would 
take  advantage  of  it,  if  he  could.    The  witness  had  the  note 
once  or  twice  in  his  possession  before  it  was  indorsed  to  him. 
When  it  was  indorsed  to*  him  he  paid  the  money  for  it,  bat 
does  not  recollect  how  much.     The  note  was  received  for 
money  lent  to  Brown,  for  which  no  premiom  was  retained. 
When  the  note  was  delivered  to  the  witness,  he  loaned  Brown 
.j^500,  and  upon  this  sum  being  returned  with  an  interest  up- 
on it  exceeding  7  per  cent,  per  annum;  the  witness  agreed  to 
restore  the  note  to  Brown.     When  Brown  died,  he  owed  the 
witness  from  $  1 200  to  1 500;  the  witness  had  various  money 
transactions  with  Brown,  and  they  were  all  upon  a  promise 
of  Brown  to  pay  to  the  winiess  an  interest   exceeding  "^  pef 
cent,  per  annum.  The  note  was  indorsed  to  the  plaintiff  long 
before  it  was  due,  at  )east  80  days  previously.  The  witness 
lodged  the  note  in  the  bank  for  collection,    as  a  broker,  as  is 
frequently  done,  but  merely  as  the  agent  of  the  plaintiff  whose 
property  it  was  exclusively.      Th^  witness  received  bank 
stock  in  payment  for  this  not^  from  Dr.  Johnson,  the  plaintiff's 
agent  i 'r.  Johnson  was  ignoran  of  any  usury  i    the  trans* 
action.  The   witness  believed   he  allowed  upon  the  transfer 
of  stock  to  him  something  above  the  market  price,  but  this 
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was.  only  the  customary  difference  between  the  cash  and  a 
note  which  had  some  time  to  rmi*  The  business  of  James  C. 
Brown  was  carried  on  by  his  father,  Joshua  Brown  ;  but  Jo- 
shua Brown,  did  not  indorse  his  son's  note.  King  acknow- 
ledged to  the  witness  that  he  had  given  this  note  for  money 
received  by  him  from  Brown.  He  never  objected  to  pay 
the  note  during  the  life-time  of  Bf own,  but  did  after  his 
death. 

The  counsel  for  the  defendants  produced  the  other 
bond  given  for  duties  by  Brown  and  Kmg,  and  also  King's 
account,  as  assignee  of  Brown,  to  shew,  that  only  one  bond, 
had  been  charged  to  J  C.  Brown,  and  to  prove  that  a  ba* 
lance  of  upwards  of  j^l,lOO  were  due  to  him  as  assignee. 

The  plaintiff's  counsel  contended  that  as  the  note  was 
a  fair  negotiable  note  in  its  origin,  and  given  for  a  valuable 
consideration,  no  subsequetit  act  could  vitiate  it  in  the  hands 
of  an  innocent  indorseei,  and  if  there  was  any  usury  in  the 
transaction,  it  was  coufined  to  Brown,  by  which  the  plaintiff 
could  not  be  affected.  He  quoted  1  Camm:  on  C(mUt  40.  3 
Johns,  cases,  206,  I  Bay  479.  15  Johns.  R.  44^55.  15<& 
Mass.  T.  R.  272.  k,  Ord  on  Usury  110. 

His  Honor  after  recapitulating  the  testimony  md  stat- 
ing the  law  which  seemed  to  him  to  be  applicable  to  thecase^ 
charged  the  Jury,  that  in  his  qpinion,  the  defence  of  usury  bad 
been  fully  made  out. 

The  jury  found  a  verdict  for  the  plaintiff* 
The  defendant  now  appealed  oa  the  grounds  : 
1st  That  the  note  declared  on  was  not  obligatory  pr 
binding,  but  was  inceptive  merely  until  James  C.  Brown 
put  hisnam^  on  it  and  delivered  it  to  O'Haraforan  usurious 
consideration,  and  for  this  reason  the  note  was  usurious  in  its 
formation  and  commencement,  and,  therefore,  void. 

2nd*  If  the  note  be  not  void,  then  was  it  contended  that  the 
endosementwas  void,  and  the  plaintiff  had  no  right  to  sue.  For 
wi^cb  reason*}  it  was  submitted,  tlie  court  would  either  grant  a 
new  tCMdf  or  nonsuit  the  plaintiff. 
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Johnson,  J. — 1st.  The  conclusion  that  th«  note  wns 
only  inceptive,  until  endorsed  by  the  payee  James  C.  Brownp' 
which  is  made  the  foundation  of  the  first  ground  of  the  motion 
does  not  appear  to  the  court  to  be  warranted  by  the  evidence. 
The  consideration  on  which  it  was  founded,  (tlie  money  pla* 
ced  in  defendant's  hands)  was  adequate,  and  whatever  equi-* 
ties  might  have  arisen  as  between  themselves,  out  of  the  co&f 
tract  to  deliver  it  up  on  defendants  paying  one  of  the  bonds, 
the  note  was  transferred  before  it  came  to  maturity,  and  it 
follows  as  a  legal  consequence,  that  the  plaintiff,  an  indorsee 
withoutiiotice,  is  entitled  to  recover,  unless  indeed  it  is  con- 
taminated by  thejBupposed  corrupt  agreement  on  which  itwa? 
transferred  by  Joshua  Brown  to  O'Hara. 

2nd.  About  the  facts  which  relate  to  this  matter,  there 
is  no  difficulty.  The  note  was  endorsed  in  blank  by  the 
payee  James  C.  Brown,  and  in  that  situation,  it  was  transfer' 
red  by  Joshua  Brown  to  O'Hara,  and  by  him  to  the  plaintifi^ 
both  without  further  endorsement.  The<sum  paid  by  O'Ha- 
ra, in  consideration  of  the  transfer  to  him,  did  not  equal  the 
nominal  value  of  the  note  by  an  amount  far  exceeding  the  le- 
gal rate  of  interest  for  the  time  which  it  had  to  run;  and  it  is 
now  conteniied  hi  support  of  the  second  ground  of  the  motion, 
that  this  contract  was  against .  the  statute  of  usury,  and 
therefore  void;  and,  hence,  it  is  concluded,  that  the  plaintiff 
having  derived  her  interest  from  this  corrupted  source  is 
not  entitled  to  maintain  her  action.  Courts  of  justice  have - 
universally  laboured  to  untrammel  the  restraints  on  the  cir- 
cu^tion  of  negotiable  paper  as  indispensably  necessary  to 
the  existence  of  commerce.  They  constitute,  indeed,  the 
mainspring,  the  very  sinews  of  all  commercial  enterprise,  and 
without  tliem  allits  operations  would  be  greatly  impeded,  if 
not  wt|olly  obstructed,  and  hence  the  great  patronage  which 
the  law  extends  to  them;  and  it  may  be  «afe]y  laid  down  as  a 
good  general  rule,  that  the  innocent  holder  of  a  negotiable 
paper  traosferrable  by  delivery  may  maintain  an  action  a- 
gainst  the  maker,  however  it  may  have  been  polluted  by  the 
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kniDediate  hands,  throngb  which  it  passed  ;  as  where  one 
had  obtained  possession  of  it  by  fraud  and  citcumveiition,  or 
even  by  theft,  a  bona  fide  hoTd<;r  without  notice  may  main- 
tain bis  action  upon  it. 

There  are,  however,  a  few  restraints  imposed  by  posi* 
tive  regulations  growing  out  of  political  experience,  among 
which|contracts  founded  on  usurious  considerations,  which 
are  by  the  statute  declared  to  be  void,  are  perhaps  the  most 
prominent;  and  it  will  not  be  controverted,  that  no  contract 
based  on  such  considerations  will  confer  the  right  of  action,  ei- 
ther in  the  parties  themselves,  or  others  claiming  under  them. 
And  in  the  application  of  this  rule,  it  has  been  contended  in 
support  of  tbe  motion,  that  as  the  plaintiff  claims  through 
O'Hara,  who  was  party  to  the  alleged  corrupt  agreement, 
she  cannot  maintain  this  action.  Let  us  however,  examine 
the  Dsmre  of  this  contract.  It  is  the  undertaking  of  tbe  de- 
fendants to  pay  to  James  C.  Brown  Qr  his  order,  and  witli 
his  endosement  in  blank  it  becomes  in  effect,  according  to 
well  settled  rules,  a  note  payable  to  bearer.  It  is,  therefore, 
substantially,  an  undertaking  to  pay  to  whomsoever  shall  be 
in  the  possession  of  it.  And  thus  die  relationship  or  privity  ne- 
cessary to  sustain  an  action  is^  established  between  tbe  par- 
ties. This,  therefore,  must  be  regarded  as  a  direct  undertaking 
on  the  part  of  the  defendants  to  the  plaintiff. 

The  plaintiff  declares- as  the  indorsee  of  James  C. 
Brown;  and  let  us  suppose  that  tbe  defendant  was  put  to 
plead  the  usury  in  bar;  without  following  tbe  technical  lan- 
guage of  such  a  plea  it  must,  substantially  state,  that  the 
note  was  once  in  the  hands  of  Joshua  Brown,  and  that,  in  con^ 
aideration  of  a  certain  corrupt  and  usurious  agreement,  be 
translerred  it  to  O'Hara,  both  of  whom  are  strangers  to  the 
record,  and  I  think  it  would  confound  sophistry  itself  to  esta- 
Uiih  by  any  deduction  from  principle,  that,  therefore,*  the ' 
plaintiff  was  not  entitled  to  maintain  her  action.  Such  a  con- 
dusiM  would  be  as  wide  of  right  reason,  as  that  because  a 

47 
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man  moves  and  breathes  as  well  as  a  boi*se,  therefore,  a  man 
isa  horse. 

The    opinion  of  Lord  EUenborovgh  m  the  case  ctf 
Itowes  and  others  vs.  Jijazatado  and  othets^  1  S(arkie*9  Rtp* 
385,  has  been  relied  on  as  conclusive  in  support  of  this  ground,  < 
So  far  as  the  case  itself  is  concerned,  there  is  no  disposition 
to  find  fault  with  the  result  ;  it  is  in  strict  accordance  with 
well  established  principles,  and  which  have  been  acted  on  by 
this  court  in  the  cases  of  Payne  and  Smith,  Fleming  and 
Mulligan  and  many  otliers;  for  in  thatca-e  the  bill  of  exchange 
was  drawn  and   indorsed  by  the  payee  and  carried  intO: 
the   market  to  raise  money,   and  having  been  discounted  at 
an  usurious  rate  of  interest,  it  was  corrupted  in   its  creation 
and  was  therefore  void,  and  it  was  still  more  and  more  polluted 
even  by  the  transfer  to  the  plaintifls*.  But  admitting  all  that 
is  said  in  that  case  to  be  law,  and  bis  lordship  was  made  to 
say  that  the  indorsement  was  entirely  avoided  by  the  statute . 
against  usury,  yet  it  is  possible  to  distinguish  this  case 
from  that.     If  Joshua  Brown  may  be  regarded  as  a  stranger 
to  the  payee  James  C.  Brown,  and  that  may  be  fairly  pre-» . 
Snmed  in  favour  of  the  verdict,  the  plaintifi*  is  under  no  ne-. 
cessity  of  tracing  her  right  through  either  of  the  parties   to 
the  corrupt  agreement;  her  claim,  exhibited  on  the  record  is 
directly  from  the  payee. 

But  I  cannot  reconcile   such  a  doctrine  with  the  well 
settled  rule^that  it  is  not  usurious  to  sell  or  buy  a  negotiable 
paper  founded  on  a  legal  consideration  for  less  than  its  nomi- 
nal value;  and  that  such  is  the  rule  may  be  deduced  without , 
the  aid  of  authority  from  the  universal  practice  aud*consent. 
of  mankind.     Bonds,  notes,  bills   of  exchange,  banknotes,: 
certificates  of  stock  and  even   specie  itself  are  the  common 
subject  of  traffic,  and  their  intrinsic  value  must  always  depend 
on  su^h  an  infinite  variety  of  circumstances,  that  no.  foresight . 
or  wisdom  can  regulate  it.     It  is,  therefore,  I  think  wisely 
left  to  take  care  of  itself,  and  I  confess  that  after  the  roast  di-^ 
ligent  effort,  1  have  been  unable  to  detect,  in  this  case,  a  sin* 
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gle  circumstance  which  distinguishes  it  from  the  ordinary 
case  of  selling  a  note  for  less  than  its  nominal  value.  To  de- 
clare that  the  parties  to  such  traffic  had  incurred  the  pains  of 
usury,  would  convulse  the  whole  commercial  world  to  its 
center. 

Motion  refused.  ' 

Petigrilj  atloniey  general,  for  the  motion. 
,•   JilcCradtjf  contra. 


Joseph  S.  Seabrook,  ads.  Mark  L.  Williams,  Adtri^r.  of 
the  estate  o/" Richard  Fakeman,  Sen. 

'i  uere  is  oo  privity  between th«  administrator  of  %n  executor  and  the  test^* 

tor.     An  admiaislration  de  bonis  non  m\ut  be  taken  out 
But  qn  administrator  may  bring  an  action  upoo  a  bond  given  (gl  btt  irUe^* 
*'    inte  asezecutor  ofa  tbiril  person;  more  especially  where. the  bond  wti 

g^iveu  to  4he  execntor  **^hi8  heirs,  executors,  admxvuifoiwt  &c/' 
Oil  the  death  of  the  testator,  and  even  before  probaUt  his  personal  estate 'is 

vested  in  the  executor,   who  may  maintain  an  action  for  any  part  of  itf 

even  Otfor€  probate,  (a) 

Tried  at  Colleton,  before  BIr.  justice  Waties  in  No- 

"  *  *  • 

vember  Terra,  1825. 

'  *■ 

This  was  an  action  of  debt  on  a  bond,  of  the  date  of 

*  •  4  1, 

28th  February,  1805,  payable  to  Richard  Freeman,  Sen.  of 
John's  Island,  planter,  executor  of  the  estate  of  Jacob  Rentz, 
deceased,  conditioned  for  the  payment  of  S978  26, 

The  pleas  were  non  est  factum  and  payment. 
;,         The  handwriting  of  the  bond  was  admitted,   where  the 
plaintiff  rested  his  case. 

The  defendant  moved  for  a  non-suit,  on  the  grounds 

« 

that  the  plaintiff  being  but  an  administrator  of  the  estate  of 
Richard  Freeman,  Sen.  who  was  executor  of  th^  estate  of 
•Rents,  in  the  languagf^  of  the  law,  it  shall  be  taken  to  be  a 

debt  due  to  the  testator,  and  aAer  Ff  eeman's  death,  was  a  part 

■     ■   .  '■  ■  ■  *        ■■  ■ 

faj  But  it  seems  he  cannot  declare  till  pfotMitek  (SiUk.  SOS. 
IVent,  34.  J.  R. 
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of  Rents -s  uiadmioistered  estate ;  and  farthermote  tbat  the 
pbiiitiff  beiog  the  wrongAil  holder  of  the  bond,  payment  to 
him  could  be  no  bar  to  an  action  brought  by  an  administraT 
tor  ie  bonis  non  or  any  surviving  executor  of  Rents. 

The  motion  was  overruled,  and  a  verdict  was  found  for 
the  plaintiff. 

The  defendant  now  moved  the  court  of  appeals  for 
leave  to  enter  a  non-suit,  and  in  arrest  of  jodgmenty  on  the 
following  grounds  : 

1st  Because  the  bond  in  question  belonged  to  the  un* 
administered  estate  of  Jacob  Rents,  which  was  not  legally 
represented  by  the  present  plaintiff,  as  administrator  de  6onu 
non  of  the  estate  of  Richard  Freeman,  sen. 

2ad.  Because  the  plaintiff  has  sued  as  administrator  of 
the  eilate  of  Richard  Freeman,  sen.  otherwise  called  execu- 
tor of  the  estate  of  Jacob  Rents,  thereby  taking  upon  himself 
to  represent  the  first  estate,  which  is' against  law. 

Johnson,  J. — ^The  only  question  of  law  arising  out  of 
the  motion  is,  whether  the  plaintiff  can  maintain  an  action  on 
a  bond  given  by  the  defendant  to  his  intestate  in  the  charao- 
ter  of  the  executor  of  Jacob  Rents  ? 

It  may  be  admitted,  and  such  clearly  is  the  law,  that, 
there  is  no  privity  between  the  administrator  of  an  executot 
and  tbe.testator,  and  tbat  to  establish  such  a  relationship  be- 
tween the  testator  and  another  an  administrator  dt  bonii  nMS 
must  be  appointed,  on  whom  alone  devolves  the  persomt 
rights  of  the  testator  ;  but  it  may  be  a  question  of  some  nioe- 
ty  always  to  distingmsh  between  those  things  which  have 
been  administered  by  the  executor  and  those  which  survive  to 
the  administrator  (ie  bonii  non^  in  the  solution  of  which  are* 
sort  to  principles  becomes  necessary. 

On  the  death  of  the  testator,  and  even  before  probate, 
his  personal  estate  is  vested  in  the  executor,  akhougfa  he  may 
never  have  reduced  it  to  possession  :  so  that  he  may  maintain 
troveror .trespait  (or  any  part  of  it  agaiosl  him  who  has  ta- 
ken possession  of  them  before  probate  (  Com.  Dig^  Til.  Ad^ 
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viinisiritiion.  He  may  sell  «id  dispose  cf  tlie  gMds'of  hie 
ttstocor,  or  barter,  exchange,  or  give  ihemaway^  and,  iftfioe^ 
bis  dominion  over  them,  is  in  law  as  absotnlea^ofertiis-oWn 
goods,  and  i  apprehend  any  disposHton  by  the  executor  of 
that  which  was  the  testator's,  although  it  be  the  mere  substi- 
tution of  one  thing  for  another,  is,  so  far,  an  administration  of 
the  effects  of  his  testalor.  The  liability  of  the  executor  is 
not  measured  by  the  value  of  what  he  may  have  in  his  posses* 
aion,  as  the  representative  of  that  which  was  his  testators;  the 
law,  therdbre,  properly  regards  the  substitute  or  representa- 
tive as  his  own  and  charges  him  with  that  which  was  the  tes- 
tators. The  bond  on  which  this  action  is  brought  never  was 
the  property  of  the  testator  of  tL-^  plaintiff's  intestate;'at  best 
it  is  only  the  representative  of  what  inigltt  have  been  his,  but 
has  been  disposed  of  by  his  executor,  which,  according  to  the 
principle,  has  been  administered^  so  thatiiothiog  would  sur^ 
vive  to  an  administratbr  de  bimi^mon]  if  such  a  person  was 
claiming* 

I'his  view  of  the  subject  is  strengthened  by  wother 
consideration.  A  court  of  law,  for  want  of  jurisdiction  over 
the  snbject,  cannot  know  thatthe  executor  has  tiot  fully  ad* 
mnistered  aU  the  assets  of  the  t^tator  and  accounted  with 
those  entitled  to  the  last  cent;  and  in  that  tase^  althoagh  bs 
might  have  retained  possession,  of  that  which  bad  been  his 
testator's,  3^  when  he  had  discharged  all  the  obligations 
which  that  relationship  imposed^  his  representative  rights 
would  be  merged  in  his  personal  rights. 

*  Indqiendent  of  this  principle,  however,  there  is  aoo  * 
iher  on  which  this  action  may  be  sustained. '  The  law  in  iter 
great  liberality  permits  persons  to  make  the  law  of  their  <iwn- 
<:ontracts,  provided  it  imposes  nothing  contrary  to  positive  in* 
j«ttctioos,  or  oflensive  to  morality.  This  bond  is  in  the  usual 
fi>r»,  and  is  an  undertaking  to  pay  to  the  plaintiff's  intestate  ad 
executor  d  Rents,  <<  his  heirs^  executors,  ddminislrators  and* 
asrigns,''  the  sum  mentioned  in  it.  it  is  a  part,  thwefore,  of 
the  law  of  the  contract  that  the  defendant  will  pay  to  the  ad^ 


4T4  CHARLESTON,  1835. 

Qiinistrator  ^plaintiff's  intestate,  which  the  defendaiit  has 
broken^  cons^uently  the  plaintifT  is  entitkd  to  bis  action. . 
Alotion-refitsed. 

Clarke^  for  the  motion. 
Ford  &  DcSanssure^  contra. 


Elizibeth  Hatne  vs.  F.  A.Deliesseline,  City  Sheriff.  . 

A  bondlieldbjnn  inhnbitaoit  oftlie  city  ofCharlestoa  ia  subject  to  (ax a- 
tioo,  Ihoug^h  the  oblig^dr  resides  out  of  Charlcslou. 

Motion  for  a  prohibition  before  Mr.  justice  Bay,  who 
made  the  following  report : 

<<Tbe  object  of  the  present  motion  is  for  a  writ  of  a  pro- 
hibition to  restrain  the  city  sberi-if^  F.  A.  DeLiesscline  from 
levying  a  tax  upon  the  reilitor  on  a  bond  held  by  4ier  for 
$1400,  imposed  by  an  ordinance  of  the  city  council  of 
Charleston. 

Mr.  Holmesj  in  support  of  the  motion,  stated  tbst  al- 
though the  relator  resided  within  the  city  of  Charle«ton,  yet 
the  obligor  of  the  bond  Mr..  James  King,  Sen.  resided  out  of 
the  limits  of  the  city,  to  wit,  in  St.  Paul's  Parish,  and  that  it 
was  given  for  property  formerly  belonging  to  her  within  the 
same  parish;  admitting,  however,  tliat  the  income  of  the 
said  bond  was  spent  within  the  limits  of  the  city,  as  might  ap-'^ 
pear  by  the  suggestion  filed  in  this  case.  He  next  stated 
that  it  was  contended  that  the  city  ordinance  for  1824,  em« 
braced  or  made  liable  to  taxation  all  bonds  whether  repre* 
senting  property  in  the  country  or  city;  whether  the  bonds 
themselves  were  in  the  city  or  country,  or  whether  the  obli* 
gor  or  debtor  resided  in  the  country  or  city:  Provided  the 
income  was  enjoyed  or  spent  within  the  limits  of  the  city; 
which  be  contended  was  not  warranted  by  the  terms  of  the 
ordinance  itself,  the  city  charter  or  the  laws  of  the  land^ 
therefore  he  prayed  for  the  writ  of  prohibition. 
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Mr.  Drayton^  the  city  recorder,  argued  forthecitj'  and 
contended,  that  as  the  relator  was  an  inhabitant  of  the  city  of 
■Charleston,  she  was  subject  to  the  city  ordinances  as  well  as 
any  property  she  might  have  within  the  limits  of  the  city. 
That  bonds  at  interest  owned  by  a  person  resident  in  Charles* 
ton  had  been  considered  as  property,  (as  in  RaveneVs  case^  1 
Cons.  Rep.  36  J  and,  therefore,  the  subjects  of  taxation. 
That  an  obligee  or  owiier  of  a  bond  might  sell,  assign,  or 
transfer  over  a  b6nd  in  the  same  manner  as  lands  and  negroes 
are  sold  or  transferred,  and  the  holder  would  thereby  become 
the  absolute  owner  and  proprietor  of  such  bond  and  all 
monies,  principal  and  interest,  secured  thereby  in  the  same 
manner  as  if  land  or  negroes  were  sold.  That  the  city 
council  by  the  fourth  clause  of  their  charter  are  empowered 
to  *  make  find  levy  such  assessments  on  the  inhabitants  of 
Charleston,  or  those  who  bold  taxable  property  within  the 
same,  for  the  safety.  Convenience,  benefit  and  advantage  of 
the  city  as  should  appear  to  them  expedient.  This 
clause  of  the  charter  then,  the  recorder  contended,  gave  the 
pow^r  to  the  city  council  of  taxing  the  inhabitants  of  the  city 
or  their  incomes,  or  their  property  as  they  thoogfat  most  expe* 
dient.  And  the  city  ordinance  for  raising  the  supplies  for 
the  year  1824,  was  in  ctj^act  accordance  with  the  powers 
given  by  the  above  4th  clause  of  the  city  charter;  for  it 
declares  among  other  things  that  all  personal  property  con* 
sisting  of  bonds,  notes,  insurance  stock,  six  and  seven  per 
cent  stock  of  the  United  States  or  other  obligations,  &c. 
shall  pay  a  tax  of  fifty  cents  on  every  hundred  dollars,  &;c. 
It  then  proceeds  to  tax  stock  in  trade,  profits  or  incomes,  and 
the  other  subjects  of  taxation,  ^c.  mentioned  in  the  ordi- 
nance." 

Bat,  J. — ^Who  heard  the  motion,  said  the  whole  of  the 
arguments  might  be  condensed  within  a  very  narrow  com* 
pass,  and  the  great  question  then  would  be,  whether  ix  bond  held 
by  an  inhabitant  of  the  city  of  Charleston,  where  the  obligor 
resided  beyond  the  boundary-street  was  subject  to  taxation  or 
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not?  And  the  solution  of  tbeqaefttion  appeared  to  hiidt^be 
so  plain  and  obvious  io  itself,  that  it  was  hard  to  conceiTe 
how  a  difficulty  could  have  arisen  upon  the  subject;  for  in 
his  opinion,  it  was  totally  immaterial  from  what  quarter  the 
funds  were  to  come  to  pay  the  bonds  held  by  an  inhabitant 
of  the  city.  The  only  point  for  the  consid#ation  of  the  city 
council  was  thf  amount  of  the  funds  actually  possessed  by 
the  citiien  or  inhabitant,  come  irom  what  quarter  of  the  world 
Aey  mighti  and  then  to  Qx  the  per  centage  on  that  amount. 
It  was  the  quantum  possessed,  they  had  io  view,  and  not  the 
mode  or  manner  in  which  the  money  was  raised,  or  in  what 
place,  or  on  what  contract  it  originated.  It  was  quite  enough 
fiir  them  to  be  satisfied  tliat  the  relator  lived  within  the  limits 
of  the  city  and  enjoyed  all  the  privileges  and  advantages  of 
the  city  institutions^  and  was  in  possession  of  the  funds  sub- 
ject to  taxation.  The  clause  in  the  city  charter  relied  upon 
by  the  recorder  was  clear  and  express  upon  the  subject,  and 
the  city  ordinance  appeared  to  him  to  have  been  made  in 
conformity  to  the  powers  given  in  the  charter;  and  there  was 
not  an  article  in  the  constitution  that  he  could  discover,  or 
any  law  of  the  land,  against  it.  He  was  therefore,  of  opinion, 
that  the  motion  should  be  refused,  and  the  suggestion  should 
Bc  onmiswa.  ^ 

From  this  opinion  the  plaintiff  appealed. 

NoTT,  J.— This  court  concur  in  opinion  with  the  pre* 
siding  judge  below. 

Motion  refused. 

HdmeSf  for  the  motion* 
The  Rtcorder,  contra. 
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;2!i€  Ban^r  of  thr  State  tf-  South  Carolina,  m.  Robert  R. 

GiBBs,  Executor  of  Pkter  Smith. 

« 

A  debt  due  to  the  Bnnk  of  the  Stale  of  South  Tarolina,  ig  not  a  debt  due 
to  the  public.  anJ  can  claim  uo  prio-'ity  on  that  ground 

The  5ank,  though  owned  entirely  by  the  State,  is  a  mere  corporaUotti*  pa^. 
wsfing  the  same  powers  and  priviJc^ea  of  other  corporations. 

The  question  in  this  case  was,  whetlier  a  simple  coa» 
tract  debt  due  to  thr  'lank  of  the  State  of  South  Carolina, 
was  a  debt  duo  to  the  public,  within  the  provisions  of  the 
execnlor^s  act,  (Puh.  Laws,  494,;  and  as  such  entitled  to  a 
prefereoce,  as  a  public  debt 

NoTT,  J. — ^The  act  of  the  legislature,  upon  the  con- 
struction of  which  the  decision  of  this  case  depends,  directr 
Ibg  the  order  in  which  the  debts  due  by  a  testator  or  intes- 
tate shall  be  paid,  provides,  "that  the  funeral  and  other  ex- 
pences  of  the  last  sickness,  charges  of  probate  of  the  will 
9Y  of  letters  of  administration,  shall  be  first  paid;  next 
debts  due  to  the  public,  fcc.** 

The  question  now  is,  whether  the  debt  in  this  case  isia 
the  sense  of  the  act  a  debt  due  to  the  public?      There  is  no* 
thing  on  the  face  of  the  proceedings  which  will  authorize  us, 
to  view  it  in  that  light,  for  we  must  look  beyond  the  case 
itself  to  see  that  the  state  has  any  interest  in  it.      It  is  not 
then  a  debt  due  to  the  public;  but  it  is  due  to  the  corporation, 
though  the  money  w!ien  received  may  be  for  the  use  of  the 
estate.     In  the  case  of  the  United  States'  Bank,  against  the 
Planters'  Bank  of  Ge-rgia,   (9th   fVhearon,  907,)     Chief 
jvLStice  Marshall,  who  delivered  the  opinion  of  the  court,  said, 
<<  the  suit  is  against  a  corporation,  and  the  judgment  is  to  be 
satisfied  by  the  property  of  the  corporation,  and  not  by  that 
0(  the  corporators.    The  state  does  not,  by  becoming  a  cor- 
porator, identify  itself  with  the  corporation.     The  Planters' 
Bank  of  Georgia,  is  not  the  State  of  Georgia,  alt:  ough  the 
State  holds  an  interest  in  it."      "  It  is,"  he  says,  « a  sound 
principle,  that  when  a  goTeroniejit  becomes  a  partner  ia  a 
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trading  company,  it  divests  itself  so  far  as  concerns  the 
transactions  of  that  compaay,  of  its  soverigii  cbaractery  and 
lakes  thit  of  a  private  citizen."  I  cannot  distinguish  that 
case  from  tlie  one  now  under  consideration.  It  is  true  the 
£tate  of  Georgia  held  but  a  part  of  the  interest  in  that  bank, 
and  the  State  of  South  Carolina  owns  the  whole  in  this.  But 
nevertheless,  we  may  with  truth  say.  in  the  language  of  that 
opinion,  the  Bank  of  the  State  of  South  Carolina,  is  no| 
the  State  of  South  Carolina;  it  is  only  a  corporation  created 
for  particular  purposes,  possessing  the  same  powers  and  privi- 
leges of  other  corporations,  and  no  more.  The  state  did 
Dot  transfer  any  portion  of  its  sovereignty  to  this  corporation, 
nor  communicate  to  it  any  of  its  privileges  or  prerogatives, 
but  has-  placed  it  on  the  same  level  with  other  corporate 
bodies,  with  the  same  privilege  of  suing,  and  liability  of  being 
sued,  as  an  incident  to  such  corporations  I  am  of  opinion,  ' 
therefore,  that  the  same  principle  by  which  the  case  referred 
to  was  governed,  is  applicable  to  this  case,  and  that  the  bank 
is  not  entitled  to  any  such  preference  as  is  contended  for^^. 
^d  that  is  the  opinion  of  the  court. 

The  motion  is,  therefore,  refused. 

Chrimke  for  the  motion, 

€ri66t  and  King  contra. 


John  H,  Maroart,  w.  Thomas  B.  Swift. 

llotiG«  by  the  landlord  to  the  sheriff,  before  the  whole  of  the  goods  are  re- 
moved off  ihe  premises  is  in  time,  under  the  statute  of  8  Anne,  c.  17  to 
entitle  the  landlord  to  demand  of  the  sheriff  one  years  rent;  or  should 
th«  goods  bA\  for  l^ss  than  one  years  rent,  then  for  as  much  as  they  pro- 
duce, after  f>ayingthe  sheriff  such  costs  as  were  incurrtd  before  nolic* 
^ven  biro  of  the  rent  due,  and  after  ell  just  allowances. 

Tried  before  the  Recorder  in  October  term,  1825. 

This  was  a  process  for  |22  60  in  the  nature  of  case, 
by  a  landlord,  against  the  defendant  as  a  constable,  for  exe- 
cating  a /icri/acwr*,  and  removing  goods  off  the  premises  be- 
fore the  landlord  was  paid  his  rent  due,  pursuant  to  the  sta- 
<Dte  8  Mni  c.  1 7^  of  forc«  in  this  state.    The  first  witness  caH- 
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ed,  was  Mrs.  O'Callagan  who  testified  that  the  '*erendant 
came  to  her  house  on  the  11th  April  I  23,  wilh  an  execution 
as  he  said.  He  look  every  thing  in  the  bouse,  beds,  bed- 
ding he.  and  left  nothing  but  the  n'alls;  that  witness  was  the 
tenant  of  the  plaintiff,  and  owed  three  months  rent  on  the 
13th  Mareh  preceeding.  The  fourth  inontli  would  have  been 
up  the  13th  She  told  defendant  that  she  owed  rent,  and  he 
said  he  did  not  care:  (aj  she  asked  for  a  schedule  of  the 
properly,  and  he  said  he  would  not  give  it.  Even  her  chil- 
dren were  deprived  of  their  bed,  and  her  husband  was  absent 
The  defendant  came  there  a  week  before,  but  did  not  carry 
any  thing  away  then,  but  took  an  inventory  of  the  contents 
of  the  room  in  which  he  sat.  l^he  rent  was  $7}  per 
month.  Defendant  said  he  would  sell  the  things  if  it  cost  him 
£1,000  and  this  was  after  Mr.  Gadsden  had  cautioned  hinr 
against  doing  so.  Witness  told  him  how  mpcb  was  due,  and 
Mrs  Pennington,  ihe  plaintiff's  aunt  and  agent  told  him  too. 
Mrs.  Pennington  said  there  would  be  $30  due  the  plaintiff 
on  the  day  after  that;  witness  hired  the  house  of  Mrs  Pen- 
nington, and  paid  the  rent  to  the  plaintiff 

Mrs.  Pennington's  testimony  was  then  read;  and 
she  gave  the  defendant  notice  of  4  months  rent  being  due,  and 
told  him,  if  he  would  pay  the  rent,  be  should  have  the 
goods.  He  refused  and  carried  away  the  goods  Witness 
gave  him  notice  of  rent  being  in  arrear  a  fortnight  before  he 
made  the  levy,  and  again  when  he  made  it.  The  residence 
of  the  defendant  in  the  city  and  his  having  a  regular  execu- 
tion from  a  magistrate,  under  which  he  levied,  was  admitted. 

Moses  P  Belknap  was  called  by  defendant.  He  testii^ 
fied  that  the  defendant  in  March  or  April  called  on  him  to 
accompany  him  to  Blackbird  Alley  to  make  a  levy;  that  he 
levied  on  the  furniture  of  O'Callagan,  but  they  found  a  prior 
levy  then,  and  did  not  remove  the  goods.  About  two  weeks 
after  that,  witness  was  again  called  on  to  accompany  defen- 
dant to  the  same  place,  and,  he,  defendant,  levied  on  the 

{mj  See  ante  39  note  fm,J 


380  CHARLESTON,  1815. 

thingg.     It  was  on  the  llth  or  12th  April,  he  thought  the 
11th      They  were  carried  away  and  placed  in  the  store  of 
witness  for  one  night,  who  had  a  distress  warrant,  taken  oal 
by  plaintiff,  issued  againt  them;  that  Mrs.  Pennington   was 
present  at  the  levy  and  told  Swift  ichilst  he  was  removing  ike 
things  not  lo  do  so  as  re:4  was  due  the  plaintiff;  the  goods 
were  on  a  cart  in  the  street  at  the  time,  except  two  articles  whick 
still  remained  in  tht  yard      Mrs.  Penninpton  said,  there  were 
three  months  due,  and  in  a  day  or  two,  there  would  be  four 
months  rent  due.     The  distress  warrant  which  was  produced, 
was  given  to  ^vitness  by  justice  C7aV/y  on  the  1 2th  April,  and 
after  the  goods  had  been  removed.     They  were  not  taken  un- 
der the  warrant,   because  the  plaintiff  gave  an  order  dated 
12th  March  which  was  attached  to  the  warrant  giving  the  bai- 
liff leave  to  deliver  the  goods,  seized  under  the  same,  up  to 
O'Callagan.     The  witness  was  proceeding  to  seiae  the  goods 
in  company  with  tlie  defendant,  when  they  met  Mrs   O'Cal- 
lagan with  the  order,  and  then  witness  turned  back  without 
seizing  the  goods  under  the  warrant.     After  that,  defendant 
bad  them  sold  by  witness  and  defendant  kept  the  account  of 
the  sales.     The  witness  did  not  recollect  what  the  goods 
were  sold  for,  but  on  a  memorandum  being  handed  to  him 
in  defendant's  hand-writing,  he  said  he  believed  it  to  be  cor- 
rect, and  that  the  whole  sales  did  not  eiceed  $15;  and  ta 
the  best  of  his  recollection  were  $12  C^.  That  defendant  wag 
perfectly  willing  to  give  up  the  goods  till  the  order  of  plain- 
tiffin  Mrs  U'Callagan's  favour  was  produced. 

Mr.  Gadsden  testified  that  he  told  the  defendant  not  to 
5!el1  the  property,  and  he  said  he  would  sell  it.  Witness  advis* 
ed  the  taking  out  the  distress  warrant,  and  plaintiff  gave  the 
order  spoken  of,  and  which  is  attached  to  it,  that  they  might 
be  restored  to  the  woman  and  not  sold.  The  goods. were  not 
distrained  on  under  the  warrant.     The  case  here  closed. 

Mr  Rice  for  defendant  contended,  1st.  that  the  gooda 

'  t^ere  actually  removed  before  the  notire  of  the  rent  wa's  given^ 

"vviiidi  9nder  the  statute  was  fatal  to  plaintiff's  recovery;  that 


NOVEMBER  TERM.  881 

even  a  bill  of  sale  of  a  slieriff  was  lield  a  sufficient  removal, 
(JVoodfall  AdT;)  2ndly  That  plaint  iff  had  elected  another  re* 
medy,  viz.  a  distress  warrant,  and  this  discharged  bis  claira 
or  lien  of  the  gocds  by  the  order  in  favour  of  Mrs.  O'Calla- 
gan;  and  3rdly,  that  if  those  grounds  failed,  defendant  was  on- 
ly responsible  for  the  actual  amount  the  goods  sold  for,  vit, 
$12  6i  and  not  the  three  months  rent,  ^Woodfall  469.^ 

These  positions  were  denied  by  Mr,  Gadsden;  who 
contended  that  under  the  Statute,  he  was  entitled  to  the  whole 
rent  due,  provided  it  did  not  exceed  one  year's  rent,  without 
regard  to  the  value  of  the  goods,  and  the  amoont  was  given 
in  nature  of  damages  for  the  tort  commitcd  by  the  defendant 
in  selling  after  notice  from  the  landlord. 

The  Recorder  was  of  opinion  on  the  first  ground  taken 
by  the  defendant's  attorney,  that  tiie  notice  having  been 
given  by  the  agent  of  the  plaintiff  before  the  whole  of  the 
goods  were  removed  off  the  premises,  was  sufficient  to  satis- 
fy the  statute;  that  on  the  2nd  point,  though  the  plaintiff 
actually  procured  a  distress  warrant,  yet  the  officer  did  not 
execute  ir;  the  goods  were  not  touched  by  him  by  virtue  of 
it,  but  the  dt?fendant  retained  possession  and  proceeded  wirb 
bis  sale,  under  the  execution:  consequently  the  warrant  and 
the  plaintiff's  order  founded  upon  the  expected  seizure  of  the 
goods  under  it  were  both  nugatory  and  could  not  interfere 
with  plaintiff's  claim;  that  with  respect  to  the  3d  and  last 
ground,  he  was  of  opinion,  and  so  decreed  that  the  defen- 
dant was  responsible  for  the  actual  amount  the  goods  sold  for, 
viz.  $12  6J,  arid  not  for  the  whole  rent  due;  that  it  did  cot 
appear  to  him  that  the  statute  meant  that  the  sheriff  should 
pay  the  rent  to  the  landlord,  whether  the  goods  brought 
the  amount  or  not,  but  merely  that  the  landlord  should  stand 
Q8  if  no  execution  had  issued,  in  which  event  he  couki  have  no 
more  out  of  the  goods  than  their  value;  that  he  thought  this 
construction  the  only  one  which  the  statute  was  susceptible  of, 
nnd  that  it  had  been  so  decided  in  the  case  of  Hencheti  ts. 
JGmpson^  2  fVihon,   140,  cited  by  Mr.  /itcc,  from  fVooi' 
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faUy  where  the  court,  on  motion  to  the  sheriff  to  shew  czMe 
mhy  he  should  not  pay  the  landlord  one  year's  rent  under  the 
statute,  (the  rent  amounting  to  £30  and  the  sales  of  the  goods 
to  only  £21,)  ruled,  that  ''  the  landlord  under  the  statute 
should  have  the  like  benefit  of  distress  for  one  year's  rent  at 
if  there  had  been  no  execution  at  all,  and  was,  on  motion  to  the 
court,  entitled  to  have  restitution,  to  the  amount  of  the  goods 
the  sheriff  sold,  which  they  directed  the  prothonotary  to  take 
an  account  of,  and  to  allow  the  sheriff  such  costs  as  were  in- 
curred before  notice  given  him  of  the  rent  due  to  the  land- 
lord, and  after  all  just  allowances,  that  the  rest  of  the  mone^ 
should  be  paid  by  the  sheriff  to  the  landlord  ''  He  thought 
this  settled  the  construction  of  the  statute,  as  well  as  if  the  de- 
cision had  been  an  action  of  case  on  the  statute,  instead  of  tf 
motion:  He  therefore,  decreed  for  the  plaintiff  $i2  6J 

An  appeal  was  made  on  the  following  grounds: 

That  the  Recorder  decreed  that  the  plaintiff  could  6n-« 
ly  recover  the  price  for  which  the  goods  sold;  when  under 
the  statute  and  by  the  form  of  the  action,  the  plaintiff,  the 
landlord,  was  entitled  to  recover  his  rent  of  the  defendant  for 
the  tort  In  selling  the  goods  after  notice* 

NoTT,  J. — ^The  court  concur  with  the  recorder  in  the 
view  which  he  took  of  this  case  below. 

The  motion  is  therefore  refused,  (a) 
Gadsden^  for  the  motion. 
Ricti  contra. 

(a.)  In  Andrews  vs.  Dixoiik,  8.  Barn   and  Aid.  646,  it  was  decided  th«^' 
where  th<3  Sheriff  with  the  knowledge  that  there  is  rent  doe  lo  the  landtor^* 

Sroceeds  to  sell  the  tenant's  goods  by  virtue  of  a  writ  of/,  fa.  without  f^ 
lining  a  years  rent,  he  will  be  liable  for  it|  although  no  ftpeoific  notice  h^ 
W8D  given  to  him  by  the  landlord .  ft. 
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Thomas  Butler,  and  Thomas  Quin,  ad*$.  The  State. 

[J^t  common  law  a  receiver  of  stolen  goods  was  not  an  accessory,  but  coi^W 

only  be  punished  as  for  a  misdemeanor 
jBut  by  the  statute  3  and  4,   Wm    and  Mary,  c.  1^,  all  receivers  of  »toleB. 

^oods  are  made  accessories  nAerthf'  fact, 
jfl^n  indictment  need  not  state  undnr  which  particular  statute  it  is  framed;  it 

!:>  sufficient  to  say  againsi  Iht  tiahUe,  generally, 
put  if  the  indictment  profess  to  recite  the  statute,  a  material  variance  wiU 

be  fatal,  or  if  the  statute  do  not  support  the  verdict,  it  must  fail. 

Tried  before  Vlr.  Justice  James,  May  term,  1825. 
The  iodictment  was  in  common  form  against  Butler  at 
common  law  for  grand  larceny  for  stealing  window  sashes  front 
a-  house  of  Condy  &z;  Wilsbn^  then  unoccupied,  but  watched 
by  a  servant  who  slept  in  the  yard.     There  was  a  count  ia 
the  same  indictment  against  Quin  for  receiving  the  goods 
stolen  contrary  to  the   statute.      The  word    theft  in  the 
/ourth  clause  of  the   statute,  and   the  title  and  preamble 
were    relied    upon.      Batler    was  tried   first,    and    found 
guilty.     Quin  was  afterwards  tried    and    it    was    proved 
by  three  witnesses,  that  the  sashes  were  found  secreted  in  a 
loft  of  defendant's  house,  and  he  confessed  he  had  bought 
them  for  fifty  cents  a  pair  from  Butler.     An  attempt  wa& 
made  to  prove  that  the  sashes  were  purchased  by  Qnin's  wife^ 
while  lie  was  sick  in  bed.     One  witness  stated  that  Quin  waa 
confined  to  his  bed  by  rheumatism  at  that  time  for  five  or  sii; 
weeks,  but  on  his  cross-examination,  he  said  Quin  told  him 
he  had  bought  the  sashes  apd  asked  him  if  he  did  not  think 
them  cheap.     A  girl,  E.  Henderson,  swore  Quin  was  confin- 
ed, as  stated,  by  rheumatism,  and  that  his  wife  bought  the  sasb«- 
es;  but  on  her  cross-examination,  and  by  other  testimony,  it 
appeared  that  the  sashes  could  not  have  been  conveyed  to  the 
loft  without  passing  'hrough  Quiu's  chamber     There  was 
but  one  staircase,  and  the  passage  to  that,  aud  the  only  onej 
was  within  a  few  feet  of  his  bed. 

An  appeal  was  taken  up  for  Quin,  on  the  ground  that 
(lie  «tatat<e  of  WiUidm  a^nd  JMar^  punishing  receivers  of  stoleii 
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goods,  as  accessories  after  the  fact,  only  related  to  thefts  com- 
Ciitted  upon  the  person, 

CoLCOCK,  J. — At  the  coinnioii  law  a  receiver  of  stolen 
goods  was  not  an  accessory;  he  was  punished  only  as  for  a 
misdemeanor,  by  fine  and  imprisonment.  (\st  Chitty,   Crirn, 
Jjaw^  2G6.     Bat  it  was  soon  discovered  that  the  punishment 
was  inadequate:  hence  the  clause  in  the  statute  3(/  and  Ath  Wm. 
and  Mary  c.  9,  making  receivers  accessories  in  the  following 
word^9  ''  For  as  much  as  thieves  snd   robbers  are  much 
^couraged   to   commit  such   oflences,    because    a    great 
number  of  persons  make  it  tl>eir  trade    and  business   to 
deal  in  the  buying  of  stolen  goods,     j?^  i^  therefore  enacted^ 
That  if  any  person  or  persons  shall  buy  or  receive  any  goods 
or  chattels  that  shall  he  feloniously  ta'  en  or  stolen  from  avy 
other  person^  knowing  the  same  to  be  stolen,  he  or  they  shall 
be  taken  and  deemed  an  accessory  or  accessories  to  such 
&lony,  after  the  fact,  and  shall  incur  the  same  punishment 
as  an  accessory  or  accessories  to  the  felony,  after' the  felony 
committed,"  (Pub,  Laws  86  )  But  it  wa^  cont**nded,  that 
as  the  act  speaks  of  a  particular  description  of  felonies,  this 
clause  can  be  construed  to  rulat    to  none  others;  that  it  was 
only  intended  to  make  the  receivers  in  the  pnrticular  felonies 
mentioned  by  the  act  accessories,  and  in  support  of  this  con- 
struction, the  word  <<  sucii,"  in  the  preamble  to  the  4th  clause 
«^as  relied  on,  having  it.was  contended,  reference  to  the  felonies 
mentioned  in  the  first  clause  of  the  statute:  Hut  is  this  in  oppcv- 
Bition  to  all  the  rules  of  construction,  as  well  as  to  the  general 
terms  of  the  clause  and  the  title  of  the  act.     The  word  <'  such'^ 
must  refer  to  the  words,  <*  thieves  and  robbers,"  by  the  rules 
of  gramatical  construction;  and  when    taken    in   connec- 
tion  with  the  words  '<  any  goods  and  chattels,"  put  it  b^r 
yond  all  doubt,  that  all  receivers  of  stolen  goods  should  b^ 
considered  as  accessories  after  the  fact,  and  this  has  been  the 
uniform  construction  given  to  this  clause.     It  was  said,  that 
en  the  trial  the  counsel  were  referred  to  the  statute  of  Ano^ 
^  the  oDe  under  which  the  defendant  wa^  indicted,  and  tha^ 
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therefore  the  indictment  roust  stand  or  fall  under  that  statute. 
But  the  indictment  concludes  in  general  terms  <<  against  the 
statute,"  without  saying  what  statute  ':  Mow  it  has  been  per* 
fectly  settled  that  there  is  no  necessity  in  any  indictment  or 
information  on  any  public  statute,  whether  the  offence  be  evil 
ki  its  own  nature,  or  only  becomes  so  by  the  prohibition  of 
the  legislature,  to  recite  the  statute  upon  which  it  is  founded; 
for  the  judges  are  bound,  ex-officio,  to  take  notice  of  all 
public  acts.  Where  there  are  more  than  one  by  which  the 
proceeding  can  be  maintained,  they  will  refer  it  to  that  which 
is  most  for  public  advantage:  But  if  the  indictment  profess  ta 
recite  the  statute,  a  material  variance  will  be  fatal,  or  it  the 
statute  does  not  support  the  verdict,  it  must  f^il  {Ut  Chitiy^ 
Crim,  Law.  277. )  As  to  the  facts,  they  liave  been  fairly  sub- 
mittedto  the  jury,  and  the  court  caw^ot  say  that  their  verdict 
is  without,  or  against,  evidence- 

The  motion  is,  ther^^re,  dismissed. 

J.  B.  ffh*(e,  for  the  appellants. 

Petigru^  Attorney  general^  contra. 


E.  PoBi'  &  Son  vs.  Edwabd  Ltnah,  tame  vs.  James 

Lysah. 

Under  the  7th  clause  of  the  iDsolvent  debtors  act,  reqairing^  certain  credi* 
tors  to  come  into  coart  and  prove  their  claims,  a  judgment  creditor  is  not 
included. 

The  act  is  confined  to  ^  conveyances,  biUi  of  sale,  assignments  and  mortga* 
ges." 

Tried  before  Mr.  justide  Bay,  in  October  Term,  1825, 
who  made  the  following  report,  containing  the  opinion  he 
delivered  below. 

"  The  seventh  clause  of  the  insolvent   debtors'  act  en« 

acts,  that  <<in  case  any  debtor  at  any  time  before  bemg  taken 

into  custody,  8|;iall  have  made  any  conveyance,  bill,  or  as* 

gignment,  of  any  lauds,  tenements,  goods,  or  chattels  what* 

^er  to  any  person  or  persons  whatever,  all  and  every  sucb 
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person  or  persons  to  such  mortgage,  bill  of  sale,  assignmeDf, 
or  other  conveyance,  that  is,  or  shall  be  made  as  aforesaid, 
or  if  his  or  their  attorney,  agent^  executors  or  administrators 
shall  not  appear  before  the  said  court,  at  the  time  appointed 
for  the  creditors  to  appear,  or  in  case  of  sickness  or  otheir 
lawful  impediment  shall  fail  to  transmit  an  affidavit  and  at« 
le-ted  account  as  is  directed,  and  then  and  there  make  oatb» 
that  such  mortgage,  bill  of  sale,  assignment  or  other  convey- 
ance was  made  to  the  best  of  th^ir  knowledge  and  belief  for 
a  valuable  consideration  actt  ally   paid,  or  that    suchjodg- 
Bsent  was  for  a  debt  bona  fide  due,  then  pvery  such  person  or 
persons  his  or  their  attorney,  agents,  executors  and  adminls* 
UAtors  shall  be  deemed  to  have  taken  it  from  the  petitioner 
«pon  a  false   or  feigned  trust,  with  intention  to  defraud  the 
creditors  of  said  petitumer:**    *  and  every  such  mortgage, 
bill  of  sale,  judgment,  assignment,  or  conveyance  shall  be 
and  are  hereby  declared  null  and  void  to  all  intents  and  pur- 
poses." Now  it  is  very  evident,  that  in  the  former  part  of  the 
enacting  clause  of  this  act,  judgments  are  not  mentioned;  it 
is  confined  to   conveyances,,  billg  of  sale,  assignments  and 
mortgages,  and  although  judgments  are  mentioned  In  the 
sebsequent  part  of  the  clause,  yet  they  are  clearly  words  of 
reference  only,  and  as  there  is  no  antecedent  document  men- 
tioned to  support  such  reference,  there  is  no  rule  of  construc- 
tion, that  can  justify  the  court  in  extending  it  to  a  class  of  se* 
curities  not  mentioned  among  those  specifically  and  particu- 
larly enumerated.     It  is  true,  that  from  the  latter  part  of  this 
cl  use  there  is  some  room  to  conjecture  that  judgments  were 
intended  to  be  included  as  well'  as  conveyauces  and  bills  of 
•ale  &c.  but  as  they  are  entirely  omitted,  it  fippears  to  have 
been  a  casus  omissus  in  the  act,  which  nothing  but  thelegisUip 
lure  can  supply.     Defects  of  this  nature  cannot  be  cured  by 
Ae  construction  of  courts  of  justice ;  they  must  depend  up- 
on the  legislature  alone  ;  and  what  confirms  this  opinion  is^ 
that,  in  no  instance  since  the  1759,  when  the  insolvetit  dehu 
ors  aa  was  passed^  to  the  present  day,  have  the  coat ts  $t 
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GOittitton  pleas  in  ihis  State,  ever  allowed  of  judgments  to 
come  in  and  be  allowed  to  be  proved  with  mortgnget  and 
other  conveyances;  a  strong  presumption  that  the  courts  of 
justice  never  considered  them  as  included  in  this  clause  of 
the  act:  For  these  reasons^  I  refused  the  plaintiff  in  this  case, 
and  all  the  other  judgment  creditors,  the  liberty  of  proving 
their  judgments,  as  I  did  not  consider  them  as  coming  under 
the  terms  of  the  act ;  and  I  was  the  rather  induced  to  refuse 
these  motions  as  it  has  been  determined  in  the  constitutionai' 
court  that  judgments  retain  their  liens  on  the  estate  and  ei* 
fect^  of  insolvent  debtors  according  to  their  seniority,  so  that 
no  injury  was  done  to  the  plaintiffs  by  leaving  them  in  the 
situation  where  tlie  law  had  placed  them." 

NoTT,  J. — ^The  court  in  this  case,  concur  with  the  pre* 
siding  judge  in  opinion^  and  the  motion  is  therefore  refused. 
Pepoon^  for  the  motion. 
Pe^ignf,  attoniey  general,  contra. 


John  Stoney^  vs.  Tub  Uniow  iNscftiNCE  CovfANt. 

Where  the  asaared  onaertake  to  stale  all  th«  circomstances  which  can  tf- 
feet  Ihe  risk,  they  m«st  do  so  foHJr  ap**  faithftilljr.  The  rale  admits  of  no 
exceptions.  H  canwjt  be  said  ^&<r  a  loM  has  taken  plaee,  ihmt  (he  tnsur* 
en  knew  the/ad,  and  therefor-'  >t  was  not  commuoicttcd. 

So,  on  a  policy  "  at  and  froiP  <;harlestoii  to  ManeiUes,**  the  ftet  that  the  vei^ 
eel  had  been  kdeu  al  wavana,  add  only  tooehed  at  Charleaton,  not  hav- 
ing beennientioned  m  t*«  off**"' ^" '^•^^  ^^  •^^'^  ^*  policy,  although 
the  anderwriUr*  P^y  bayis  known  the  fiMSt.    HaranabeingabalUgeraH 

Portland  the  d-^ger  increased  thereby*^  J^olt,  J.dissenlioj. 

fh^u'was  an  action  on  a  policy  of  insurance,  tried  be- 
fore Vf  •  justice  Huger  at  Charleston.   Verdict  for  the  plain* 

ti/r. 

A  motion  was  made  in  the  appeal  court  to  enter  op  a 

nonsuit,  or  for  a  new  trial  upon  the  following  grounds : 

Ist.  Because  the  voyage,  insured,  being^  by  thd  policy, 

an  original  voyage/*  at  and  from  Charleslon/'  and  the  voyage 


399  CHARLESTON,  1825, 

sailed  on  being  one  from  Havana  to  Marseilles,  touching  ai 
Charleston,  the  risk  insured  never  attached. 

2nd.  Because,  if  the  policy  could  be  extended  to  the 
Voyage  sailed  on,  there  was  a  concealment  of  the  material 
fact,  that  the  vessel  was  loaded  at  Havana,  a  belligerent  port; 
and  the  offer  being  silent  on  the  subject,  though  professing  to 
disclose  all  material  things,  proved  a  misrepresentation  on  the 
part  of  the  insured,  which  the  constitutional  court  had  alrea- 
dy decided  to  be  fatal  to  the  insurance. 

3rd.  Because  the  presiding  judge  charged  the  jury 
that  they  bad  jthe  privilege  of  judging,  from  the  newspapers 
and  other  evidence,  whether  the  company  had  a  knowledge 
of  the  facts  of  the  voyage  having  commenced  at  Havana  and 
of  the  cargo  being  laden  there;  and  that  if  they  knew  it,  no  dis- 
closure to  them  was  necessary:  whereas  it  is  contended  that 
the  decision  of  the  constiutional  court  has  settled  that  the  in* 
iurer  is  not  to  be  affected  by  a  presumptive  knowledge  of  any 
private  thing  aot  contained  in  the  offer,  which  offer  cannot  be 
altered  by  parol  or  presumptive  testimony. 

4th.  Because  ibe  presiding  ju'^ge  told  the  jury  they 
might  judge  of  the  fact  and  find  if  they  pleased  that  the  con- 
cealment was  immateriiJ.  notwithstanding  the  constitutional 
court  had  already  decided  ttv^t  it  was  material  in  this  very 
case,  and  had  set  aside  the  formerverdict  onthat  very  ground. 

CoLCOCK,  J.— This  is  the  secoH  time  this  case  has  bees 
before  us.  (Harper's  L.  R.  2:i^.)  I  s>^ll  express  no  opin- 
ion  on  any  of  the  grounds  but  the  tWrd;  on  which  a  new  trial 
must  be  granted.  On  this  ground  a  new  triq}  was  formerly 
granted,  and  there  has  been  no  new  evidence  gVven  to  vary 
the  case.  W  here  the  assured  undertake  to  state  all  \he  cir- 
cumstances which  can  affect  the  risk,  they  must  do  so  fu\lv 
and  faithfully.  The  rule  admits  of  no  exceptions.  It  can- 
not be  an  excuse  to  say  (when  a  loss  has  taken  place)  that  the 
insurers  knew  such  a  fact,  and,  therefore,  it  was  not  cororon* 
nicated.  It  is  asked,  why  tell  a  man  what  he  already  knowsf 
Ihe  answer  is  very  plain  and  forceable,  because  you  hav» 
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nspressly  undertaken  to  do  so;  and  from  the  nature  of  the 
contract,  and  the  relative  situation  of  the  parties,  it  is  neces- 
sary that  yon  should  do  so.  Tlie  case  illustrates  the  useful* 
Bess  and  propriety  of  the  rule.  It  is  said  the  underwriters 
knew  that  this  vessel  had  come  from  the  Havana,  and  had 
been  loaded  there.  Now  let  it  be  conceded  for  a  moment  that 
they  did  know  it — they  also  knew  that  her  cargo  might  have 
been  discharged  here  and  reshipped,  and  that  then  this  would 
have  been  the  port  of  departure,  and  the  sailing  from  hence, 
the  commencement  of  the  voyage,  and  have  brought  the  case 
within  the  language  and  meaning  of  the  ofierw  -  Here  it  is 
urged  that  if  it  be  admitted  that  the  underwriters  knew  the 
fact  of  the  arrival  of  the  vessel  from  the  Havana,  and  her 
having  been  loaded  there,  that  then  they  should  have  enqnired 
as  to  the  other  facts.  But  it  must  be  perceived  that  this  is  at 
once  destro}  ing  the  eflect  of  the  rule,  and  imposing  on  the 
underwriters  a  duty  which  the  insured,  by  the  contract,  had 
undertaken  to  perform.  The  law  on  this  point  is  well  estab- 
lished, and  after  what  has  been  said  in  the  former  opinion  de« 
livered  in  this  case,  it  is  not  deemed  necessary  to  add  any  fur- 
ther observations.  The  verdict  is  a  violation  of  the  law  in 
this  most  important  provision  and  strikes  at  the  very  founda* 
tion  of  the  contract  of  insurance.  It  has  been  suggested  that 
the  jury  may  have  thought  the  fact  not  material^  but  it  cannot 
be  believed  that  any  twelve  impartial  men  possessed  of  ordi< 
nary  understanding  can  think  it  was  unimportant,  that  this 
vessel  bad  shipped  her  cargo  at  a  Spanish  port,  when  it  wag 
incontrovertibly  proved  that  the  Spanish  Patriot  vessels  were 
cruising  in  the  \iediterranean  and  actually  capturing  Spanish 
vessels  and  goods  at  (ha|  time.  And  in  addition  to  this,  there 
was  an  expression  of  an  opinion  by  every  witness  conversant 
with  mercantile  affairs,  tliat  it  was  an  important  fact  and  did 
increase  the  risk. 

The  motion  is,  therefore  granted. 

JVo</ J.  dissenting.-— This  wasan  action  on  a  policy  of 
l]yiiiraoc«  on  the  ship  John  "at  and  from  Charleston  to  Mar 
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aeilteS)  and  from  thence  to  Havanna,  for  this  present  vo3rage; 
beginning  the  adve  tare  upon  the  said  vessel  as  aforesaid,- 
and  so  shall  continue,  and  endure  during  the  voyage  afore* 
said,  &c.  safe  at  Charleston,  intended  to  sail  in  about  three 
days,  be.  dated,  Charleston  August,  1818."  A  policy  was 
effected  the  same  day  between  the  same  parties  on  goods» 
(sugar  and  logwood,}  '*  at  and  from  Charleston  to  Mar^ 
aeilles,  beginning  the  adventure  upon  the  said  lawful  goods 
and  merchandize  from  and  immediately  following  the  boarding 
thereof  on  board  the  said  vessel  at  Charleston  aforesaid,  &c,'* 
The  vessel  arrived  safe  at  Marseilles,  but  was  lost  on  her 
vetnm  voyage  to  Havana.  It  appeared  in  evideuce  that  the 
vessel  had  actually  cleared  out  at  Havana  for  Marseilles 
previous  to  the  insurance  and  bad  merely  touched  at  Charles* 
ton  for  orders,  but  had  not  entered  nor  cleared  out  from  that 
port.  The  jury  found  a  verdict  for  the  plaintiff  and  this  was- 
a  motion  for  a  new  trial  or  fot  a  nonsuit  on  the  following 
grounds.  (Here  bis  honor  repeated  the  grounds  heretofore 
Mated.) 

A  policy  of  insurance  like  every  other  instrument  of 
writing  must  be  construed  according  to  the  natural  and  ob« 
Vious  meaning  and  import  of  the  words.  The  words  of  this 
policy  imply  that  the  vessel  was  at  the  time  of  insurance  at 
Charietton.  It  cannot  be  inferred  from  the  face  of  the  poli- 
ey  that  the  voyage  was  to  commence,  or  that  the  cargo  was  to 
be  taken  in  there,  but  merely  that  the  adventure  was  to  con> 
nience  at  thatplace.  The  vessel  was  there  at  the  time,  and 
the  warranty  therefore  was  true.  In  IRnAle  vs.  Brown^  1 
Caine«|  80. it  is  said,  ifash.pbeattheplaceinsafetyatthetime 
the  policy  was  subscribed,  it  r.annot  be  material  where  the 
was  prior  to  that  day.  That  is  precisely  the  case  here. 
The  vessel  was  at  Charleston  in  safety  at  the  time  the  adveiH 
tore  or  the  risk  commenced,  and,  therefore,  it  could  not  b6- 
material  where  she  was  before  In  the  case  of  BuU  vs.  Coap^ 
er,  14  Eastj  479,  it  wat  held  that  a  policy  at  aftd  from  a 
particular  place  did  not  even  imply  that  she  wsis  there  at  dNi'' 
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time,  bat  that  she  would  shortly  be  there,  and  that  her  not 
being  there  was  not  sucli  a  deception  as  would  vacate  the  po* 
licy,  unless  the  risk  was  thereby  increased,  which  was  a 
question  of  fact  for  the  jury.  The  case  of  Spitta  vs.  Wood-^ 
ma$^  appears  to  be  very  obscurely  reported.  The  jrrouiid  of 
discussion  is  not  distinctly  stated  in  the  opinion  of  the  court. 
But  enough  can  be  collected  from  it  to  satisfy  us  that  the  dis^- 
cussioncan  have  no  influence  on  this  case.  The  action  appears 
to  have  been  on  two  policies  on  the  ship  Daniel  and  Frederick^ 
<'at  and  fi*oin  Gottenburgh,"  on  specific  goods,  be.  begin- 
ning the  edventure  on  the  said  goods  from  the  loading  there^^ 
of  on  board  the  said  ship,  (not  saying  where.)  The  goods 
had  been  put  on  board  at  Liondon  before  the  first  of  April, 
1808.  The  declaration  averred  that  on  the  8th  May  follow* 
ing,  the  ship  in  the  policy  mentioned  with  the  goods 
on  board  ibereof  as  aforesaid  was  in  good  safety  at  Got- 
tenburgh.  The  exception  taken  was  that  the  words  «<  at 
and  from  Gottenbufgb,  beginning  the  adventure  on  the  said 
ship,'*  must  mean  on  board  the  said  sliip  at  Gottenburgh,  as 
no  other  place  was  mentioned.  If  that  were  the  true  con-^ 
struction  of  the  policy,  then  it  could  never  have  attached,  be- 
cause the  event  never  occurred,  as  no  goods  were  laden'  at 
Gottenburgh.  If  that  were  not  the  true  constroction  of 
the  policy  and  it  was  the  intention  to  aver  that  the  goods 
were  laden  at  Gottenburgh,  then  the  proof  did  not  support 
<he  declaration  It  does  not  appear  from  the  decision  upon 
which  ground  the  judgment  of  the  court  was  founded:  but  it 
is  a[^arent  that  the  motion  must  have  succeeded  upon  one  ot 
^  othe^.  No  such  ofc^ction  arises  in  this  case,  because  the 
vessel  Was  at  Charleston  as  the  poliey  states  and  the  declara^ 
ti(Mi  avers.  The  case  of  RoberUon  b  Thomson  vs.  French 
(^4  Eaft,  (30,  j  turned  upoi^  the  words  of  the  policy,  fa 
that  case  the  insurance  was  upon  both  the  vessel  and  goods, 
<*  beginning  the  adventure  upon  the  said  goods  firom  the  load* 
kig  thereof  on  board  the  said  ship  be.  on  the  coast  of  BrasiP 
and  upon  the  ship  be.  in  the  same  manntr.    It  appeared  in 
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evidence  that  the  goods  had  been  shipped  at  the  cape  of  Good 
Hope  and  not  on  the  coast  of  Brazil.  The  plaintiff  obtained 
a  verdict  and  a  rule  was  obtained  for  setting  aside  the  verdict 
and  entering  a  nonsuit  on  two  objections*  The  second  is  the 
only  one  which  is  necessary  to  notice;  vihich  was,  that  the  po- 
licy never  attached,  the  adventure  on  the  cargo  being  by  the 
terms  of  the  policy  made  to  commence  "  from  the  loading  of 
the  goods,  on  board  the  ship  on  the  coast  of  Brasil,"  an  event 
which  never  happened,  in  as  much  as  the  goods  were  not  load* 

ed  there,  but  at  the  cape  of  Good  Hope;  and  that  as 
the  adventure  on  the  ship  was  by  tlie  terms  of  the  policy 

made  to  commence  '^  in  the  same  manner,"  with  that  on  the 
goods  itcould,  of  course,have  no  commencement  if  that  on  the 
goods  never  attached.  The  objection  was  sustained  on  the 
ground  <^  that  the  adventure  could  only  attach  on  goods  and 
and  shipy  after  loading  of  goods  had  taken  place  on  the  coast 
of  Braiil."  The  case  of  Langhom  vs.  Hardif  (4  Taun^^ 
ton  628,)  dependent  upon  the  same  principle.  The  case 
DOW  under  consideration  is  upon  a  separate  policy  on  the 
ship  alone,  not  at  all  depending  upon  the  terms  of  the 
policy  on  the  goods.  If  this  policy  had  contained  the 
words,  ^<  from  and  immediately  after  the  loading  of  the  said 
goods  on  board  the  said  vessel  at  Charleston,"  it  would  have 
come  within  the  cases  of  Robertson  ^  Thompson  vs.  Freuchf 
and  Langhom  Sf  Hardy\  but  containing  no  such  provision  it 
inust  be  construed  without  any  reference  to  the  policy  on  the 
goods.  The  case  of  Hormyer  ys.  hushingion  (15  East  46) 
is  a  stronger  case  than  this.  In  that  case,  a  single  policy  was 
affected  on  both  goods  and  ship;  (not  a  separate  policy  oa 
eachj  at  and  froroGottenburgh  to  Riga,  beginning  the  adven- 
ture on  the  goods  from  the  loading  thereof  on  board  the  said 
ship  at  Gottenburgb.  It  appeared  that  the  goods  were  laden 
onboard  the  ship  in  the  port  of  London.  It  was  held  that  the 
policy  on  the  goods  never  attached,  and  a  proportional 
return  of  the  premium  was  allowed.  The  principle  settled 
in  all  the   cases   is  this:      That  were  the   being   tlier/» 
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adveature  to  commence  after  the  loading  of  the  goods  at 
any  particular  place  and  it  shall  appear  that  they  had  been 
previously  laden  at  some  other  port,  the  policy  cannot 
attach,  because  the  event  has  not  occurred.  And  if  the 
policy  on  the  vessel  depends  upon  the  same  event,  it 
will  receive  the  same  construction.  Qut  when  it  has  rela- 
tion to  the  goods  alone,  it  cannot  affect  the  policy  on  the 
ship.  (See  Richards  vs.  the  Mantne  Insurance  Co.  3  John" 
ton's  Rep.  307.  (haves  fy  Scriba  vs.  the  same^  2  Caines2^9.) 
Goods  may  be  damaged  between  the  port  where  they  are  la- 
den, and  the  port  a't  and  from  which  the  risk  is  to  commence; 
any  other  construction,  therefore,  would  subject  the  under- 
writers to  loss  not  covered  by  the  policy.  And  if  that  is  the 
construction  where  ship  and  goods  are  both  embraced  in  the 
same  policy,  how  much  more  strongly  will  the  rule  apply 
where  there  are  separate  policies  on'  the  ship  and  goods,  and 
the  particular  clause  which  gives  construction  to  the  contract 
upon  the  goods,  is  omitted  in  that^  upon  the  shipf  1  do  not 
find  any  case  where  the  words  at  and  from  have  been  held  to 
imply  the  commencement  of  the  voyage.  I  am  of  opinion, 
therefore,  that  there  was  no  breach  of  warranty  in  this  case* 

With'  regard  to  the  second  point,  it  was  my  opinion  that  the 
fact  of  the  voyage  having  commenced  at  Havana,  and  the  ship 
was  now  about  to  sail  with  the  original  cargo  on  board,  were 
materal  facts  which  might  have  increased  the  risk,  and  ought, 
therefore,  to  have  been  disclosed  at  the  time  the  ofler  was 
made;  and  it  was  uppn  that  ground  that  I  thought  a  new  tri* 
al  ought  to  be  granted,  oo  a  former  motion;  but  ii  all  de- 
pended upon  the  fact,  whether  the  risk  was  thereby  iooitrred; 
and  that  was  a  question  for  the  consideration  of  the  jury. 
(Hidlvs.  Cooper  14  East  479.)  And  although  I  still  think 
the  testimony  very  strong  on  that  poinli  yet  as  there  have 
been  two  concurrent  verdicts  in  favour  of  the  plaintiff  I  do 
not  think  that  we  ought  again  to  interfere. 

But  whether  material  or  not,  if  all  the  facts  were  known 

to  the  underwriters,  it  would  not  affect  the  policy.    And 

60 
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whether  their  knowledge  was  derived  from  the  insured  cnr 
Urom  any  other  person  was  not  material:  It  is  not  necessary 
to  disclose  what  the  insurers  may  have  learned  from  any  other 
source.  (PLilipt  104.  1  Cainw  489.^  And  whether  they 
were  acquainted  with  the  facts  or  not,  was  a  question  for  the 
jury.  There  was  no«error,  therefore  in '  the  charge  of  the 
judge  on tbatpoint. 

On  the  last  point,  I  have  already  expressed  my  opi« 
niop.  *  It  was  a  question  of  fact  for  the  jury  and  was  very 
properly  left  to  their  consideration.  I  would  also  further  ob- 
serve that  this  court  can  never  form  as  correct  an  opinion  ot 
evidence  as  the  judge  who  receives  it  immediately  from  the 
lips  of  the  i^itnesses.  And  the  presiding  judge  expresses 
himself  perfectly  satisfied  with  the  verdict  in  this  case. 

Prioleau  and  Toomer^  for  the  motion. 

Hunt  and  Memminger^  contra. 


Lemon  Gal^in  m.  Benjamin  F.  Hahi^. 

The  necessity  of  a  perional  demand  upon  the  drawer,  to   render   Mit 

«  iodorser  liable,  is  sa perceded  in  a  variety  of  inBtances,  wMch  would  impooe 
DO  the  holder  an  unreasonable  deg;ree  of  labour  and  ineonventence. 

So  it  seeoiA,  that  if  the  holder  cannot  discover  which  place  the  drawer  has 
removed  it  is  suficient  to  excuse  him  from  g^iviog;  notice  to  the  drawer;  ttc 
where  the  drawer  has  labfConded,  or  removed  into  a  distant  cotintry. 

And  where  the  drawer  of  a  biU  of  exchangee  er  maker  of  a  promissory  note 
has  removed  from  the  place  where  the  biU  or  note  represents  him  to  resid^t 
01  where  he  dtd  reside  at  the  time  the  bill  was  drawn  or  note  made,  the 
holder  is  bound  to  use  every  reasooable  endetimr  to  find  out  whither  hb 
has  1 6  moved  and,  it  he  succeed,  he  must  present  it  for  payment^  to  chaife 
the  indorser. 

The  case  of  Wilmort  vs.  Foi0^,said  not  to  be  law. 

A  demand  upon  the  drawer,  and  notice  of  non-payment  must  be  ([iven  to  thii 
indorser  upon  a  note  payable  to  btartr  in  the  snme  manner  as  in  ease  ^ 
notm  payable  to  order, 

A  note  being;  dated  at  a  particular  place  does  not  render  it  payable  at  thift 
place  alone;  and  if  enqui  ry  be  made  for  the  drawer  at  such  plaoe,  and  he  eatt» 
not  be  found*  the  holder  is  not  thereby  excused  from  enquiring^  else<ihert»  ! 

Tried  before  the  recorder  of  the  city  of  Charlesto)^ 
who  made  the  following  reporti 
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This  was  an  action  on  C.  Fishburn's  note,  dated 
Charleston,  Apri)  1821,  indorsed  by  the  defendant.  The  note 
was  payable  to  6.  F.  Hard  or  bearer.  Knox  the  notary  who 
protested  it,  proved  that  when  it  became  due,  he  tried  to  find 
the  drawer  in  Charleston,  but  could  not;  that  he  called  on 
the  defendant  and  told  him  he  could  not  find  the  drawer;  wit* 
ness  asked  him,  if  he  knew  where  he  was,  and  defendant  said 
no.  Witness  then  demanded  payment  of  him,  and  he  replied 
that  witness  must  first  look  to  the  drawer.  The  defendant 
then  said  that  Fishbum  (the  drawer)  was  in  the  country;  and 
witness  gave  him  a  notice  for  Fishburn,  to  be  sent  by  defend- 
ant to  him.  llii.'  was  on  the  last  day  of  grace.  Defendant  said, 
some  one  was  going  into  the  country  or  Fishburn's  servant 
would  be  in  town;  witness  said,  you  can  then  send  the  notice 
to  him,  and,  he  said,  yes. 

Elliott  swore  he  knew  Fishbum  intimately;  that  be 
was  in  Charleston  in  1819  and  1-820;  and  witness  supposed  he 
was  there  in  the  winter  of  1821,  as  it  was  his  habit  to  spend 
all  his  winters  in  town.  According  to  the  witness's  best 
recollection,  he  was  thgi  in  town;  he  was  a  student  of  law  in 
Charleston  at  the  time.  He  believed,  at  that  time,  he  was 
jaot  engpiged  in  planting;  he  was  now  dead;  he  called  him« 
^If  an  inhabitant  of  St.  Bartholomew's  Parish;  witness  tho't 
he  resided  in  the  city  in  April  i.821;  witness  lived  by  him* 
^If  then,  and  Fishbum  often  visited  him. 

"Wilson  was  next  examined.  He  testified  that  Fisbbnra 
htk  1820,  resided  at  the  Round  O.  His  summer  residence 
was  at  Island  creek;  that  he  resided  in  Charleston  in  the  sum- 
mer of  1821.  It  was  after  the  month  of  May  that  witness  saw 
him  in  Charleston.  He  also  saw  him  there  before  April  1821, 
and  during  that  winter,  but  did  not  know  if  he  was  a  visitor 
or  resident  at  that  time.  He  resided  in  Charleston  in  the  sam« 

* 

mer,  but  in  the  previous  winter  thought  be  was  but  a  visitor.  ^ 
The  drawers  and  second  endorsers'  signatures  were  then 
proved. 
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Mr.  Crvger  for  defendant  then  moved  for  fi  nonsuit, 
which  being  refosed,  the  grounds  of  the  motion  were  used  in 
the  defence  before  the  jury.  He  insisted  that  no  demand 
was  proved  to  have  been  made  on  the  drawer;  and  secondly, 
that  the  cause  of  action  did  not  arise  within  the  city,  the  draw- 
er  being  found  to  be  a  resident  of  the  country. 

Mr.  Clarke  for  the  plaintiff  combatted  these  grounds 
and  insisted  that  it  was  proved  the  contract  was  made  where 
it  was  dated;  viz:  in  the  citv  and  that  the  drawer  resided 
tfiere,  at  the  time,  though  he  afterwards  could  not  be  found 
there,  when  the  note  became  due.  That  no  demand  on  the  ma- 
ker of  a  note,  or  acceptor  of  a  bill  is  necessar}  y  when  he  can- 
Bot  be  found,  as  was  the  case  in  this  instance.  He  cited  1 
Cons.  i{ep/S67.  4  Mnss.  R.  44.  Mass.  44. 2  Camet  121.20 
Johnson  168.  Butler,  JV.P.  273  He  further  contended  that 
as  this  note  was  payable  to  bearer  and  not  to  order,  the  in- 
dorsenmnt  was  like  a  new  note  by  defendant  which  rendered 
any  demand  on  any  other  than  liimself  nugatory. 

The  Recorder  told  thejury  that  he  thought  the  case  was 
entirely  for  them  and  not  for  him  to  decide.  But  upon  the 
last  point  taken  by  the  plaintiff's  attorney,  hit  opinion  was 
that  the  defendant  nas  not  to  be  regarded  as  an  ordinary 
indorser  of  a  note  in  which  a  demand  on  the  maker  would 
have  to  be  proved;  but  rather  as  a  new  drawer  of  the  note,  bis 
name  being  written  on  the  back  of  a  note,  not  payable  to 
order,  but  to  bearer  and  if  he  were  a  drawer,  then  no  demand 
on  any  but  himself  was  necessary.  That  as  hi«  hand  writing 
was  proved,  he  thought  the  plaintiff  entitled  to  a  verdict. 

The  jury  found  for  the  plaintiff  and  the  defendant 
appealed  on  the  grounds: 

Ist*.  That  no  demand  was  proved  on  the  drawer,  or  at 
his  residence.  -  ;  " 

2Bd:  That  the  court  charged,  that  no  demand  on  the 
drawer  is  necessary  where  the  note  is  payahU  to  bearer^  for 
the  purpose  of  subjecting  the  mdorser  to  liability. 
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Johnson  J.-— The  first  ground  of  this  motion  embraces  a 
propositk)D|Wb|cjh|^as  a  general  rule,  cannot  be  controverted, 
tliat?  the  iiflBw^w  a  promissory  note  must  demand  pay* 
ment  of  the  drawer,  before  he  can  charge  the  indorser.  This 
rule,  it  is  true  admits  of  nomeroas  qualifications,  oar  rather 
superledes  the  necessity  of  a  personal  demand  in  a  variety  ^ 
of  Instances  which  woold  impose  on  the  holder  anunrea*  ! 
sonable  degree  of  labour  and  inconvenience;  and  it  has 
been  contended  in  oppoution  to  this  motion,  diat  where 
the  drawer  has  left  the  place  at  which  he  resided  at  the  time 
the  note  was  drawn,  the  case  falls  within  this  class  of  excep- 
tions and  that  the  holder  is  not  bound  to  enquire  further  after 
him.  And  in  support  of  this  position,  the  cases  of  Stewart  vs* 
exeeuiors  Eden^  2  Caines  121,  and  Ogden  etal.  vs.  Cowley^ 
3  Johiuim  273,  have  been  relied  on»  In  the  first  of  these 
cases,  the4rawer  had  a  house  on  Long  Island;  and  a  store  in 
New  York,  at  the  latter  of  which  the  presentment  was  made 
and  payment  was  demanded  of  his  clerks,  who  answered  that 
he  had  gone  into  the  country  and  had  left  no  instructions, 
fci  the  latter  case,  the  notary  called  at  the  house,  of  the 
drawer,  in  the  city  of  New  York,  which  he  found  shut  up^  and 
was  informed  that  he  also  had  gone  into  the  country.  It  is 
imposfflble  to  reconcile  these  cases  to  the  general  doctrine  on 
the  }(uhject  without  supposing  that  they  proceeded  on  the 
ground  diat  the  drawers  had  not  changed  their  residence,  ov 
that  the  holders  were  unable  to  discover  to  what  placet  ihqF 
bad  removed;  either  of  which  would  have  dispensed  with  a 
personal  demand;  and  with  this  qualification  they  do  not  saa« 
tain  the  position  contended  for.  In  point  of  fact*  however, 
it  does  not  appear  to  me,  that  they  are  analogous  to  the  case 
under  consideration.  Judging  from  the  evidence,  the  strong 
probability  is  that  Mr.  Fishbum  had  no  permanent  residence 
in  town.  His  rendence  here  was  the  temponury  rendence  of 
a  student  at  law,  and  that  only  for  tiie  winter.  He  had  no 
bouse,  and  his  lodgings  were  probably  changed  as  often  as 
caprice  or  convenience  required,  and  it  does  not  appear  that 
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enqairy  was  made  either  at  his  boarding  hoase,  or  at  the 
office  where  be  stadied.  His  permanent  rgfljfflcgi  if  indeed 
be  had  any,  was  in  St.  Bartholomew's  Pari^,  and  all 


these 

circamstances  are  presumed  to  have  been  known  to  the  plain* 
X\ff.  If  they  were  not,  an  enqairy  of  any  one  who  knew  any       . 
thing  about  him  would  have  led  to  it;  so  that  accordihg  to        \W 
the  view  taken  of  the  cases  relied  on,  it  does  not  fall  within  l 

them.  But  I  take  it  that  it  is  a  well  settled  rule  that  when  the 

f  drawer  of  a  bill  of  exchange,  or  the  maker  of  a  promissory 
note,  has  removed  from  the  place  where  the  bill  or  note  repre* 
sents  him  to  reside,  and  for  the  same  reason  where  be  did  re-« 
side  at  the  time  the  bill  was  drawn  or  the  note  made,  the  hoi* 
der  is  bound  to  use  every  reasonable  endeavour  to  find  out 
whither  be  has  removed,  and  if  he  succeed,  present  it  for  pay* 
ment.  (Chiiiy  on  Bills-  S34-5.  Riley's  Ed.  1821,  and  the 
cases  there  cited.)  '  And  if  we  examine  into  the  nature  of  the 
contract  between  the  indorsee  and  indorser,  we  must  admire 
its  reasonableness  and  good  sense,  however  arbitrary  the  rule 
itself  may  be  in  terms.  The  indorsement  is  literally  and  sub* 
stantially  an  orderon  the  maker  of  a  note  to  pay  the  amount 
to  the  indorsee.  Its  object;  therefore,  cannot  be  attained 
without  its  presentment,  and  hence  the  obligation  which  it  im- 
poses on  the  indorsee,  and  if  he  intends  to  discharge  it,  the 
enquiry  would  suggest  itself,  where  does  he  reside,  or  where 
is  he  to  be  found.^  He  knows  too  that  our  places  of  residence 
are  changed  as  often  as  interest  or  fancy  prompts,  and  he  takes 
it,  subject  to  that  inconvenience;  as  a  part  of  the  contract 
therefore,  the  rule  imposes  no  hardship,  especially  when  qali* 
fied  by  the  exceptions  which  dispense  with  a  demand,  where 
tbe  maker  has  absconded  or  removed  into  a  distant  country. 
On  the  second  ground  also,  the  defendant  is  clearly  entitled 
to  a  new  trial.  It  is  not  necessary,  I  am  aware  to  endorse  a 
note  payable  to  bearer  in  order  to  transfer  it;  that  may  bedone 
by  delivery.  For  the  plaintiff,  it  is  contended,  that  such  aa 
indorsement  is  in  efiecta  bill  of  exchange  drawn  by  the  in- 
dorser  on  bimself^  and  that,  therefore,  it  is  not  incumbent  on 
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the  indorsee  to  look  elsewhere  for  the  payment;  ^^nd  ^nller^s 
«V1  P.  273, 1th  Ed.  by  Bridgmariy  is  relied  on  as  an  autiiority 
In  point.  The  case  of  WUmore  vs.  Youngs  said  to  have  te.  n 
decided  by  £yre,  at  Guildhall  M.  1.  Geo.  II.  is  referred  to  in 
support  of  the  text,  where  it  is  said  that  to  charge  the  indor* 
ser  of  a  note  payable  to  bearer,  it  is  not  necessary,  to  make  a 
demand  on  the  drawer,  because  <'  the  indorser  is  in  nature  of 
an  original  drawer."  However  we  may  venerate  the  opinion 
t>f  that  learned  judge,  as  a  nmpntMcase,  it  cannot  be  regarded 
as  conclusive  authority;  and  if  we  adopt  the  reason  on  which 
it  is  founded,  it  proves  too  much,  and  is  destructive  of  the  whole 
fabric  which  has  been  founded  on  the  theory  of  indorsements. 
Every  indorsement  is  equivalent  in  its  effects  to  drawing  a 
new  bill,  and  the  indorser  in  almost  every  respect  is  consider- 
ed as  a  new  drawer:  (  Ckitiy  on  BilU  183,)  and  if  that  reasoning 
prevail,  there  would  be  no  necessity  in  any  case  to  make  a 
demand  on  the  drawer  of  a  bill,  or  the  maker  of  a  note.  iV  hat-^ 
"ever  similitude  the  indorsment  of  a  note  payable  to  bearer 
may  have  to  a  bill  of  exchange,  and  however  nearly  the  in- 
dorser may  be  assimulated  to  an  original  drawer,  it  is  evident 
from  the  nature  of  things  that  something  more  was  intended 
and  must  be  implied  than  belong  to  these  relations.  If  he 
intended  only  to  charge  himself,  why  let  it  be  asked,  did  he 
aot  do  so  by  making  his  pi*omi$ory  note,  or  drawing  a  bill 
t>n  himself  in  the  usual  way.^  Why  put  beyond  the  reach  of 
his  control  a  fund  which  might  possibly  enable  him  to  meet 
4^  by  endorsing  and  delivering  the  note?  A  conclusion  so 
much  at  war  with  common  sense  will  never  be  imputed  to  such 
astute  and  intelligent  men  as  compose  the  mercantile  communi- 
ty. The  indorsement  of  such  a  paper  must,  therefore,  mean  some* 
Ihing  more  than  a  mere  charge  upon  the  indorser,  and  I  am 
anable  to  see  any  reason  why  it  should  be  distinguished  from 
Ae  ordinary  case  of  indorsing  a  note  payable  to  order.  So  far 
as  it  goes  to  charge  the  indorser  the  effect  is  the  same,  and 
although  it  may  not  be  indespensably  necessary  to  enable  the 
indorsee  to  make  a  demand  on  the  drawer,  yet  it  is  calculated 
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to  remove  any  suspicions  that  might  arise  as  to  the  maim^ 

in  which  he  obtained  the  possession.  There  caoooty  therefore, 

exist  any  good  reason  why  it  should  not  impose  the  same 

obligation   on  the  indorsee  to  make  the   demand  on  the 

drawer  of  the  note;  and  with  the  exception  of  the  case  noticed, 

the  books  contain  no  such  distinction.  On  this  ground,  there- 
fore, the  motion  is  granted* 

^  An  argument  in  opposition  to  the  motion  has  been 

i      drawn  from  the  circumstance  that  the  note  was  dated  at 

Charleston,  and  hence  it  is  concluded  that  it  is  made  payable 

there,  and  as  such  the  plaintiff  was  not  bound  to  present  it  fox 

payment  elsewhere,  but  this  question  is  concluded  by  the  case 

of  Miller  fy  Co.  vs.  Thompson^  (a)  decided  during  this  term. 

The  place  at  which  it  is  to  be  paid  is  not  necessarily  indica- 

^     ted  by  the  place  at  which  it  is  dated. 

Petigru  ii  Cruger,  for  the  motion. 

Clarke^  contra. 


John  Wingis  vs.  W.  J.  Smith,  Jr. 

A  master  of  a  slare  is  not  liable  for  damage  resulting^  from  the  negligfeace 
or  trespass  of  his  slave; 

Bat  slaves  who  are  tiadesmen,  ferryiftea,  carriers,  and  others  acting  in  such 
like  capacities,  form  exceptious  to  this  rule.  In  sQch  cases,  the  master 
by  invttiDg^  others  to  repose  a  confidence  in  them,  becomes  security  for 
the  faithful  performanoo  of  their  doty ,  and  mnat  be  uswerable  fer  their 
neglect. 

Tried,  at  Charleston,  in' February  Term,  1825,  before 
Mr.  justice  Waties. 

This  was  a  special  suit,  brought  on  asnmmary  process, 
ior  damages  occasioned  by  the  negligence  of  the  servant  of 
the  defendant. 

The  evidence  was;  that  the  empty  carriage  and  horses 
of  the  defendant  were  seen  standing  near  a  house  in  the  village 

of  Hamstead,  and  the  driver  not  on  his  seat;  that  they  were 

-*•   -  ■  ■ 

fa)  Not  reported,  as  it  contains  no  other  principle  than  as 
stated  above.  R. 


NOVEMBER  TBRli.  4oi 

afterwards  observed  to  move  from  thence,  at  first  slowly,  but* 
soon,  at  a  farioas  rate;  and  on  their  way  encountered  a  bread 
cart  belonging  to  the  plaintiff,  which  was  standing  at  a  door 
in  the  same  street,  and  which  was  broken  in  pieces  by  the  en« 
tounter,  and  the  driver  of  it  much  hurt.  The  coachmail 
was  seen  running  after  the  carriage,  and  the  horses  were  saia 
to  be,  generally,  orderly  and  well  broke:  The  court  inferreci 
from  this,  that  the  injury  done  to  the  plaintiff  must  have  been 
owing  tQ  gross  negligence  in  the  coachman,  who  could  not 
have  been  on  his  box,  and  could  not  have  been  watching  his 
horses,  as  it  was  his  duty  to  do.  His  honor  therefore,  thought 
the  master  was  answerable  for  such  negligence,  and  decreed 
that  he  should  pay  to  the  plaintiff,  thirty  dollars  for  the  cost 
of  repairing  his  bread  cart,  and  also  five  dollars  more  ibr  th6 
loss  of  the  services  of  his  driver  for  one  w«ek.  From  this 
decision  there  was  an  appeal  to  this  court. 

NoTT  J. — ^This  unfortunate  species  of  property  is  con- 
stantly presenting  us  with  cases  involving  considerations  of 
policy  rather  than  law,  and  in  which  little  assistance  can  be 
derived  from  authority. 

Slavery  has  exited  in  almost  all  countries  and  in  almost 

all  ages  of  the  world. 

It  existed  among  the  Jews,  God's  chosen  people,  and 
was  sactioned  by  divine  authority. 

it  has  existed  in  England,  in  a  more  abject  state  than 

tlr»s  ever  allowed  in  this  country      Haltam  in  his  History  of 

^  Middle  Agu,  says,  « in  England  it  was  very  common, 

even  after  the  conquest  to  export  slaves  to  Ireland,  (3  VbU 

$63.)  Another  writer  accuses  the  Anglo-Saxon  nobility  of 

selling  their  female  servants,  even  when  pregnant  by  them,  a^ 

slaves  to  foreigners.     And  a  third  says,  that  the  English,  be- 

fore  the  Conquest,  were  generally  in  the  habit  of  selling  theit 

children  and  other  relations  to  be  slaves  in  Ireland,  without 

having  even  the  pretext  of  distress  or  famine;  {Do,  in  notes.) 

Tilleinage,  as  it  was  called  in  England,  was  only  another 

txxDA  tot  slavery*    A  villeio  could  not  hold  property;  be 

51 
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had  no  civil  rights,  except  what  was  allowed  by  his  master, 
(2  Blad.stone  Comin.  934.  1  Hallam  120-2--3-4.  2nd  Uo. 
19S,  206.) 

In  Rome,  slaves  were  not  less  subject  to  the  absolute 
and  despotic  will  of  tlieilf  masters.  At  one  time,  the  master 
h  •  i  the  power  of  life  and  death  over  .hem.  (Mams*  Antiqui^ 
ties  37  .j 

It  is  from  those  two  sources,  the  common  and  the  civil 
law,  if  any  where,  that  we  are  to  derive  the  principles  by 
which  questions  of  this  sort  are  to  be  governed.  But,  altho* 
we  ca  .  asceitain  that  slavery  actually  existed  in  both  those 
countries,  yet  such  was  the  different  situations  of  their  slaves 
at  different  periods,  that  it  is  not  easy  to  trace  the  reciprocal 
duties  and  Viabilities  of  master  and  servant :  (vide  ReeveB*  fl. 
Bag.  Law.  99.)  Even  if  the  task  were  less  difficult,  the  con- 
dition was  so  different  from  that  of  our  slaves,  that  we  should 
profit  but  little  by  the  research. 

In  England  a  villein  had  all  the  privelege  of  a  free- 
man in  respect  to  all  persons  <i^cept  his  master.  He  might 
maintain  actions  for  personal  injun^s,  and  although  he  might 
defend  himself  by  a  plea  of  villeinage  V)  an  action  brought 
against  him,  I  do  fiOt  find  it  any  where  \^d  down,  that  his 
master  was  liable  for  damages  resulting  to  anoi^er  on  account 
of  his  trespasses  or  negligence. 

By  the  civil  law,  a  person  was  allowed  what  Whu  called 
actio  noxalis  by  which  a  master  was  made  liable  for  nny 
damage  done  to  another  by  his  slave,  such  as  theft,  robbery 
or  any  other  damage.  But  be  waa  equally  liable  for  any 
damage  done  by  his  horses,  cattle  or  other  animals.  He 
mip:lit,  however,  relieve  himself  from  liability  in  either  case 
by  delivering  up  the  slave  or  animal  to  the  party  injured  and 
vns  not  held  answerable  for  more  than  his  value:  (  ooper^$ 
Jvsfinian  354.  Sbl^pnsiim,  1  Domnt  306.)  Fuffendorf  reayg" 
nixes  the  correctness  of  this  principle,  ("book  3.  page 
G.)  The  ground  of  liability  according  to  this  author  is, 
that  the  slave,  if  free,  would  have   been    answerable  for 
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bis  own  act,  and  the  beast  in  a  state  of  nature  would  be  sub- 
ject to  the  will  of  the  injured  part:  The  master  therefore,  by 
enslaving  the  one  and  domesticating  the  other,  became  liable 
to  the  extent  of  their  value.  Some  such  notion  as  this,  it 
seems  to  be  thought  by  some  writers  gave  rise  to  the  doctrine 
of  deodand  which  condemned  even  the  instrument  by  which 
death  was  occasioned,  to  expiate  the  offence  it  had  committed. 
OrotiuSy  however,  differs  in  opinion  from  Puffendorff}  he 
thinks  the  master  not  liable  for  the  act  of  his  servant  or  beast; 
but  I^arbeyrae  in  his  notes  on  that  author  takes  a  middle 
course:  he  thinks  the  master  ought  to  be  answerable  for  the 
acts  of  his  slave,  but  not  for  those  of  his  beast.  (Grotius  Lib. 
2.  c.  17.  375.  yet  in  none  of  these  cases  does  the  extent  of  the 
liability  seem  to  be  very  well  defined.- 

Even  to  this  da}',  the  doctrine  of  the  common  law,  ia 
relation  to  the  subject  does  not  appear  to  be  very  well  settled. 
Judge  Blackstone  says,  if  a  servant  by  his  negligence  does 
any  damage  to  a  stranger,  the  master  shall  answer  for  his  ne- 
glect: Therefore;  if  a  smith's  servant  lame  a  horse  while  he 
is  shoeing  him  an  action  lies  against  the  master.  And  upon 
this  principle,  says  the  same  author,  by  the  common  law,  if  a 
servant  kept  his  master's  fire  negligently,  90  that  his  neigh* 
bour's  house  was  burned  down,  thereby,  an  action  lay  against 
the  master,  because  the  negligence  happened  in  his  service; 
otherwise  if  the  servant  going  along  the  street  with  a  torch 
sets  fire  to  bis  neghhour's  house;  for  then  be  is  not  in  his 
nmster's  immediate  service;  (I  BlacksioneU  Com.  431.)  The 
same  doctrine  is  laid  down  in  the  same  vague  manner  in 
J<'oys  yaxims  c.  44.  p.  95. 1 13,  and  in  Doc  and  Student  c.  42. 
p.  237.  And  each  of  these  learned  authors  gives  the  other  for 
authority.  But  that  is  too  vague  and  general  to  constitute 
any  definite  rule  of  decision.  In  the  case  otM^Manusv^^ 
Cricket^  1  East.  106,  it  was  decided  after  a  review  of  all  the 
cases  upon  the  subject,  that  a  master  was  not  liable  ibr  a  tres* 
pass  committed  by  bis  servant. 
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Judge  JRe«oei  in  his  treatise  oo  Domestic  Relaiiom  fiodd 

great  fault  with  that  decision.  He  says,  there  is  no  difle- 
rence  with  respect  to  the  liability  of  the  master  between  an 

injury  arising  from  negligence  and  one  occasioned  by  a  di« 
rect  trespass  or  tort*  And  1  am  not  prepared  to  say  that  I  am 
satisfied  that  there  ought  to  be  any  such  difference.  Judge 
Jteevet  seems  to  consider  it  as  a  conceded  point,  that  in  En- 
glaoda  master  is  liable  for  the  negligence  of  his  servant.  But 
I  am  not  satisfied  that  that  question  is  conclusively  settled  in 
England*  Most  of  the  cases  relied  on  by  that  learned  judge, 
Sflfngnar,  vs.  Roeme,  6  D.  fy  E.  125.  J^orley  vs.  Gaitford,  2 
H.  Blacisione  442.  Jones  vs.  Hart  2  Salk.  441.  &  Day  vs. 
Edwards^  bDfy  E.  648,  turned  upon  the  nature  of  the  actions. 
No  question  was  made,  with  regard  to  the  liability  of  the 
maiter. 

Among  these  conflicting  opinions  then,  we  may  at  least 
feel  ourselves  untramelled  by  authority,  if  the  English  deci- 
sions could  be  considered  authority  on  such  a  question.  The 
importance,  however,  of  this  question  is  not  diminished  on 
that  account.  It  is,  therefore,  satisfactory  to  find  that  we  have 
a  decision  of  our  own  directly  in  point.  The  case  of  Snee  tf 
.  !iy»ce,  2  Boy,  p.  345  depended  upon  the  same  principle  as 
the  case  now  under  consideration:  In  that  case  the  defen- 
dant's negroes  had  suflered  a  fire  to  break  out  from  the  fiel4^ 
where  they  were  at  woA  and  to  burn  up  the  plaintifi^s  crib  of 
corn.  The  court  held  that  the  defendant  was  not  liable  for^ 
the  negligence  of  his  servants*  The  question  was  decided^ 
upon  general  principles  and  not  upon  the  particular  circum- 
stances  of  the  case.  Whether  the  result  of  the  neglect  be  the 
burning  of  a  com  crib,  or  the  breaking  of  a  cart,  the  principle 
must  be  the  same.  That  case  has  always  been  received  ^ 
law,  and  it  would  now  be  unwise  to  innovate  upon  a  principle 
which  has  been  so  long  established.  Tradesmen,  ferrymeor^ 
carriers  aqd  others  acting  in  such  like  capacities  are  ex* 
ceptions  to  the  rule.  In  those  cases,  the  master  by  inviting 
<f*«h«rs  to  repose  a  confidence  in  th^m,  becomes  security  foci 
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the  fQithfiil  peribrmance  of  their  duty  and  must  be  answer- 
tdble  for  their  neglect.  Judge  Blackstone  in  illustrating  die 
principle  as  laid  down  by  him,  (i  voLp.  431,)  which  has 
already  been  alluded  to,  gives  the  instance  of  a  »mith  who 
lames  a  horse  by  shoeing.  And  if  that  is  the  whole  ex- 
tent to  which  the  doctrine  is  carried  in  England,  then  are 
our  decisions  conformable  to  the  law  of  that  country*  Parti- 
cular cases  of  hardship  may  grow  out  of  the  law  as  thus  set* 
tied:  But  we  cannot  forsee  the  extent  of  the  liability  which 
would  spring  from  a  contrary  doctrine*  The  decision  ap- 
|)ears  to  be  founded  upon  the  policy  of  the  country,  and  1  am  , 
disposed  to  think  it  correct.  It  is  at  least  one,  on  which  it 
would  be  dangerous  to  be  trying  experiments^  The  interest 
of  the  master  affords  a  higher  security  against  misconduct  or 
negligence  of  his  servants  than  any  liability  which  the  law 
could  impose. 

I  am  of  opinion,  therefore,  that  ainew  trial  ought  to  be 
granted* 

Aiison  if  Grimke'j  for  appellants. 

Eckkard  Sf  Toomery  contra. 

(a)  Sec  Croft  vs.  Alison^  4Bamvfcll,  aadMcL  590.  and  fVey* 
iandst  YS.£Ucin99  IHqit'^Refi,  22T.  To  the  latter  case  a  note  of  cases 
4s  added  by  the  Reporter.  It  appears  from  the  following  extract 
that,  by  the  laws  of  Romey  before  the  time  bt  Justinian,  the  con- 
ation of  the  master  could  not  be  rendered  worse  by  the  act  of  his 
jdave. 

"}Ejus  bonUs  qui  faUam  monciamfiercusemt  dkituVfJieco  vm^ . 
dicantur*  Qt^d  ai  tervi  ignorantc  domini  id  fecia$e  {Ueaniur,  ifiai 
quidem  aummo  aupplicio  afficiuntur;  domino  tamcn  nihil  aufrrtttrt 
quiajiejorem  domini  caueam  aervifacere,  niai forte  acieret,  omnino 
Mon  poaaunt*  Juliua  Paultts^  de  Jure  iaci  et  /iqfiuiu  See  Schul- 
tengiua  Juriafirud.  Vet,  Anti  Juatin.^^ASl, 

At  a  very  early  period,  even  before  the  arrival  of.  the  Saxons, 
we  findthat  slavery  existed  in  England.  {Strabt  L  4«)  though  indeed 
according  to  Cssar  the  lower  classes  were  not  much  above  the  con- 
dition of  slaves,    f  j8.  G,  L.  6.  c.  13.^ 

A  very  large  proportion  of  the  Anglo  Saxon  population  was- in 
a  state  of  slavery.  (Bigland^ahiatory  of  England,  lafvoL  75*)  The 
higher  classes  seized  on  the  poor  and  indigent  and  reduced  them  an4 
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their  infant8toslavei7;andnot  only  sold  women  in  a  state  ofpreg^^ 
narxy,  but  as  the  author  of  the  life  of  Wolfstan,  Bishop  of  Worce^terr 
says  "  got  them  with  child  that  they  might  bring  a  better  price," 
{^Tjglia  Sacra.  T.  P.  285.  Turner's  history  of  the  jinglo  Sax,  vol. 
3.  chap.  9,  n.  Hen,  Hutory  Great  Britain^  vol.  4,  238.)  They  were 
sold  in  Rome,  Ireland,  France  and  other  countries.  See  Bigland^By 
Humt*&f  and  Henry's  Histories  of  Eng,  Turner's,  Anglo  Sax.  &c. 
We  also,  know  from  the  celebrated  story  of  the  English  slaves 
in  the  market  at  Rome  from  Bcde'dXid  repeated  by  all  tlie  Englibh  His> 
torians,  that  the  holy  father  the  Pope  permitted  this  traffic. — Slaves 
were  allowed  to  be  whipped,  put  in  bonds,  branded,  &c.  and  on  one 
occasion  arc  spoken  of  as  yoked.  '*  Let  every  man  know  his  teams  of 
men,  of  horses  and  oxen."  (Wilkins  Leg,  Sax,  cited  by  Turner, 
vol.  1.)  A  French  Historian  states  that  this  was  the  case  with  the 
greater  part  of  the  peasaiitry  in  the  time  of  Louis  XI.  who 
died  in  1483.  {P.  de  Bussieres,  Soc.  Jcs.  Hist.  France,  I.  11.) 
And  in  our  own  day  a  Frenchman  says  *'  I  recollect  to  have  seen  in 
France,  that  land  of  gallantry,  a  woman  and  an  ass  harnessed 
together  to  the  same  plough,  and  the  tattered  peasant  behind  stimu- 
lating his  team  with  a  seemingly  impaitial  whip.  ( Travels  of  a 
Frenchman,  Simonde.  vol.  1st,  p.  274.J 

Anglo  Saxon  Freemen,  were  frequently  servants,  and  had 
their  masters,  as  may  be  shown  by  the  ancient  Englisli  legal  collcc* 
tions.  "  If  any  man  give  flesh  to  his  sei*vants  on  fast  days,  whether 
they  be  free  or  servile,  he  must  compensate  for  the  pillory."  Leg, 
Wihtraed,  So  in  the  laws  of  Ina\  if  a  freeman  work  on  Sunday 
without  his.  lord's  orders,  he  shall  lose  his  liberty  or  pay  sixty  shil- 
lings. 

Wives  must  have  been  regarded  in  some  measure  as  slaves,  for 
for  we  see  frequent  mention  of  the  purchase  of  them:  In  the  laws 
of  Ethelbert  the  first  Christian,  King  of  Kent  it  is  laid  down,  "  If  a 
man  buy  a  maid  with  his  money  let  her  stand  for  bought,  if  there  be  no 
fraud  in  the  bargain;  but  if  there  be,  let  her  be  returned  home,  and 
the  purchase  money  restored."  Which  law,  no  doubt,  was  founded  on 
the  civil  law  doctrine  that  a  sound  price  deserves  a  sound  commodity* 

It  is  supposed  that  the  number  of  slaves  was  rather  increased 
than  diminished  by  the  Norman  conquest.  Four  different  classes  are 
enumerated  by  the  authors  of  that  period. 

1st.  Villeins  (i.  e.  villager^  in  gross,  who  were  the  personal 
property  of  their  masters. 

2nd.  Villeins  regardant,  or  predial  slaves  annexed  to  the  landr 
adscrifititii  glebe,  and  were  sold  with  it.  They  were  pretty  much  the 
same  as  those  mentioned  by  Tacitus,  among  the  Germans.  {De  Morf. 
Germ,  J 
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3rd.  Cottars,  who  were  men  that  had  been  instructed  by  ordefr 
of  their  masters  in  some  trade  or  art;  as  that  of  smiths,  carpenters, 
&c.  and  were  in  every  respect  on  the  same  footing  with  villeins  or 
predial  slaves. 

4th.  Borders,  whose  condition  is  not  distinctly  ascertained,  but 
most  probably  were  a  kind  of  upper  domestic  servants.  ( Hc7iry*H 
Great  Britain,  6  vol.  3.  S,) 

The  Norman  conquerors,  for  some  time,  treated  their  EnglisU 
slaves  withsomueh  severity,  that  a  cotempory  writer,  in  the  collec- 
tion of  Gate,  cited  by  Henry ^  declines  giving  any  description  of  it; 
**  because  its  inhuman  cruelty  would  appear  incredible  to  posterity.'* 

Much  information  as  to  the  state  ot  slavery  in  the  time  of 
Hichard  Coeur  de  Lion,  is  to  be  found  in  the  novel  of  Ivan  hoe. 

The  great  charters  of  Henry  III,  place  the  offence  of  destroy- 
mg  men  and  goods  on  the  same  footing.  (  Blackstone's  Law  Tracts.  J 

In  the  Jinjials  of  the  Priory  of  St,  Dunstan,  is  the  following 
-entry,  "  A.  D,  1283:  This  year  in  the  month  of  July  we  sold  our  sluvc 
Wm.  Pykc,  and  received  one  mark  of  the  buyer."  As  Dr,  Henry 
observes,  if  one  mark  was  the  whole  of  his  price,  men  must  have  been 
cheaper  than  horses,  or  Pykc  must  hove  been  a  worthless  fellow. 

By  the  statute  Isjt.  Edw.  6th.  chafi.  3rd,  --?.  D.  1547,  it  was 
ordained  that  all  idle  vagabonds  should  be  made  slaves  and  fed  on 
bread  and  water  or  small  drink  and  refuse  meat,  sthould  wear  a  ring 
of  iron  round  their  neck;,  arms,  or  legs,  and  should  be  compelled,  by 
beating,  chaining,  or  otherwise,  to  perform  the  work  assigned  them, 
were  it  ever  so  vile.  ( Stat,  at  Large,  5  vol.  Pickering's  Ed.  JJtackst, 
Com.  1  vol.  14th  c.  Jac.  Law  Dic.'^Slaves. )  In  the  same  reign  Sir 
Thomas  Smith,  who  was  Secretary  of  State  to  the  king,  observes  that 
he  never  knew  of  any  villeins  in  gross  in  his  time,  and  that  villeins  ap- 
pendant to  manors  (villeins  regardant:  giebae  adscripfitiij  were  but 
few  in  number:  that  since  England  had  received  the  christian  religion, 
men  began  to  be  affected  in  their  consciences  at  holding  their  breth- 
ren in  servitude;  and  that  upon  this  scruple  in  process  of  tinfe,  the 
holy  fathers,  monks  and  friars,  so  burthened  the  minds  of  those  they 
confessed*  that  temporal  men  were  glad  to  manumit  oil  their  villeins. 
But  he  adds,  the  holy  fathers  themselves  did  not  manumit  their  own 
slaves,  and  the  bishops  behaved  like  other  ecclesiastics. — But  at  Ui&t 
some  bishops  enfranchised  their  villeins  for  money,  and  others  on 
ftccoant  of  popular  outcry:  and  at  length  the  monasteries,  falling  into 
lay  hands,  were  the  occasion  that  almost  all  the  villeins  in  the  king- 
dom were  manumitted,  f  Smith's  hefiub,  cited  by  Dr.  Covfitr  in  the 
notes  of  his  edition  of  the  Itistitutes  of  Justintan,  414.  JUts  Enaj'^ 
<lofi€diat  FtlUitt. 
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The  reason  given  by  Dr.  Henry  for  the  dixninutioti  of  Tilleios 
was,  that  they  had  ceased  to  be  profitable. 

Villeinage  was  at  last  virtually  abolislied'by  Statute  12»  Car,  3* 
Rec9  Ency,  Fillem, 

It  would  far  exceed  the  litnita  of  a  note  to  point  out  the  method 
by  which  men  were  reduced  to  slavery  and  manumitted*  and  their 
condition  at  various  periods;  suffice  it  to  say  that  they  were  slaves  in 
every  sense  of  the  word.— •2>atnf«  Barrington  in  his  observations  on 
magna  carta  says  that  villeins  who  were  held  by  servile  tennures 
were  regarded  as  so  many  negroes  on  a  sugar  plantation. 

It  was  held  so  late  as  5  Wm,  and  Mary^  A.  D.  1693,  that  one 
might  have  property  in  a  negro;  because  negroes  arc  heathen.  ( 1  Ld, 
Raymonds  14,7.)  But  it  was  decided  1772  in  Somertetti  case  ft 
LoffVa  Rcfi.  1,)  that  even  a  licathen  7iegrOt  when  brought  to  EUigland*. 
is  entitled  to  his  fi*eedom. 

It  is  now  the  law  in  that  country,  that  a  slave  so  soon  as  he  lands 
becomes  free;  but  notwithstanding  all  their  boast,  the  horribly  prac* 
tice  of  impressing  seamen,  is  nothing  more  nor  leas  than  kidnapping 
and  making  them  slaves. 

Slaves  are  still  held  in  large  numbers  in  the  English  West  In- 
dia Islands:  and  the  Reverend  Society  established  in  Great  Britain  for 
propagating  the  gospel  in  foreign  parts,  owned  a  plantation  and 
negroes  in  Barbadoes  in  1801.  (£dward*9  Hktory  IVeat  Ind.  2 
voLji,4hJ 

Negroes  were  first  pointed  out  to  his  countrymen  as  9X\  article  of 
commerce  by  Monzo  Gonzales^  a  Portuguese;  and  in  the  course 
a  few  years  no  less  than  thirty  seven  ships  were  fitted  out  in  thb  trade. 
The  greatest  dealers  in  this  traffic,  were  the  Spaniards,  who  havii^ 
almost  destroyed  the  natural  inhabitants  of  Spanish  America,  sup* 
plied  their  places  in  working  their  mines,  with  negroes,  ao  early  as 
1502.  The  Genoese  undertook  to  furnish  the  Spaniards  with  negroes 
at  a  concerted  price  between  them,  and  for  this  purpose  formed  the 
famous  wfMi^/o  contract^  which  was  afterwards  successively  transfer* 
red  to  Portugal,  France  and  to  England.  The  English  yielded  it  to 
Spain  in  1750,  because  they  had  been  losers  by  the  trade;  and  then 
they  preached  universal  emancipation. 

0  Crvrff,  Crvea^  gusertndafiecunia/trimum 
Virtua  float  nummoa.^^ 

See  Sdwarda'  Weat  Indiea;  Reea*  Enqf.  AaaktUOi  IhiliAV 
JifipeaL 

John  Hawkina,  who  sailed  m  1563,  is  the  first  Englishman  whm 
is  known  to  have  engaged  in  this  commerce.  (jE(/fp.  9Veat  IndJ)  See 
also  Hakluyt'a  Collection  of  Early  Voyagea^  where  there  is  a  fUl 
account  of  Hawkins's  expeditionr 
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Negp^>es  were  introduced  into  Vii*ginia  in  1630»  and  into  Massa- 
chusetts and  Connecticut  in  1638.  f  Tucker  Blackatone,  2  voL  note 
VL.)  They  were  probably  brought  into  South  Carolina  at  its  first  set* 
tlement  in  1670,  as  we  find  that  four  years  after,  they  were  owned  by 
the  governor.  Sir  John  Yean).ens>  and  his  followers,  who  had  brought 
them  from  Barbadoes.  fRamsay**  Hist,  South  Carolina^  1  voL  35. J 

With  regard  t6  the  children  of  villeins,  slaves  &c.  in  the  middle 
ages,  the  rule  in  France,  and  most  nations  on  the  continent  was,  that 
they  should  follow  the  condition  of  the  mother.  But  the  role  was  the 
reverse  in  England,  f />u  Cange,  Gloea,  Med.  et  Inf,  Lat.  ServLj  But 
it  appears  from  a  citation  from  Bracton,  in  the  notes  to  Hallatn  (1  voL 
232,  of  the  Philadelphia  Ed. }  "that  the  spurious  issue  of  anief^ 
though  by  a  free  father,  should  be  a  villein,  quia  aeguitur  conditionem 
matri9,  qwui  vulgo  conce/itua,  /.  I.  r.  6.  In  South  Carolina,  the  chil« 
dren  follow  the  condition  of  the  mother,  (see  Gayle  vs.  Cunningham^ 
Harfier^a  Eq.  Befi,  124.)  The  English  rule  it  appears  was  adopted 
even  more  extensively  in  St.  Domingo;  for  all  mulattoes  became  free 
at  the  age  of  twenty-four,  until  1674,  when  by  a  royal  edict  the  civil 
law  doctrine  was  recognized. — {  Wimftffin*a  St.  Domingo^  61.) 

The  following  curious  case  is  reported  in  3  Mod,  120. 

^ir  Thomas  Grantham  bought  a  monster  in  the  Indiea^  which 
was  a  man  of  that  country,  who  had  the  perfect  shape  of  a  child  grow* 
ing  out  of  his  breast  as  an  excrescency,  all  but  the  head.  This  man 
he  brought  hither,  and  exposed  to  the  sight  of  the  people  for  profit. 
The  Indian  turned  CAriatian  and  was  baptUEed»aiHi  was  detpunedfrom 
his  master. 

The  master  brought  a  homine  refilegiando. 

The  sheriff  returned  that  he  had  replevied  the  body,  but  dSA 
not  say,  the  body  in  which  Sir  Thomaa  clidmed  a  property;  where* 
upon  he  was  ordered  to  amend  his  return. 

And  then  the  court  of  common  pleas  bailed  him.** 

Since  writing  the  above  note,  I  have  observed  that,  the  Lonisiaiia 
Code,  has  adopted  the  civil  law  process,  actio  noxalia.  (Code^  Ttt, 
VL  ch,  3,  Slavea,)  /?. 
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COURT  OF  APPEALS^ 

or  THB 

0TATE  OF  SOXTFH  OAROLIMrAy 

January  Term^  1826— Co^miia. 
JUDGES    PRESENT, 

2f  otty  Oolcocky  Johnsoiitf 


David  C.  Rk£dkb  adi*  Jacob  Cbai«* 

Upon  an  tetion  bronght  upon  a  note  g^iven  for  the  pardiase  money  of  a  ti  act 
of  land,  the  defendant  caonot  tet  up  by  way  of  defence,  an  ontftand* 
in;  title  for  a  part  of  it,  which  oat  standing  title  had  been  bonght  np 
by  the  plaintilT  (rendor)  since  he  told  to  the  defendant. 

For  if  a  man  lell  land  to  which  he  has  no  title,  and  afterwardi  acquire  a 
title,  he  is  estopped  by  his  fint  deed  to  say  Im  had  no  title  at  the  time  he . 
sold. 

Tried  before  his  Honor  Judge  Huger,  at  Newberry 
October  term,  1 825. 

The  plaintiff  brought  his  action  on  a  note  given  for  the 
purchase  money  of  a  tract  of  laad,  to  which  the  defendant  set 
tip  a  defence  hy  way  of  discount,  that  there  was  an  outstand- 
ing title  in  a  third  person  to  about  one  half  of  the  tract  of  land. 
The  plaintiff  admitted  that  at  the  time  the  pontract  was  made 
and  the  title  from  plaintiff  to  defendant  executed,  there  was 
an  outstanding  title.  But  a  short  time  before  the  commence- 
ment of  his  action,  and  long  after  the  execution  of  the  deed 
from  plaintiff  to  defendant,  the  plaintiff  procured  the  person 
leaving  the  title  to  the  land,  to  execute  a  title  to  the  plaintiff 
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himself.    The  plaintiff,  however,  had  never  executed  to  defeo^ 

dant  a  second  title  of  the  land  subsequently  acquired  hy  him. 

Ui3  honour  the  presiding  judge,  determined  that  the 

defence  could  not  avail  the  deleudant,  and  the  jury  iound  a 

verdict  for  plaintiff  for  the  full  amount  of  the  note* 

The  defendant  appealed  and  moved  for  a  new  trial  on 
the  following  grounds: 

1st.  Because  at  the  time  the  note  was  given  there  was 
an  outstanding  title  in  a  third  person  to  half  the  tract  of  land. 

2nd.  Because  the  execution  of  a  title  from  the  person 
holding  the  outstanding  title  to  the  plaintiff,  subsequently  to 
his  conveyance  to  defendant,  did  not  give  defendant  a  legal 
title  to  the  land. 

NoTT.  J  — If  a  man  sell  land  to  which  he  has  no  title, 
and  afterwards  aquire  a  title  he  is  estopped  by  his  first  deed  to 
say  be  had  no  title  at  the  time  of  sale.  I  Harris  if  M'^Htnry^ 
52J,  Hawrins  vs.  Hanson.  Co.  Lit..  47. 6,  352,  a.  Plowdtn^ 
434.  10  Vu.  460.  Ttrmts  de  la  Ley^  209* 

The  niotipn  if;  refused. 

Bavskett  Sf  Dunlap  (or  the  motion. 
O^JVtal  and  Johnson^  contra. 


Samucl  W.  Shklton,  ads.  Thos.  Cdreton,  Esq.  Ordinary. 

Where  the  ordinary  at  the  motion  of  securities  to  an  administratioo  bond 
discharges  the  adninistralor   and  appoints  a  new  administrator,  the 
seciM-ities  to  the  first  administrator  %te  sttU  liable  for  aU  defimlU  of  Uieir 
admioifttrAtor  to  the  time  of  his  di«charge. 

To  prove  the  amount  of  their  liability,  the  decree  in  equity  against  the 
administrator  may  be  given  in  evidence,  on  i  suit  against  Uie  secoritiaaoa 
their  bond. 

But  where  a  part  of  the  items  in  the  decree,  was  for  other  matters  than  thoa« 
of  the  administration,  and  a  verdict  was  taken  against  the  securities  for 
the  whole  amount;  the  court  granted  a  new  trial  mh  the  plaintiff  released 
the  amomit  of  such  items. 

THed  before  his  honor  judge  Colcock,  Ouober  ternu 
1834. 
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In  tliis  act'o!^  the  defendant  was  sued  as  one  of  the 
urities  on  a  bond  given  to  the  plaintiff,  as  ordinary,  condi«> 
lioned  in  pursuance  of  the  act  of  the  legislature,  for  the 
administration  of  Sarah  and  Robert  Gates  on  the  estate  oT 
Robert  C'ates,  deceased. 

The  defendant  put  in  two  pleas. 

in  the  first,  after  craving  oyer  he  pleaded  a  general  pef  • 
ibrmance  of  the  condition  of  the  bond.  To  which  the  plain- 
tiff replied  that  the  administrators  did  not  perform  thecondi* 
tion  of  the  bond,  in  this,  that  they  did  not  administer  the 
estate  according  to  law,  and  did  not  pay  to  Asa  Gates,  Aaron 
Gates  and  Robert  Gooper  and  wife,  $747  57,  being  $249,  19 
each,  their  respective  shares  of  $3364  6f ,  with  which  the 
administrators  were  charged,  on  account  of  their  administra* 
tion  of  the  estate,  in  an  account  had  by  order  of  the  court  of 
equity,  in  a  suit  wherein  the  distributees  above  named  were 
complainants,  and  the  administrators,  and  others,  were  defen* 
dants;  and  of  which  sum  of  $3364,  6}  the  ar^ministrators  by 
the  decree  of  the  said  court  at  February  Term,  1823,  were 
ordered  to  pay  to  said  distribuees  the  amounts  to  which  thej 
were  respectively  entitled. 

The  replication  concluded  with  a  verificaUon  praying 
judgment,  he. 

The  defendant  rejoined  that  the  plaintiff  ought  not  to 
have,  be.  because  he  together  with  a  certain  Wm.  Darby,  a 
co-obligor,  conceiving  themselves  in  danger  of  being  injured 
by  their  ^ecurityship,  on  the  1st  January,  1621,  petioned  the 
court  of  ordinary,  to  which  they  s  oodbound,  for  releif,  io 
pursuance  of  the  act  of  the  legislature.  I'hat  surh  proceed* 
ings  were  had  on  the  petition,  that  the  plaintiff  as  (»rdmary  on 
the  12th  Jan.  1821,  revoked  aind  annulled  the  said  letters  of  ad« 
ntnistration,  and  afterwards,  on  January  19th,  I  b21,  granted 
letters  of  administration,  de  bonis  non  of  the  said  estate,  to  Stirah 
Gates  alone. — ^That  afterwards  on  the  the  29  of  Jrin.  18«!1, 
Sarah  Gates  and  R.T.Gates  by  requisition  of  the  plainttff,  as  or* 
iinary,  accounted  with  Sarah  Gates,  as  sole  administratrix,  de 
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bonis  fton,  for  their  administration;  and  all  the  rest  of  the 
tliai  was  found  remaining  upon  that  accounting,  the  same 
being  allowed  of  by  the  plaintiff,  as  ordinary,  was  delivered 
and  paid  over  by  Sarah  and  Robert  T.  Gates  to  Sarah  Gates 
as  sole  adroinistratix  de  bonis  non. 

This  rejoinder  concladed  with  a  verification.      The 
plaintiff  put  in  a  general  demurrer  and  the  defendant  joined. 

In  the  second  plea  the  defendant-set  forth  his  discharge 
bv  the  plaintiff,  as  ordinary,  substantially  the  same  as  is  stated 
in  tlie  rejoinder  above  mentioned,  and  concluded  with  a  veri* 
fi(  atioD.  To  this  plea  the  plaintiff  replied  that  be  ought  not 
to  be  precluded,  because  Asa  Gates,  Aaron  Gates,  and  Gooper 
and  wife,  on  the  23d  May,  1S21,  filed  their  bill  in  the  court 
of  equity  against  Sarah  Gates  and  Kobert  T.  Gates,  adminis- 
trators of  Robert  Gates,  deceased,  and  others,  amongst  other 
things  ^or  a  general  account  touching  the  administration  of 
Surah  and  Robert  T.  Gates,  on  the  estate  of  Robert  Gates, 
deceased.  That  the  court  of  equity  at  February  Term,  18^, 
ordered  a  reference  to  the  commissioner  of  that  court,  and 
upon  such  reference  being  had,  the  commissioner  charged 
and  reported  against  Sarah  and  Robert  T.  Gates,  adminis- 
tratrix and  administrator,  the  purchase  made  by  Robert  T. 
and  John  S.  Gates,  at  the  sale  of  Robert  Gates,  deceased, 
and  wiiich  had  been  set  aside  ($2067  60  j^,  t  several  articles  of 
property  which  Sarah  and  Robert  T.  did  not  sell,  the  rent  of 
ihe  lands,  and  the  hire  of  a  negro  boy  for  two  years  after  the 
death  of  Robert  Gates,  deceased,  and  interest  on  the  respec* 
tive  sums,  making  in  all  $3541  50f,  which  report  of  the 
eomiTiissioner,  was  confirmed  by  the  court  of  equity  at  Feb- 
ruary Term  1823.  And  that  Sarah  and  Robert  T.  Gates, 
were  ordered  to  pay  to  the  said  distributees  the  amounts  to 
which  they  were  respectively  entitled.  The  plaintiff  then 
averred  that  the  distributees  were  entitled  to  receive  $747 
07,  and  that  the  said  Sarah  and  Robert  T.  Gates,  had  nol 
paid  the  same,  and  concluded  with  a  verification.  The  defen- 
dant demurred  generally  to  the  replication,  and  the 
joined  in  demurrer. 
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On  the  trial  of  the  cause  the  court  decided  against  tlie 
defendant  in  the  action  on  both  demurrers,  and  directed  the 
jury  to  find  for  the  plaintiff  the  amount  of  the  comrnissioners' 
report  and  interest. 

They  found  accordingly. 

The  defendant  appealed  and  moved  the  court  to  reverse 
the  decision  of  the  circuit  judge  on  the  points  of  law  embraced 
in  the  pleadings,  on  the  grounds: 

1.  That  the  plea  of  a  discharge  by  the  plaintiff  as 
Ordinary,  is  a  good  defence  to  the  action,  and  the  replica* 
tion  thereto  is  no  answer  to  it,  and  is  a  departure  in  pleading. 
Therefore  the  demurrer  to  the  replication  should  have  beeA 
sustained. 

.  2.  The  plaintiffs  replication  to  the  plea  of  general 
performance  is  well  answered  by  the  rejoinder  and  the  mat*- 
ters  contained  in  it.  Therefore  the  demurrer  to  the  rejoin** 
der  should  have  been  overruled. 

d.  If  all  the  facts  contained  in  the  pleadings  on  both 
sides  be  taken  as  true,  (and  the  state  of  the  pleadings  presents 
the  case)  the  law  of  the  case  is  with  the  defendant. 

4.  If  the  defendant  could  not  succeed  on  the  above  grounds 
lie  then  moved  the  court  to  set  aside  the  verdict,  on  the  ground 
that  there  were  items  contained  in  the  report  of  the  coromis* 
moaer  on  which  the  jury  founded  their  verdict,  for  which  the 
defendant  as  security  could  not  be  liable. 

CoLCocK,  J. — In  order  to  determine  the  question  involv* 
cd  in  the  first  ground,  it  becomes  necessary  to  consider  what 
sure  the  powers  given  to  the  ordinary's  by  the  act,  in  such 
cases  as  the  one  before  us.^  the  trust  of  an  administrator 
being  one  of  great  responsibility  and  not  nnfrequently  involv- 
ing duties  of  a  difficult  character^  and  liabilities  to  a  great 
sunonnt' 

The  legislature  thought  proper  to  provide  a  meaQ 
vr^^ereb}  securities  might  protect  themselves  from  the  injudi- 
cious  or  vicious  conduct  of  their  principals.  To  this  end  ie 
was  enacted  that "  if  the  securities  for  administrators  conceive 
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themselves  in  danger  of  being  injured  by  snch  securitysliqr 
they  mayp  tition  the  court,  to  whom  they  stand  bound,  for 
reltefi  vihich  court  shall  summon  the  administrator  to  appear 
and  thereupon  make  such  order  or  decree  as  shall  be  suffi- 
cient to  give  relief  to  the  petitioner."  In  the  exercise  of  this 
pon'er  the  Ordinary  will,  on  a  case  being  properly  made  out, 
discharge  the  securities,  by  revoking  the  administration,  and 
granting  a  new  power  to  some  other  person,  or  to  the  same 
administrator  with  other  securities;  which  latter  course  was 
pursued  in  this  case.  Now  the  question  is,  does  such  dis- 
charge release  the  securities  from  such  liability  as  attached  to 
them  at  the  time  of  the  revocation  of  the  administration?  The 
power  of  the  Ordinary  is  in  any  point  of  view  a  very  ezten* 
sive  one.  But  to  effect  the  object  of  the  defendant  it  must 
be  more  extensive  than  any  hitherto  given  to  any  tribunal  in 
this  country.  What  do  the  securities  undertake  in  this  ca^ 
for  their  principal?  The  condition  of  the  bond  shews.  It  is  in 
these  words.  <'The  condition  of  the  above  obligation  is  sucb^ 
that  if  the  above  bound  A.  B.  administrator  of  the  goods  and 
chattels  and  credits  of  C.  D.  deceased,  do  make  a  true  and 
perfect  inventory  of  all  and  singular  the  goods  and  chattels 
and  credits  of  the  said  deceased  which  have  or  shall  come  to 
the  hands,  possession  or  knowledge  of  the  said  A.  B.  or  into 
the  hands  or  poss*  ssionof  any  other  person  or  persons  for  him, 
and  the  same  so  made,  do  exhibit  to  the  said  court,  when  be 
shall  be  thereunto  required,  and  such  goods  and  chattels  and 
credits  do  well  and  truly  administer  according  to  law,  and  do 
make  a  just  and  true  account  of  his  actings  and  doings  tbereia 
when  re  iuired  by  the  said  co>irt,  and  all  the  rest  of  the  said 
goods  and  credits  which  shall  be  found  remaining  upon  the 
accountof  the  said  administration,  the  same  beingfirst  allowed 
by  the  said  court,  shall  deliver  and  pay  unto  such  persons  res- 
pectively, as  are  entitled  to  tht  same  by  law;  and  in  case  of  a 
will  being  discovered,  shall  surrender  such  administration  Suu 
If  then  the  administrator  does  not  pay  to  those  who  are  enti* 
tied  by  law  to  receive,  there  is  a  breach  of  the  bond*  for 


f 


JANUARY  TERM.  41» 

>rhirh  tlie  securities  are  liable.  And  if  they  do  not  administer 
according  to  law  there  is  a  breach,  and  for  this  the  securities 
are  also  liable.  Now  the  court  of  equity,  a  court  of  competent 
jurisdiction,  have  determined  that  this  administrator  and 
administratrix  for  whom  the  defendants  nre  bound  bad  not 
administered  accordingtolaw,in  that  they  had  (or  one  of  them 
bad  J  purchased  property  at  their  own  sale  for  which  they 
bad  not  paid,  and  hai  omitted  to  sell  other  articles  which 
should  have  been  sold.  And  upon  a  report  of  the  commis- 
sioner touching  these  matters  of  default  it  was  decreed  that 
the  administrator  and  administratrix  were  in  default  a  large 
sum,  to  wit,  $  354 1  50;  which  ilwy  were  ordered  to  pay  over 
to  the  distributees.  These  were  all  liabilities  which  attached 
at  the  time  of  the  discharge.  Now,  admitting  that  the  dis* 
charge  could  operate  as  to  future  liabilities,  it  cannot  affect 
those  which  did  exist.  There  is  no  pow^r  which  could  re* 
lease  the  securities  from  such.  The  replication  to  the  plea  of 
discharge  then  was  good,. and  the  demurrer  to  the  replication 
was  properly  overruled. 

Under  the  third  ground  it  was  contended  that  the 
decree  oC  the  court  of  equity  was  not  conclusive  against  the 
securities,  because  they  were  not  parties  to  it.  Their  liabi* 
lity  is  to  make  good  the  injury  which  may  be  sustained  in 
consequence  of  the  misconduct  of  their  principal.  Now  in 
the  question,  whether  their  principal  has  been  guilty  of  any 
misconduct,  they  cannot  be  parties,  it  is  not  necessary  they 
should  be  parties;  for  they  cannot  be  supposed  to  know  every 
thing  about  the  affiurs  which  are  committed  to  the  manage* 
ment  of  their  principal.(a)  The  security  is  never  sued  with  the 
principal  in  cases  in  which  he  is  not  bound  to  do  the  same 
thing  which  the  principal  undertakes  to  perform. 

The  judgment  of  the  court  maybe  looked  into  by  the 
securities  in  order  to  see  that  it  was  rendered  against  the  prin- 
cipal for  those  acts  for  which  they  became  responsible.  And 

CaJ  See  ante  225,  the  case  of  Lyics  vs.  CaldwelL  R^    , 
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this  leads  to  the  last  ground  taken,  that  the  decree  in  tfaiscaA 
Was  for  matters  for  which  the  administrators  were  not  an* 
flwerable  in  their  representative  capacity,  and  therefore  a  new 
irial  is  granted,  ntsi  the  plaintiff  releases  the  defendants 
firoro  the  verdict,  for  all  such  matters  as  were  not  properly 
Cbargable  to  them  as  administraters;  and  if  such  release  be 
ilot  given,  the  defendants  have  leave  to  plead  to  such  matters. 
The  case  of  Curettm  vs.  Darby ^  the  other  security,  depends 
upon  this  case,  and  the  same  order  is  made  as  to  that. 

Bauskett  ^  Dutdap,  for  the  motion. 

0*^eal  ^  JohnsionyContr^^ 


V.  Primrose  vs.  Becket  b  Wilkins. 

Under  the  act  of  1815,  allowing  executions  to  be  issued  at  any  time  within 
three  years  after  the  tignin;  and  enrolling  ofjudgment,  withoot  any  re- 
rival  of  the  same,  where  a  judgment  was  signed  29th  April  18^  and/. 
fa,  issaed  the  next  day,  which  was  returned,  without  any  proceedings,  and 
no  other  proceedings  had  unUl  a/./a.  was  is«ned  the  18th  April,  1825, 
and  on  the  15th  iooe,  »ea.  to.  under  which  the  delendant  was  impri- 
tpned,  the  court  disehaiiged  the  defendant,  and  set  aside  the  ca  sa.  on  Uiu 
ground,  Uiat  rt  issued  more  than  three  years  after  judgment,  and  was  ndt 
a  renewal  of  the/  fa. 

Tried  before  judge  Huger,atRichland,fallterm,182i. 

In  this  case  the  plaintiff  obtained  a  judgment  againK 
defendanu,at  spring  term,  1822,  and  issued  his^/a.bear^ 
ipg  date  the  29th  April,  which  was  returned  October  term 
foUowbg,  «  nuUu  bona.''  And  here  the  proceedings  rested 
nnUl  the  18th  April  1825,  when  an  Mom  fi.fa,  was  issaed 
«nd  on  the  15th  of  June  a  ca.  m.  upon  which  the  defendant 
Becket  was  arrested,  who  now  moved  the  court  to  be  dh^ 
barged,  and  Oie  following  order  was  granted:  «  Itappearing 
that  the  ca.  »a.  in  the  above  suted  case,  had  issued  abovw 
three  years  after  the  signuig  of  the  judgment  and  that  exe^ 
cution  had  not  been  annually  renewed,  it  is  therefore  ordered 
that  theeot  «o.  be  set  aside,  and  that  David  Becketi  who  ta 
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SOW  coofiiied  by  virtue  of  said  ca.  sa.  be  discharged  from  bii 
confinement " 

The  plaintiff  moved  the  court  of  appeals  to  set  aside 
the  above  order: 

Ist.  Because  the  law  does  not  require  eiecittions  to  be 
renewed  annually. 

2nd.  Because  the  issuing,  the  alias fi.  fa.  kept  the  judg« 
j&ent  alive,  and  gave  to  the  plaintiff  a  right  .to  issue  a  ca.  Ma. 

3rd.  Because  the  granting  of  the  order  was  in  direct 
opposition  to  an  eipress  act  of  the  legislature,  and  contrary 
to  law  and  justice. 

CoLCOCK,  J. — ^The  words  of  the  act  are  <<  that  it  shall 
and  may  be  lawful  to  issue  execution  on  any  judgment  or 
decree  of  any  court  oflaw  or  equity  in  this  State,  at  any  time 
within  three  years  next,  after  the  signing  or  enrolment  thereof 
without  any  revival  of  the  same." 

By  which  the  legislature  havedispensed  with  the  necet* 
aary  formalities  of  the  common  law  of  reviving  a  judgment 
and  renewing  execution  for  the  period  of  three  years  next 
aAer  the  signing  of  the  judgment.  The  question  then  is,  has 
the  ea.  $a.  in  this  case  been  lodged  within  that  periodf  On  an 
examination  of  the  proceedings,  it  appears  that  the  judgment 
Was  signed  on  th^^  29th  April,  1822,  and  ^. /a.  issued  on  the 
30th  (the  next  dayj  on  which  is  endorsed  <<  no  proceedings, 
execution  returned.'^  akn  «  returned  February^  1825,"  and 
•<  renewed  18th  April  1825."  This  renewal  was  a  fi*fa.  and 
lodged  on  the  same  day.  On  the  back  of  it  is  written  <<  In 
this  case  the  sheriff  will  proceed  on  the  ca.  ta.  14th  Jan<^, 
1825,  (signed)  J.  O'Hanlon,"  upon  which  there  is  no  return. 
It  further  appears  that  a  ca.  »a.  was  issued  on  the  J  4th,  and 
lodged  on  the  15th  June,  1825,  with  a  direction  to  the  she- 
riff to  proceed  on  this  execution  and  not  on  the^i*  fa.  which 
is  dated  14th  June,  1825,  and  is  returned  by  the  sheriff"  reni 
corpus^  8th  October,  1825."  By  which  it  is  clear  hat  th? 
execution  which  has  been  set  aside  was  not  issued  withiu  the 
lime  given  by  the  act.*— The  judgment  having  been  signed 
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29th  April,  T822,  and  the  ca.  sa,  issued  on  the  14tb  June,  anil 
lodged  on  the  15th  June,  18i[>,  nearly  two  months  after  ibe 
tkree^  years. 

But  it  was  contended  that  the  last  execution  may  be 
considered  as  a  renewal  of  tbeone  issued  within  the  three  years. 
If  it  could  be  so  considered,  I  should  have  no  doubt  of  its 
Yalidity;but  a  plaintiff  may  have  both  ajS  fa.  and  ca.  <a.  al 
the  same  time,  though  he  can  proceed  only  on  one  of  thenn 
^iow  here  the  second^. /a.  was  taken  out  on  the  18th  April, 
1825,  and  lodged  with  the  sheriff)  and  remained  in  his  office 
unreturned.  The  ca.  $a,  was  then  not  a  renewal  of  that,  and 
it  cannot  be  considered  as  a  renewal  o(  th^  first,  because  that 
was  Jvnctua  officio  when  the  ca.  sa,  issued,  having  been 
returned  to  the  clerk,  who  had  issued  another^. ^b.  thereon. 
It  was  further  contended  that  the  issuing  of  the  second^.  ^. 
should  be  considered  as  a  revival  of  the  judgment,  and  that 
an  execution  might  issue  at  any  time  within  three  years 
thereafter.  But  that  would  be  a  latitude  of  construction  not 
warranted  either  by  the  words  of  the  act,  or  the  rules  of  con* 
Btruction,  as  applied  to  acts  impugning  the  common  law. 
There  are  no  words  in  the  act  which  authorize  us  to  say,  that 
the  issuing  of  execution  is  to  be  considered  as  a  revival  of  the 
judgment;  on  the  contrary,  the  act  expressly  says  the  execu* 
tion  may  be  issued  at  any  time,  within  the  three  years  without 
renewal;  nor  can  we  extend  the  operation  of  the  act  beyond 
the  obvious  intention  of  the  legislature,  which  was,  to  con« 
aider  the  judgment  as  operative  for  three  years;  the  common 
law  rule,  which  requires  renewal  after  a  year  aiid  a  day,  t9 
the  contrary  notwithstanding. 
Motion  dis;nissed. 

O^IlnnloUy  for  the  motion. 

Wxlliitony  contra. 
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Joseph  Wood  vs.  Edmund  Gec. 

riaintifTsoId  anvl  coDTeyed  to  the  defendaDt  a  tract  of  land,  apco  which  the 
de-eudaat  entered  and  took  popsession:  U|K>n  an  action  of  as^^umpfit  for 
the  pnrchasa  money,  the  court  held,  that  the  plaintiff  might  recover,  al- 
though the  contract  was  never  reduced  to  writing:     For, 

The  conlraf-t  was  at  an  end,  and  there  was  nothing  left  but  a  promise  to  pay 
n  consideration  of  the  land  thus  actually  transferred. 

Or  where  Uf>on  a  parol  contract  for  the  sale  of  land?,  the  contract  has  been 
executed  by  one  party,  aasampsit  may  be  maintained  fur  the  purchase 
aoney. 

Tried  before  his  honoar,  judge  Gantt,  at  Darlingtoil, 
fall  teriD,  18i5. 

In  this  case  it  appears  that  the  defendant  had  sold  and 
conveyed  a  tract  of  land  to  the  defendant,  and  this  action  was 
brought  to  recover  a  part  of  the  purchase  money.  The  pre- 
siding judge  was  of  opinion  that  the  case  came  within  the 
statute  of  frauds,  anci  that  as  the  promise  was  not  in  writing, 
the  plaintiff  could  not  recover,  and  ordered  a  nonsuit. 

This  was  a  motion  to  set  aside  that  nonsuit. 

NoTT,  J. — If  it  were  to  be  understood  that  the  titles 
were  executed  by  the  plaintiff,  and  not  accepted  by  the 
defendant,  I  should  concur  with  the  presiding  judge  iu  opi- 
nion. Either  of  the  parties  may  recede  as  long  as  the  contract 
IS  in  parol.  But  the  brief  states,  that<<  the  plaintiff  offered  to 
prove  that  he  had  made  titles,  and  that  the  defendant  entered 
and  continued  to  exercise  acts  of  ownership  over  it.".  The 
judge  appears  to  accede  to  the  correctness  of  that  statement, 
because  he  refers  to  it  in  his  report  and  snys:  ^<  the  ground 
taken  in  the  notice  is,  that  where  the  contract  has  been  exe- 
cuted by  one  party,  assumpsit  may  be  maintained  for  the 
purchase  money.  I  thought  differently."  The  judge  says 
therefore  expressly,  that  admitting  the  fact  as  set  forth  by  the 
plaintiff,  he  was  of  opinion,  that  the  action  could  not  be  main- 
tained. In  that  opinion  1  cannot  concur.  After  the  titles  were 
made  and  accepted,  it  was  no  lon^rer  a  contract  respecting 
the  sak  of  land.    The  contract  was  at  an  end,  and  there  was 
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nothing  left  but  a  promise  to  pay  io  consideradonof  the  land 
thus  actually  transferred. 

If  the  promise  had  been  in  considerattoo  of  a  verbal 
promise  which  had  not  been  executed*  it  certainly  could  not 
have  been  inforced.  But  having  been  made  for  a  consideration 
actually  received  the  plaintiff  was  entitled  to  recover.  It  is 
said  that  this  is  only  the  statement  of  counsel  of  what  he  could 
provci  but  that  no  such  evidence  was  given.  But  the  evi* 
dence  was  not  offered,  because  the  presiding  judge  held  that 
it  was  not  admissible.  I  am  of  opinion  that  the  motion  to  set 
aside  the  nonsuit  ought  to  prevail. 

Lfivy  fy  WUkinsy  for  appellant. 
Evani  fy  CoggfihaUf  contra. 


John  N.  Davis  vs.  Culncv  &  Jobnson. 

To  mtintaia  tresspaat  quare  eUnuumfregU^  the  pUintiiTmiMt  bare  either  au 

•etoal  or  conttroetive  potiemoa. 
A  ooDttnictive  ponestioD  is  saOioieDt,  where  the  deiendaat  is  not  in  the 

ectaal  posseision. 
V^here  the  land  is  leased,  the  landlord  canaet  bring  the  action;  the  tenant 

must. 
Bat  where  a  person  is  onfy  pat  into  the  possession  of  land  to  preyent  the 

trespasses  of  others,  his  ponession  is  the  poesesiioa  of  the  landlord,  who 

may  maintain  his  action  of  quart  elauiwnfregU,  notwithstanding  sneh  am 

agent  may  be  allowed  to  cnltiyate  a  part  of  the  land  for  himself. 
The  part  of  the  land  so  cnltiTated  by  the  agent  or  tenant  may  be  eonsidered 

as  in  his  ezdusiTe  possession,  and  the  rest  in  the  possesuon  of  the  land* 

lord. 

The  following  was  the  report  of  judge  Gantt,  who  tried 
the  case. 

^*  This  was  an  action  of  trespass  vt .  el  or.  for  takiufp 
some  plank.  The  plaintiff  bad  never  been  in  possesnon  of 
the  house,  from  tbe  loft  of  which  the  loose  plaok  was  takesy 
unless  indeed  by  his  tenant. 

The  jury  found  for  the  defendaftt,  oo  tbe  following  W^ 
tifflony. 
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•  Scth  Kilkiar,  proved  that  be  heard  Clancy  say  that 
he  took  the  plank  from  a  house  which  plaintiff  purchased 
of  Capps;  heard  Johnson  say  that  he  had  sold  the  plank  to 
-Clancy. 

Clubb,  the  plainttfi^s  tenant  was  living  on  the  land  at 
the  time  the  plank  was  taken,  and  forbid  Clancy  from  taking 
the  plank.     About  three  parts  of  the  plank  in  the  loft  was 

taken  out. 

Cross  examined,  says:  That  Clobb,  lived  three  hun- 
dred yards  from  the  house  from  which  the  plank  was  taken, 
and  in  a  different  enclosure.  The  boards  were  loose  and 
Johnson  had  been  living  there,  ^i  his  witness  proved  the  exe- 
cution of  a  deed  from  C*apps  to  plaintiff,  of  certain  land. 

Sessions  proved  that  he  made  a  survey  of  the  land 
and  that  the  house  where  Franklin  lived  was  within  the  lines 
claimed  by  Davis. 

Kielleisr  was  again  called,  and  said,  that  Johnson 
lived  in  the  house  where  Franklin  did,  and  was  tenant  to 
Davis.  He  (" Johnson)  sold  the  plank  to  Clancy  just  before 
Jie  moved  off. 

I  charged  the  jury  that  this  was  a  possessory  action^ 
and  such  as  could  not  be  maintained  by  him  in  reversion. 
That  the  law  gave  a  jpemedy  by  action  on  the  case  for  waste 
to  the  reversions,  but  that  taking  loose  plank  from  a  loft 
was  not  such  an  Injury  as  would  amount  to  waste  and  author* 
ize  the  reversioner  to  bring  an  action;  and  that  if  it  should 
amount  to  waste,  still  tresspass  ti  et  artais  was  not  the  appro* 
priate  remedy.  That  the  action  of  tresspass  Vi  etarmi$  might 
be  maintained  by  the  tenant  in  possession,  but  not  by  the 
reversioner.  Whether  the  tenant  had  a  title  or  not  I  did  not 
think  material.  The  plaintiff  proved  tfrat  Clubb  was  his 
tenant;  and  if  any  one  had  a  right  to  the  action,  it  was  Chibb, 
Ae  tenant. 

Either,  Clubb  was  tenant  to  Davis,  or  he  was  not;  If 
tenant,  the  right  of  action  was  in  him;  if  not,  then  the  plaintiff 
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had  neither  an  actual  or  constructive  possession,  and  cons^* 
quently  could  not  maintain  the  action  of  tresspass." 

The  plaintiff  moved  to  set  aside  this  verdict,  on  the 
ground,  that  his  honour  had  charged  the  jury  erroneously. 

NoTT,  J. — It  appears  from  the  declaration,  that  this 
was  an  action  of  tresspass  jtMire  c/av^umyr^igftV,  for  breaking 
and  entering  the  plaintiff's  close,  and  taking  plank  fronn  his 
house,  be.  This  is  a  possessory  action,  and  the  plaintiff  must 
have  either  an  actual  or  constructive  possession  to  enable 
him  to  uiaintRin  it.  When  the  defendant  is  not  in  the  actual 
possession,  a  constructive  possession  on  the  part  of  the  plain* 
tiff  is  sufficient.  The  possession  is  presumed  lo  be  in  him 
who  has  the  right.  Johnson,  one  of  the  defendants,  occupied 
this  land  as  the  tenant  of  the  plaintiff  the  year  before  this 
action  was  brought.  That  was* sufficient  evidence,  both  of 
title  and  possession,  to  enable  the  plaintiff  to  maintain  the  ac- 
tion. But  it  is  contended  that  the  plaintiff  had  leased  ihe  land 
to  Clubb,  and  had  therefore  parted  with  the  possession;  and 
that  the  tresspass  if  any  was  committed  upon  Clubb,  and  not 
upon  the  plaintiff,  and  that  the  action  should  have  been  bro't 
by  him.  And  that  seems  to  have  been  the  opinion  of  the  pre- 
siding judge.  A  question  has  been  raised  in  the  course  of  the 
argument,  whether  the  decisions  of  our  courts  have  not 
altered  the  English  law  upon  that  subject.  It  is  said  to  have 
been  decided  in  this  state,  that  the  possession  by  a  tenant  is 
the  possession  of  the  landlord,  aud  that  he  may  maintain  an 
action  of  tresspass  notwithstanding  the  premises  may  have 
been  leased  to  another.  But  I  am  not  aware  of  any  decision 
of  our  courts  at  variance  with  the  decisions  of  the  English 
courts  in  that  respect.  I'bere  is  a  species  of  tenantry  in  thit 
country  which  is  very  unusual  if  not  altogether  unknown  ii| 
England.  It  is  not  unusual  for  persons  owning  tracts  of  uu^ 
occupied  lands,  to  place  agents  on  the  lands  ibr  the  purpose 
of  holding  possession  for  them,  and  to  protect  the  lands  from 
depredaiiou.  Such  a  tenantry  is  not  considered  as  conveying 
any  right  to  the  tenant:  Such  a  possession  is  considered  the 
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pbts^sionofthelaDdlord  and  do!  of  the  teoant^iiotwithatttad* 
ing  he  may  be  allowed  the  privilege  of  cultivatiDg  a  part  of 
the  land  for  his  own  use.  The  part  thus  occupied  by  the 
tenant,  may  be  considered  as  in  his  exclusive  possession,  and 
no  more.  And  I  appr'^hend  that  under  similar  circumstances, 
such  would  be  the  decision  in  Kngland.  In  the  present  case, 
the  nature  of  the  tenantry  of  CInbb  does  not  appear.  Whe- 
ther  the  land  was  actually  leased  to  him,  and  if  it  were,  whe- 
ther it  embraced  the  whole  tract,  or  only  the  field  which  he 
occupied  does  not  appear.  It  would  appear  to  me  that  he 
could  not  liave  any  claim  to  the  house  where  the  trespass 
was  coramittei,  for  he  was  called  upon  as  a  witness,  and  no 
question  was  made  as  to  his  interest  in  the  case*  There  was 
no  evidence  therefore  of  the  plaintiff's  divestiture  of  posses 
sion  so  as  to  deprive  him  of  a  right  of  action.  With  regard  to 
the  evidence  1  shall  express  no  opinion,  because  the  instruc- 
tions of  the  court  to  the  jury  on  the  law  precluded  all  inquiry 
into  the  facts.  I  am  of  opinion  a  new  trial  ought  to  be 
granted. 

JHUer^  for  the  motion. 

Haynesworthj  contra. 


William  Triumier,  Commiisioner  in  Equity  ct.  John  H. 

Hamilton,  and  others* 

Where  the  plaintiff  aaed  on  a  bond  as  Commisnoiier  la  EqiUt3r«a  plM  that 

he  it  not  Commtsfioner  is  a  plea  in  bar. 
Upon  the  ooort^s  ordering  a  plea  to  be  stnoken  cat  as  improper,  it  may  grant 

time  to  the  party  to  plead  oyer. 
Where  the  subject  matter  of  the  plea  tends  to  shew  that  the  plaintiff  cannot 

maintain  any  action,  it  should  be  pleaded  in  bar,  and  not  la  abatsmeaL 

Tried  before  judge  Richardson,  Spartanburgh,  fall 
term,  1825. 

'J^his  was  an  acdon  of  debt  on  a  note  under  seal  bro'c 

« 

by  William  Trimmier,  commissioner  in  equity  of  Spartan* 
burgb^as  successor  in  office  of  Simpson  Foster  Jate  commis-- 

r^4 
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fiiooer.  There  was  an  order  for  judgment  by  default  for 
want  of  a  plea,  and  the  defendants  were  on  terms  of  pleading 
issuabl^^;  on  the  second  day  of  court,  they  pleaded  in  bar,  that 
the  plaintiff  was  not  the  commissioner  in  equity,  nor  the 
successor  in  office  of  Simpson  Foster  and  concluded  to  the 
country,  which  plea  was  not  verified  by  affidavit.  On  the 
last  day  of  court  the  plaintiff's  attornev  moved  the  court  to 
strike  out  the  plea  as  being  a  plea  in  abatement,  and  to  sign 
judgment  as  for  want  of  a  plea.  His  honour,  granted  ifae  first 
motion  and  ordered  the  plea  to  be  stnckennut,as  being  only  a 
plea  in  abatement,  which  could  not  be  put  in  after  the  order 
for  judgment  by  default,  but  refused  tlie  moUonto  sign  judg- 
ment, and  granted  leave  to  plead  over,  which  produced  aeon- 
tinoance  of  the  cause. 

The  plaintiff  now  moved  the  court  of  appeals  to 
reverse  the  decision  of  his  honour  and  for  leave  to  sign  final 
judgment,  on  the  ground^  that  the  detendants  under  the  cir- 
cumstances had  no  right  to  plead  over,  and  that  the  plaintiff 
was  entitled  to  judgment. 

CoLcocK,  J. — In  this  case,  two  questions  arise,  first 
whether  the  plea  in  its  nature  was  an  issuable  pleaf 

And  secondly,  has  a  judge  the  power  to  give  further 
time  to  a  defendant,  when  he  orders  his  plea  to  be  stricken 
out.^ 

There  are  many  matter<9  which  may  be  pleaded  either 
in  abatement  or  bar,  as  best  suit  the  views  of  the  defendant. 
And  therefore  the  argument  which  goes  to  shew,  that  this 
natter  may  have  been  pleaded  in  abatement  does  not  prove 
that  it  may  not  have  been  pleaded  in  bar.  The  defendant  by 
his  default  had  suffered  an  interlocutory  judgment  to  be 
obtained  against  him,  he  was  therefore  driven  to  the  necessity 
of  pleading  in  bar  if  he  could  do  so,  of  which  there  can  be 
no  doubt.  He  denies  the  right  of  the  plaintiff  to  maintain  an 
action  in  the  character  of  commissioner.  This  certainly  goes 
to  the  destruction  of  the  action.  The  subject  is  placed  in  a 
very  perspicuous  light  by  Chitty,  (I  vol.jp.  434.)  "When- 
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over  the  subject  matter  of  a  plea,  or  defence,  is,  that  the 
plaintiff  cannot  maintain  any  action  at  any  time  in  respect  of 
the  supposed  cause  of  ae  ion  it  may  and  usually  should  be 
pleaded  in  bar;  but  matters  which  merely  defeat  the  present 
proceedings  and  do  not  shew  that  the  plaintiff  is  forever 
concluded  should  in  general  be  pleaded  in  abatement. 

*<There  are  however  some  matters  which  may  be  pleaded 
in  abatement  or  bar;  as  in  replevin  for  goods,  the  defendant 
may  plead  property  in  himself  or  in  a  stranger  either  in  abate- 
ment or  bar;  so  outlawry  for  felony,  alien  enemy,  and 
attainder,  where  the  cause  of  action  is  thereby  forfeited,  may 
be  pleaded  in  abatement  or  in  bar."  And  he  adds  '^when  the 
defendant  has  omitted  to  plead  in  abatement  in  due  time  he 
must  then  plead  in  bar.*^  The  examples  here  given  however 
may  be  said  not  to  reach  the  case;  that  of  alien  enemy  cer«* 
tainly  does;  but  Ckiity  does  not  leave  the  subject  in  doubt;  for 
in  page  445,  he  lays  down  the  true  criterion  which  distinguishes 
a  plea  in  abatement  from  a  plea  in  bar, — "  where  the  subject 
matter  of  the  plea  tends  to  shew  that  the  plaintiff  cannot  main- 
tain any  action,''  it  should  be  pleaded  in  bar,  and  not  id 
abatement.  Therefore  where  the  action  is  by  an  adminis- 
trator stating  a  gra  it  of  administration  from  a  bishop  of  a 
particular  diocese,  a  plea  of  bona  notabilia  should  be  in  bar 
and  not  in  abatement;  because  it  shews  that  the  plaintiff  has 
no  right  to  sue  at  all  in  the  character  of  administrator:  so 
here,  the  plea  was  intended  to  shew  that  the  plaintiff  could  not 
sue  in  the  character  of  commissioner.  It  is  not  intended  to 
give  any  opinion  on  the  form  of  tb«  plea,  for  that  is  nc^ 
before  us. 

If  however  the  judge  thought  proper  to  strike  it  out,  he 
certainly  had  a  right  to  exercise  a  discretion  as  to  giving  fur^ 
ther  time  to  plead.  This  discretion  roust,  from  the  very  nature 
of  things  be  invested  in  every  judge.  If  a  plea  is  frivolous  of 
is  intended  only  for  the  purpose  of  delay,  no  ^uch  hidulgence 
should  be  granted;  but  where  the  attorney  seriously  intended 
it  to  be  tried,  and  for  any  defect  in  form  or  otherwise  it  is 
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itricken  oot,  it  certainly  would  be  injustice  to  the  rights  of 
parties  to  refuse  further  time  to  plead;  and  on  all  these  cir- 
cumstances the  presiding  judge  must  be  best  qualified  to 
decide. 

Here  an  issue  was  tendered;  if  informally,  the  plaintiff 

might  have  demurred* 

The  motion  is  refused. 

Henry  fy  Earle^  for  the  motion* 
DaviSf  contra. 


Gabland  Hinciit  vs,  John  Fostisr. 

To  m  aetioD  of  ueampflit,  defendant  pleaded  a  tender  before  action,  Tiz:  oa 
the  Cth  March  1823;  and  the  plaintiff  replied  that  his  writ  was  toedootoo 
thefirttMovIay  after  the  fonrih  Monday  in  October,  1822.  The  defendant 
rejoined  that  the  tender  waa  made  before  suit  broa^ht  Held  that  plain* 
tiir*s  replication  most  be  taken  as  true,  and  that  defendants  pleaongfat 
not  to  have  been  allowed,  without  showing  that  he  tendered  coats  also. 

Tried  before  Judge  Gaillard,  at  Lancaster  spnng 
term,  t625. 

This  was  an  action  of  assumpsit,  to  which  the  defen- 
dant pleaded  that  he  hhd  tendered  the  i^um  due  before  the 
commencement  of  the  action;  to-wit:  dn  the  sixth  day  of 
March,  1823.  The  plaintiffreplied  that  his  writ  was  sued  out, 
the  first  Monday  after  the  fourth  Monday  in  October,  1822. 
The  defendant  in  his  rejoinder  does  not  deny  the  truth  of  the 
replication,  but  merely  states  that  the  tender  was  made  before 
the  suing  forth  the  original  writ.  Under  this  state  of  plead* 
ings,  the  jury  under  the  direction  of  the  presidingjudge  ^ound 
a  verdict  for  the  defendant.  And  this  was  a  motion  for  aneir 
trial,  on  the  ground  that  the  verdict  was  contrary  to  law. 

NoTT,  J. — ^The  defendant  pleaded  a  tender  on  the 
sixth  of  March,  1823.  The  plaintiff  replies  a  writ  sued  out 
the  first  Monday  ^fter  the  fourth  Monday  in  October,  preced- 
ing, That  allegation  is  not  denied  by  the  rejoinder.  It  must 
therefore  be  taken  as  true,  and  if  true,  then  the  defendant'* 
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pica  ongbt  not  to'  have  been  allowecl,  withont  shewing  that 
he  had  tendered  or  offered  to  pay  the  costs  also* 
The  motion  must  therefore  be  granted. 

JjUUj  for  the  motion. 

ti  illiams  h  Clinton,  contra.    . 


GaoHOE  Miller,  Assignee  vs.  Wm.  Bagwell  and  others. 

Where  a  defendant  was  taken  under  a  bail  writ^Httd  the  sheriff,  bj  mistake 
took  m  bond  lor  the  prison  bounds,  slating;  defendants  imprisoomenl  to 
hare  been  under  a  ea.  ta,  the  court  held  the  bond  void,  and  that  the  de^ 
fendant  was  not  estopped  to  shew  that  tliere  was  m*  ea.  sa, 

A  recital  to  amount  to  an  estoppel,  must  come  from  the  party  .to  be  estopped, 
and  not  from  the  oppostta  side. 

Whatimses  amount  to  an  estoppel  and  what  not. 

To  debt  on  a  bond  a^inst  the  securities  for  the  prison  bounds,  defendants 
pleaded  performance  g;eneniUy,  and  replication  that  the  defendant  did  not 
render  in  a  schedule,  &c.  according  to  the  oondition  of  the  bond,  a  rejoin- 
der that  the  securities  surrendered  the  principal  to  the  sheriff,  who  re* 
ceived  him,  and  di8charg;ed  them,  was  held  ill,  and  not  a  good  answer  to 
plaintiff's  replication. 

The  securities  to  a  prison  bounds  bond  cannot  discharge  themselres  by  a 
surrender  of  their  principal  to  the  sheriff. 

It  is  no  defence  to  an  action  agiainst  the  securities  on  a  prison  bounds  bond, 
that  property  ot  the  defendant  had  been  sold  under  a  H.fa,  for  the  plaintiff 
may  take  out  both  a  JL  fa.  and  ea.  ta.  at  the  same  time,  provided  he 
proceed  but  upon  one. 

Bat  a  levy  is  jmma  facie  evidence  of  sati^factton;  and  where  a  ea,  ta,  was 
executed  but  four  daysaAer  a  levy,  before  it  waa  possible  the  levy  coaid 
have  been  disposed  of,  it  was  held,  that  all  th»  prooeedinp  under  the  ea, 
ta.  were  void. 

Jf  here  a  bond  is  given  for  the  prison  bounds,  and  Vne  debtor  remains  within 
the  rules  forty  days,  without  rendering  his  schedule,  and  is  then  committed 
to  the  jail,  the  seonriiiee  are  not  thereby  diMjharged  from  liability  on  the 
bond;  but  the  plaintiff  has  the  doubW.securtty  of  the  bond,  and  the  con- 
finement of  the  defend  auL 

Tried  before  judge  Richardson,  at  Spartanburg,  fall 
term,  1825. 

This  was  an  action  of  debt  brought  by  the  plaintiff,  as 
assignee  of  the  sheriff  of  Spartanburg,  against  Muse  Tollison 
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(since  deceased)  and  the  present  defendants,  his  securities,  od 
a  bond  given  to  the  sheriff,  under  the  prison  bounds  act. 
The  defendants  in  addition  to  the  general  issue  pleaded  seve- 
ral pleas  in  bar. 

First,  they  craved  oyer  of  the  bond,  which  bore  date 
the  14th  of  January,  1823,  and  set  it  out  verbatim,  with  the 
condition,  which  was  in  these  words,  viz:  "  the  condition  of 
the  above  obligation  is  such  that  if  the  above  bound  Muse 
Tollison,  who  is  in  custody  of  the  aforesaid  Thomas  Poole, 
by  virtue  of  a  writ  of  capias  ad  satirfaciendum^  at  the  suit  of 
George  Miller,  shall  remain  within  the  rules,  bounds  and 
limits  of  the  jail  of  Spartanburg  district,  as  established  by 
law,  and  also  within  forty  days  render  to  the  clerk  of  the 
court  of  common  pleas  in  the  district  of  Spartanburg,  afore- 
said, a  schedule  on  oath  or  affirmation  of  his  whole  estate,  or 
of  so  much  thereof  as  will  satisfy  the  sum  due  on  the  aforesaid 
writ  otcapias  ad  satisjaciendmrnj  by  force  of  which  he  stands 
confined^  then  the  above  obligation  to  be  void  and  of  no  efiect, 
else  to  remain  in  full  force  and  virtue,''  and  pleaded  performance 
generally;  to  which  plea  the  plaintiff  replied,  assigning 
breaches,  and  issue  was  taken. 

The  second  special  plea  in  bar  was,  "  that  the  plaintiff 
ought  not  to  have  or  maintain  his  aforesaid  action  thereof 
against  the  said  defendants,  because  they  say  that  the  said 
Muse  Tollison  was  not  in  custody  of  the  said  Thomas  Poole^ 
shttrifTas  aforesaid,  by  virtue  of  a  writ  of  capias  ad  satisfad" 
endum,  at  the  suit  of  George  Miller,  and  that  no  capiat  ad 
iatisfaciendum  ever  iSsued  out  of  the  court  of  common  plea^ 
against  the  said  Muse  Tollison  at  the  suit  of  the  said  Gecirge 
Miller,  as  set  forth  in  the  condition  of  the  said  writing  obli* 
gatory  in  the  said  first  plea  mentioned  and  set  out,  as  accor- 
ding to  law  there  ought  to  have  been,"  with  a  verification 
and  prayer  of  judgment. 

To  this  plea  the  plaintiff  demurred  generally,  and  the 
defendants  joined  in  demurrer. 
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The  third  special  plea  was  aeiio  non.  fyc.  <<  because 
they  say  that  after  the  execution  of  the  said  supposed  writing 
obligatory,  to<wit,  on  the  21st  day  of  January  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  twenty  tliree.  Muse 
ToUison  the  principal  was  delivered  up  and  surrendered  to 
Thomas  Poole,  slieriffof  Spartanborg  district  the  obligee  of 
the  said  writing  obligatory,  in  discharge  of  these  defendants, 
(his  securities)  who  accepted  and  received  the  said  Muse, 
wheineby  the  said  defendants  were  released  and  discharged 
from  any  further  liability  under  the  said  supposed  writing 
obligatory,"  with  a  verification  and  prayer  of  judgment. 

To  this  plea  there  was  a  general  demurrer  and  joinder 
in  demurrer. 

The /ourM  special  plea  was  actio  non,  ^c.  <<  because 
they  say  that  on  the  10th  day  of  January  1823  the  goods  and 
chattels^  lands  and  tenements  and  real  estate  of  the  said 
Muse  was  levied  on  by  virtue  of  a  fieri  facias j  in  favour  of 
the  said  plaintiff,  and  sold  by  the  said  Thomas  Poole,  sheriff 
as  aforesaid,  on  the  1st  Monday  in  February  next  ensuing,  by 
virtue  of  said  levy  and  execution,  at  the  instance  of  the  said 
plaintiff,'^  with  a  verification  and  prayer  of  judgment* 

To  this  plea  there  was  also  a  general  demurrer  and 
joinder  in  demurrer. 

The  fifth  special  plea  was  actio  nouy  ^c.  "because  they 
say  that  after  the  execution  of  the  said  supposed  writing  ob- 
ligatory, to-wit,  on  the  fifth  day  of  May  in  the  j'ear  of  our 
Lord,  one  thousand  eight  hundred  and  twenty  three,  the  body 
of  Muse  ToUisoa  the  priucipal  was  confined  in  the  jail  of 
Spartanburg  district,  in  the  custody  of  Thomas  Poole,  sheriff 
as  aforesaid,  at  the  instance  of  the  said  George  Miller,  for  the 
debt  aforesaid,''  with  a  verification  and  prayer  of  judgment. 

To  this  plea  there  was  also  a  general  demurrer  and 
joinder  in  demurrer. 

The  case  was  heard  pn  the  demurrers  only:  And  at  the 
liearing  the  presiding  judge  overruled  the  demurrers  to  the 
second  and  fifth  pleas,  on  which  he  gave  judgment  for  the 
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de/endants:  And  sastained  the   demurrers  to  the  third  and 
fourth  pleas,  oii  which  he  gave  judgment  for  the  plahitiflf. 

Both  parties  appealed  from  the  decision  of  bis  honour 
on  the  circuit.  The  plaintiff's  council  moved  to  reverse  the 
decision,  and  to  set  aside  the  judgment  for  the  de^dants  on 
the  demurrer  to  the  second  und  Jifth  special  pleas,  and  the 
defendants  counsel,  moved  to  reverse  the  decision*  and  to  set 
aside  the  judgment  for  the  plaintiff  on  the  demurrer  to  the 
third  ^nd  fourth  special  pleas. 

fVaddy  Thompson^  (or  the  motion, — ^Cited  Stonty  vs. 
X^nN'eilL  1  Jd*  Cord  85,  a  party  cannot  aver  against  his  own 
bond  or  deed.  (fViUe$  9.  Cro.  Ehz.  587 .J  The  sheriff  had 
no  right  to  receive  him  upon  surrender,  because  it  was 
against  the  condition  of  the  bond.  They  had  no  right  to 
surrender,  for  giving  the  bond  is  a  privilege  to  the  debtor.^ 
(1  M'Cord  57g.  4  Johnson  Rep.  407.) 

Irby  contra. — ^This  was  intended  as  a  bail  bond,  and 
made  a  prison  bounds  bond  by  mistake.  (2  Brevard  161. 
2  Bay  208.     The  ea.  sa.  was  the  consideration  of  the  bond. 

Davis — Cited  Hayne  vs.  Maltby^  (3  Term.  Rep.  438.) 
The  sheriff  had  the  right  to  receive  the  defendant,  when  sur- 
rendered, but  he  could  not  have  been  compelled  to  do  it. 
Did  they  not  surrender  him  at  their  own  accord?       Ha 
accepted  him  then  at  their  request. 

Earlt^  in  reply. — ^The  court  will  presume  that  be  was  in 
lawful  custody.  But  he  may  rebut  that.  He  does  not  plead 
that  he  was  not  in  lawful  custody,  but  that  there  was  no  ea. 
sa.  A  party  niiay  acknowlege  himself  in  custody  without  a 
ea.  sa.  He  does  not  allege  any  pretence,  &c.  ( IVUUs  25., 
Cro.  Eliz.  757.; 

NoTT,  J.— This  ca&e  was  brought  before  the  circuit 
judge  upon  several  pleas  and  demurrers,  all  of  which  are  now 
submitted  to  this  court.  The  demurrers  to  the  second  plea 
was  overruled  by  the  judge  below;  and  a  motion  is  now  made 
to  reverse  the  decision.  It  must  be  admitted  that  the  only 
evidence  of  authority  upiD  whtfh  the  sheriff  could  exact,  the 
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bond  in  question,  from  the  principal  obligor,  would  be  a  writ 
of  capias  ad  satisfaciendum.  Such  a  writ  would  have 
authorized  him  to  have  confined  hhn  within  the  four  walls  of 
tije  jail,  and  therefore  authorized  the  taking  of  the  bond.  I 
say  that  is  the  only  evidence,  because  the  sheriff  having  held 
that  as  the  authority  upon  which  he  proceeded,  he  could  not 
justify  himself,  by  the  adduction  of  any  other.  The  bond 
was  therefore  given  to  save  the  defendant  from  actual  impri- 
sonment. A  bond  exacted  by  any  individual  under  similar 
circumstances,  would  have  been  voidable  on  the  ground  of 
duress.  But  taken  by  a  public  officer,  under  the  garb  of 
legal  authority,  it  was  not  only  voidable,  but  it  was  an  act  of 
oppression,  which  ought  to  subject  tlie  officer  |o  the  severest 
animadversions  of  the  law.  It  is  no  excuse,  to  say  that  it  was 
done  through  ignorance,  or  inadvertence.  The  law  has  too 
great  a  regard  for  the  liberty  of  its  citizens,  to  suffer  it  to  be 
violated  with  impunity,  by  the  ignorance  or  carelessness  of 
its  agents^  If,  therefore,  the  facts  stated  in  the  plea  are  true, 
*^  that  he  was  not  in  custody  by  virtue  of  tt  ca.  sa.  and  that 
no  such  ca,  sa,  bad  ever  issued  against  him,"  and  thedemur« 
rer.  admits  them  to  be  true,  the  sheriff  acted  without  autho^ 
rity.  The  bond  is  therefore  void,  and  the  defendants 
are  entitled  to  the  benefit  of  their  pleas.  It  would  be 
strange,  passing  strange,  indeed  it  would  be  a  reproach  to 
our  law  if  it  were  otherwise.  The  ground  which  is  taken  la 
support  of  the  dem'jrrer,  is  that  the  defendants  are  estopped, 
by  the  recital  in  the  condition  of  the  bond,  from  alleging  that 
there  was  no  ca.  sa.  This  principle  is  attempted  to  be  sup* 
ported  by  the  cases  o(  Shelley  and  Wright^  fVUles  9.  Cossens 
and  Cossensj  Do.  25.  and  tVUloughhy  and  Brocks^  Cro,  Eliz. 
556-7.  But  these  cases  do  not  support  the  doctrine.  It  is 
a  general  rule  of  law  and  a  correct  one  too,  that  a  man  cannot 
aver  against  his  own  deed.  But  that  is  where  he  has  alleged 
some  particular  fact  within  his  own  knowledge,  and  which 
forms  a  part  of  the  consideration  for  his  undertaking,  and  that 

is  the  whole  extent  to  which  the  cases  relied  on  go.    But  the 

55 
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Jirinciple  cannot  be  extended  to  an  aligation  comiDg  from  tbe 
other  party,  and  which  can  necessarily  be  known  only  to  him| 
although  contained  in  the  recital  of  a  deed  made  by  the 
defendant.  In  the  case  of  Hayne  vs.  Maltby^  3  D.  and  £• 
438,  it  appears  tiiat  the  defendant  had  purchased  the 
privilege  of  using  a  certain  patent  machine  from  tbe  pre- 
tended patentee.  He  bad  entered  into  certain  covenants 
reciting  the  right  of  tbe  plaintiff  to  the  patent  and  obliging 
himself  to  employ  the  machine,  with  certain  restrictions. 
This  was  an  action  for  a  breach  of  some  of  those  covenants. 
The  defendant  pleaded  among  other  things  that  tbe  plaintiff 
itiad  no  right.  The  plaintiff  demurred,  as  in  this  case,  on  the 
ground  that  tbe  defendant  was  estopped  by  bis  deed  from 
putting  that  matter  in  issue.  Lord  Kenyan  said,  ^<  now  id 
point  of  conscience  it  is  impossible  that  two  persons  can 
entertain  different  ideas  upon  the  subject.  But  it  is  said  that 
though  conscience  fails,  the  defendant  is  estopped  in  point  of 
law  from  saying  that  tbe  plaintiff  had  no  privilege  to  confer* 
But  the  doctrine  of  estoppel  is^ot  applicable  here.  Tbe 
person  supposed  to  be  estopped  is  the  very  person  imposed 
upon."  (3  D.  and  E.  438.)  Does  not  every  word  of  that 
learned  judge  app^  to  this  case.  The  plaintiff  a  public 
officer,  pretending  to  be  clothed  with  legal  authority,  arrests 
%he  defendant,  and  is  about  to  throw  him  into  jail.  He 
resorts  to  tbe  only  refuge  which  tbe  law  affords,  which  was 
the  bond  in  question,  and  which  we  must  presume  was  dictated 
by  the  sheriff  himself;  for  the  defendant  could  have  bad  no 
hand  in  making  the  terms.  And  now  because  he  has  intro* 
duc^d  into  it  an  alligation  that  he  had  a  ea.  sa.  whlcb 
auUiorized  the  proceeding  f  although  he  admits  the  alligatioQ 
to  be  false)  he  contends  that  the  person  thus  imposed  upo^ 
and  a|tpressed  is  estopped  from  denying  it;  for  it  is  to  be 
observed  that  this  is  an  alligation  coming  from  the  sheriff 
^nd  not  from  the  defendant.  He  could  not  find  under  what 
authority  the  sheriff  acted,  but  by  his  own  representation. 
A  pennon  is  only  estopped  frwi  doing  bis  own  acts,  tat  not 
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tile  acts  of  another.  If  a  man  sell  land  to  which  be  has  no  ^ 
litle,  and  afterwards  acquire  a  title,  he  shall  be  estopped  by 
bis  deed  from  disputing  the  title  which  he  has  made.^'a^  If  a 
person  enters  into  a  covenant^  to  pay  for  personal  property,  the 
possession  of  which  he  acknowledges  to  have  received,  he 
will  be  estopped  to  deny  the  receipt  of  it,  because  it  is  a  &ct 
which  he  must  have  known,  and  has  admitted.  But  if  he 
recite  in  the  same  instrument  that  it  was  the  property  of  the 
Teodor,  he  may,  nevertheless  shew  that  the  vendor  had  no 
title:  because  it  would  be  apparent  that  it  was  an  alligation 
founded  upon  the  representation  coming  from  him,  the  truth 
of  which  the  vendw  could  not  knoii,  and  cannot  be  supposed 
to  admit  bj/  such  recital.  The  distinction  therefore  between 
those  recitals  which  do,  and  those  which  do  not,  amount  to 
estoppels,  I  think  is  apparent.  A  public  officer  might  shelter 
himself  from  the  grossest  acts  of  oppression  if  such  a  subter- 
fuge were  to  be  allowed.  I  am  of  opinion  therefore,  that  the 
demurrer  ought  to  be  overruled,  and  that  the  decision  of  the 
circuit  court  must  be  reversed.  It  is  therefore  unnecessary, 
for  the  purpose  of  deciding  this  case,  to  go  into  a  consideration 
6{  the  other  question  submitted  to  the  court.  But  as  the 
counsel  are  of  opinion  that  .a  derision  on  the  other  points  of 
the  case  may  become  important,  in  other  questions  which  will 
probably  grow  out  of  this  transaction,  I  will  proceed  to 
express  the  opinion  of  the  court  on  the  other  points  also. 

Before  1  proceed  to  consider  the  third  plea,  as  it  is 
called,  I  must  take  occasion  to  remark,  that  I  do  not  think 
the  proceedings  in  this  case  exhibit  the  best  possible  spec!*- 
men  of  special  pleading.  The  defendant  in  the  first  instance 
pleaded  performance  generally,  to  which  the  plaintifi'  replied, 
assigning  as  a  breach  that  the  defendant,  Muse  Tollison,  did 
not  rendef  in  a  schedule  inc.  according  to  the  condition  of  his 
bond.  This  plea  must  be  takes,  therefore,  as  a  rejoinder  to 
that  replication  and  not  a  plea  in  bar  to  the  declaration. 
The  question  then  is,  whether  it  is  a  good  answer  to  the  plain- 


(a)  See  the  ^ase  of  JUcder  vs,  Crai^^anie.  411« 
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tiff's  replication.  I  do  not  think  that  It  is.  The  defendant  was 
in  custody  on  a  ca,  sa  ;  on  the  14ih  of  January,  he  entered 
into  this  bond  by  which  he  became  entitled  to  the  prison 
rules.  That  was  a  privilege  allowed  him  b^  law:  and  it  was 
one  ofwhicii  he  could  not  be  deprived,  but  by  failing  to  per- 
form the  condition  of  the  bond  His  securities  had  not  stipu- 
lated thai  they  should  be  at  liberty  to  surrender  him  to  the 
sheriff.  Their  undertaking  was,  that  he  should  remain  within 
the  prison  rules,  and  should  within  forty  days  render  in  a 
schedule  of  his  property  kc.  yet  by  their  own  act  they 
deprive  him  of  the  power  of  performing  ihe  duty  which  they 
had  undertaken  that  he  should  perform,  by  throwing  him 
again  into  jail,  within  a  eleven  days  after  they  had  entered 
into  this  covenant.  If  it  had  been  the  act  of  the  plaintiff,  they 
probably  would  have  been  exonerated.  But  they  can  derive 
no  protection  from  their  own  unlawful  act.  It  was  no  excuse 
to  say  he  was  accepted  by  the  sheriff.  For  he  equally  acted 
in  violation  of  his  dutj .  It  has  already  been  remarked  that 
he  was  entitled  by  law  to  the  benefit  of  the  prison  rules,  a 
privilege  of  which  he  could  not  be  deprived  even  with  the 
consent  of  the  sheriff  himself. 

I  am  of  opinion  therefore  that  the  demurrer  to  this  plea 
ought  to  be  sustained. 

With  regard  to  the  fourth  plea,  I  think  that  the  de- 
murrer  ought  to  be  overruled.  It  is  now  b  very  well  settled 
rule  of  law  in  this  State,  that  a  party  may  take  out  both  a 
Ji.  fa.  and  a  ea.  sa.  at  the  same  time;  but  he  can  proceed  but 
upon  one.  {Sfate  vs.  Guignard,  1  J^PCordy  176.)  Theexecu- 
tion  of  one  supercedes  the  other,  and  for  the  most  obvious 
reasons;  taking  the  body  on  a  ca.  #a.  is  in  contemplation  of 
of  law  a  satisfaction  of  the  debt;  to  proceed  with  Vifi.fa.  after 
the  execution  of  a  ca.  sa.  would  be  taking  a  double  satisfac- 
tion. There  are  indeed  exceptions  to  this  rule.  But  the  par- 
ty  most  shew  by  his  pleading,  that  he  comes  within  one  of 
those  exceptions.  He  cannot  have  the  benefit  of  it  on  a  de- 
murrer. The  same  rule  is  applicable  to  a^. /a.  A  levy  is^ 
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ma  facie  evidence  oi'satisfaction;  (2  Bacon,  tit.  exon.  D.)  And 
in  this  case  it  appears  that  the  ca,  sa,  was  executed  four  days 
after  the  levy  of  ihefi.fa.  and  before  a  sale  under  it  coald 
have  been  effected;  all  the  proceedings  therefore  under  the  ca* 
sa.  were  illegal  and  void. 

I  think  the  demurrer  to  the  last  plea  was  properly  sus^ 
tained.  The  act  provides^  that  any  person  committed  on  exe* 
cution  as  aforesaid,  who  shall  not  give  in  such  schedule  agree- 
ably to  the  tenor  of  his  bond,  shall  not  beany  longer  entitled 
to  the  benefit  ofthe  prison  rules,  but  his  bond  shall  be  for* 
feited,  and  assigned  to  the  plaintiff.  Allowing  a  person  the 
benefit  ofthe.  prison  rules  does  not  amount  to  a  discharge. 
It  is  nothing  more  than  the  enlargement  of  the  jail.  The  plain-* 
tiff  therefore  has  the  double  security  of  the  bond  and  the 
confinement  of  the  defendant  within  the  prison  rules,  until 
the  forty  days  shall  have  expired.  At  the  expiration  of  that 
period  the  defendant  loses  the  benefit  of  the  rules,  if  he  does 
not  perform  the  condition  of  his  bond.  And  the  plaintiff  still 
retains  the  double  security  which  he  had,  and  the  defendant 
is  not  entitled  to  his  discharge  until  the  debt  is  paid.  The 
decision  ofthe  circuit  court  is  therefore  supported  or  reversed 
accordingly  as  it  comports  with  this  opinion. 

W,  Thompson  fy  Earle,  for  the  plaintiffi. 
Irby  fy  DavtSf  for  defendants. 
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CBErroN  &  Sloin  vs.  Nelson  Dickebsok. 

Where  mi  Rpplication  is  mede  before  the  olerk  ofiho  court,  as  eommt«sioAer 
ofspetial  bail,  darings  the  sitting  of  the  court,  to  dtscharge  a  prisooer» 
under  the  prison  bonds  aot^and'the  clerk  is  too  bosj  to  attend  to  it,  the 
court  itself  may  heat  the  motion,  their  jurisdictions  being  concurrent. 

The  payment  of  a  debt  on  the  day  a  defendant  is  arrested,  b  not  such  an 
undue  preference  of  one  creditor  to  another  as  will  deprive  the  defendant 
of  the  benefit  of  the  prison  bounds  act,  tUhodgh  the  property  assigned 
wai  notsuflfioient  to  pay  plaintiff  ^s  debt. 

The  payment  must  be  accompanied  with  a  purpose  of  preferring  one  credi- 
tor  to  the  injury  of  another* 

Where  frand  is  alleged  against  a  party  iwearing  ooft,  the  judge  nay  either 

^  submit  the  matter,  if  the  facts  be  complicated,  to  a  jury,  or  he  may  decide 
them  himself. 

Explanation  of  the  case  of  Stover  rs.  Duren^  (ZM^Cordj^66.) 

Tried  at  Greenville,  fall  term,  1S24,  before  jadge 
Gantt. 

The  defendant  in  this  case  was  in  execution  by  Tirtue 
of  a  capuu  ad  satisfaciendum^  at  the  suit  of  the  plaintiff,  bad 
given  bonds  for  the  prison  bounds,  and  had  rendered  a  sche- 
dule of  his  estate  to  tlie  clerk  of  the  court,  who  bad  given  the 
usual  notice  that  be  would  be  liberated  in  ten  days,  unless 
cause  was  shown  to  the  contrary.  The  ten  d^y%  expired  on 
the  first  day  of  the  court.  The  plaintiffs  demanded  further 
time  to  obtain  information  to  enable  them  to  contest  the  sche- 
dule or  otherwise  oppose  tbe  discharge  of  the  defendant, 
which  the  clerk  granted,  and  appointed  the  following  Satur- 
day for  the  hearing,  before  himself.  On  Friday  the  defen- 
dant made  an  applicuiun  in  open  court  for  his  dischai^, 
which  the  presiding  judge  then  refused  to  hear.  On  Satur- 
day at  12  o'clock,  A.  M.  (the  court  being  stiHin  session)  the 
plaintiffs  by  their  attorney  applied  to  the  clerk,  ana  informed 
him  that  they  were  ready  to  show  cause  against  tbe  discharge 
of  the  defendant.  The  clerk  refused  to  leave  court,  but  pro- 
posed to  hear  the  cause  after  adjournment.  When  tbe  juries 
were  dismissed,  tbe  defendant  renewed  the  application  for  bis 
discharge  in  open  court.  The  plaintiff's  attorney  objected, 
that  under  the  circumstances,  the  court  had  no  jurisdiction  of 
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the  matter;  But  that  he  was  prepared  to  shew  cause.  The 
presiding  judge  proceeded  without  a  jury  to  hear  the  evi* 
dence;  when  the  plaintiffs  proved  that  on  the  day  of  his  arrest 
the  defendant  had  paid  another  debt  ef  between  twenty  and 
thirty  dollars,  and  on  that  grounii  opposed  his  discharge;  as 
the  propert}  contained  in  his  schedule  did  not  satisfy  the  exe* 
cution  of  the  plaintiff  on  which  he  was  committed. 

His  honour  considered  the  cause  as  insufficient  and 
ordered  the  defendant  to  be  discharged  and  the  property 
assigned.        < 

A  motion  was  now  made  on  the  part  of  the  plaintiff,  to 
reverse  the  decision,  and  to  set  aside  the  order  of  the  presi* 
cling  judge,  on  the  following  grounds: 

1st.  That  as  the  application  was  first  made  to  the  clerk 
of  the  court  as  commissioner  of  special  bail,  who  had  ample 
authority,  and  the  cause  was  still  pending  before  him,  the 
court  had  ao  legal  jurisdiction  of  the  matter. 

2nd.  That  the  cause  was  suffii'ient  to  prevent  the  dis- 
charge of  the  defendant,  whether  there  was  any  fraud  intend* 
ed  or  not,  and  his  honour  erred  in  ordering  him  to  be  libe- 
rated. 

3rd.  The  cause  should  have  been  submitted  to  a  jury. 

CoLCocK,  J. — By  the  act  (after  the  public  notice)  the 
authority  to  discharge  is  given  either  to  the  judge  or  the 
commissioner  of  special  bail,  and  as  the  clerk  could  not  leave 
the  coiurt  while  it  was  in  session,  it  is  not  perceived  that  there 
was  either  impropriety  or  illegality  in  the  course  pursued  by 
the  presiding  judge.  On  the  contrary,  as  the  liberty  of  the 
citizen  was  restrained,  it  was  highly  proper  that  the  jAdge 
sliould  hear  the  application.  The  jurisdiction  was  concur- 
rent and  the  application  could  not  well  have  been  refused. 

On  the  second  ground  the  court  are  unanimously  of 
opinion  that  the  plaintiff  cannot  succeed.  The  seventh 
clause  of  the  act  enumerates  the  causes  which  shall  prevent 
the  discharge  of  the  prisoner.  First,  his  not  giving  in  a 
schedule  withm  the  forty  days,  nor  shall  he  be  discharged 
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iiithoiit  fully  satisfying  the  action  or  execution  on  which  ^ 
is  confined,  ifsince  his  confinement  and  .before  security  given 
he  has  been  seen  without  the  prison  wall<,  without  being 
legally  authorized  to  do  so,  or  shall  have  spent  more  than 
2«.  and  6d,  per  day;  or  if  confined  on  account  of  wilful 
mayhem  or  wilful  and  malicious  tresspass,  or  for  voluntary 
or  permissive  waste,  or  damages  done  to  the  freehold,  or  shall 
have  within  three  months  before  his  confinement,  or  at  any 
time  since,  paid  or  assigned  his  estate  or  any  part  thereof  to 
one  creditor  in  preference  to  another,  or  fraudulently  sold, 
conveyed  or  assigned  his  estate  to  defraud  his  creditors. 

In  the  seventh  clause,  speaking  of  i\\e preference  which 
It  is  intended  to  prevent,  the  words  are  <'  an  undue  prefer- 
ence to  one  creditor  to  the  prejudice  of  the  plaintifl*." 

It  is  then  clear  both  from  the  letter  and  spirit  of  the  act 
that  it  was  never  intended  that  the  mere  payment  of  a  sum  of 
money  to  a  creditor  should  prevent  the  discharge  of  an  unfor- 
tunate debtor.     The  payment  of  the  money  must  be  accom- 
panied with  a  purpose  of  preferring  one  to  the  injury  of 
another.     Suppose  a  man  to  be  in  debt  and  to  have  execu* 
tions  against  him  of  which  he  is  not  informed,  he  is  making 
use  of  the  best  means  in  his  power  to  pay  off  his  debts  and  as 
soon  as  he  procures  a  small  sum  pays  it  to  a  creditor  who 
like  himself  may  be  in  distress,  and  soon  after  he  is  apprehends 
ed  by  one  of  his  creditors,  can  it  be  imagined  that  for  such 
an  act  he  is  to  loose  his  libertyf     Again,  suppose  he  con- 
tracts a  small  debt  for  those  necessaries  which  are  indispensi- 
ble  to  support  his  faipil  j ,  and  a  few  days  before  his.  arrest  or 
even  on  the  very  morning  of  it  he  discharges  such  a  debt* 
shall  he  be  subjected  to  so  severe  a  penaltyf    I  apprehend 
not.     To  give  to  the  act  such  a  construction  would  be  to 
place  an  unfortunate  man,  against  whom  there  was  a  judg* 
mentin  a  worse  situation  than  if  he  were  in  actual  confinement! 
for  he  could  not  venture  to  make  a  payment  lest  he  should  be 
immediately  laid  hold  of  and  imprisoned  for  life. 
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The  preamble  of  the  act  states  that,  "Whereas 
bumanity  requires  that  the  confinement  of  persons  on  civjl 
pi^cess  should  be  less  rigorous  than  it  has  hitherto  been. 
Therefore  it  is  enacted,  &c,"  The  object  was  to  ameliorate 
the  condition  of  unfortunate  debtors  and  not  to  subject  them 
to  the  extreme  rigor  which  the  construction  contended  for 
would  make  them  liable  to. 

The  third  ground  complains  that  the  case  was  not 
submitted  to  a  jury.     The  practice  under  the  seventh  clause 
has  been,  where  the  facts  were  complicated  or  of  doubtful 
character,  to  refer  them  to  a  jury,  but  the  judge  may,  when  he 
thinks  there  is  no  necessity  for  the  trouble  and  expense  of  a 
jury,  decide  on  a  case  alone;  and  it  is  difficult  to  see  what 
necessity  there  could  be  for  a  jury  in  a  case  like  this.     The 
single  fact  of  his  having  paid  a  sum  of  money  was  not  con* 
trovertible.      No  evidence  was  given  to  induce  a  belief  that 
the  money  was  paid  with  any  unlawful  purposes,  and  there- 
fore no  room  for  a  doubt  as  to  the  fact,  and  the  conclusion  of 
law  would  untier  any  circumstances  have  been  for  the  judge* 
The  case  of  Stover  vs.  Duren,  (2  M^Cord  266,)  was  much 
relied  on  by  the  counsel  for  the  plaintifT.  But  it  has  certainly 
been  misunderstood.     There  the  case  was  submitted  to  a  jury 
and  the  judge  who  charged  the  jury  stated  that  the  omission 
to  render  the  schedule  and  the  preference  must  be  both 
fraudulent^  which  it  was  contended  induced  the  jury  to 
suppose  that  something  like  moral  fraud  was  necessary; 
whereas  the  condition  of  the  bond  is  ulerely  that  he  render  a 
schedule,  and  the  requisite  of  the  act  in  the  other  particular, 
thai  he  prefer  one  creditor  to  anotlier;  either  of  which  prevents 
his  discharge.      Now  he  had  not  rendered  the  schedule 
witbin  the  time,  and  no  reason  was  given  for  the  neglect.    It 
was,  therefore,  necessary  that  the  case  should  go  back,  and 
the  judge  who  delivered  the  opinion  of  the  conrt  preserves  the 
word  used  in  the  act,  ^^preferf^  and  when  he  says  sncb  pre* 
fbrenc^  ne^d  not  be'  fraudulent,  he  is  to  be  understood  as 

meaning  that  it  is  not  necessary  that  it  be  considered  as 

56 
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morally  so,  speaking  with  reference  to  the  cbargeof  tbepre* 
siding  judge  in  that  particular  case. 
The  motion  is  dismissed. 

Earle  for  the  motion. 

Thompson  contra. 


TB£  State  vs.  Georoe  Poster. 

All  indictmentB  upon  statatei  muit  state  all  the  circumsUDces  which  consti- 
tute Uie  deftnilion  of  the  offence  in  the  act  ^  as  to  bring;  the  defendant 
precisely  within  it. 

A  conclusion  <' contrary  to  the  form  of  the  statute,  kc"  will  not  aid  the  de-^ 
fective  statement  of  the  crime.  Not  even  the  fullest  description  of  the  of- 
fence, eyen  in  the  terms  of  a  legal  definition,  wiU  be  sufficient,  without 
keeping  close  to  the  expressions  of  the  statute. 

The  Ibi^ry  of  a  receipt/or  a  note^  is  not  such  a  forgery  as  is  indictable  under 
the  act  of  1801,  similar  to  the  statute  2  Geo.  IL  cA.  95;  which  onty 
punishes  the  foi^ry  of  a  receipt  for  money  or  good». 

To  bringthe  indictment  within  that  act,  it  must  sUte  the  raceipt  to  have  beett 
either  for  goodi  or  money. 

The  person  whose  receipt  was  so  foiiged  is  a  competent  witneu;  more 

especially  as  all  the  matters  between  the  parties,  to  which  the  reeeipC 
related,  were  already  settled. 

A  record  of  a  judgment,  under  an  award,  between  the  prisoner  and  the  pro. 
secutor,  was  held  competent  evidence,  to  shew  that  all  matters  in  dilute 
between  the  parties  hid  been  setUed,  to  which  the  receipt  foiled  reUieO* 
to  shew  the  prosecutor  had  no  interest. 

This  was  an  indictmeat  for  forgery,  tried  at  Union^ 
before  judge  Gaillard.  The  indictment  stated  it  to  be  con- 
trary to  the  statute.  The  forgery  committed,  was  the  altera- 
tion of  the  date  of  a  receipt  given  by  the  prosecutor  W.  H* 
Cotter  to  the  prisoner.  The  receipt  was  in  the  following 
words:  «  May  26,  1620."  (changed  from  1822.  the  2  was 
stricken  out  and  0  inserted.)  «  Received  of  Jas.  Foster,  Esq* 
his  note  for  $96  84,  balance  in  full  of  book  account  until 
the  1st.  January  last.  Wit:  my  pen  add  seal,  (signed;  W- 
H.  Cotter."  The  date  was  changed  from  1822,  to  1820. 
The  prosecutor  and  the  prisoner  had  some   matters  of 


JANUARY  TERM:  443 

accounts  between  them,  and  dispating  about  them,,  referred 
their  accounts  to  arbitrators.  This  receipt  was  rejected  by 
the  arbitrators,  on  account  of  the  change  of  the  date,  and  its 
having  been  given  for  a  matter  settled  some  time  before  ami 
oot  involved  in  their  present  account^  submitted  to  arbitral 
tion  At  the  trial  all  matters  between  the  protecutor  and 
prisoner  had  been  settled,  under  the  award  of  the  arbitrators, 
which  was  in  favor  of  the  prosecutor^  after  rejecting  this 
receipt. 

Mr.  O'AeoZ  for  the  prisoner  objected  to  W.  H.  Cotter*^ 
being  examined  as  a  witness,  on  the  ground  that  he  was  in* 
competent  on  account  of  interest,  the  receipt  being  against 
him.  The  court  overruled  the  objection,  and  be  was  admiu 
ted  as  a  witness.  Mr.  O^JVealy  also  objected  to  the  arraiga- 
ment  of  the  prisoner,  on  the  ground  that  the  instrument  charg- 
ed to  have  been  forged,  was  not  within  the  provisions  of  the  act 
of  assembly,  which  was  a  transcript  of  the  statute  2  Geo,  IL  ck» 
25,  which  is  held  not  to  apply  even  to  bank  notes*  (1 
Leach.  182.)  The  receipt  was  neither  for  manetf,  or  goods. 
(3  Chitty'8  Crim,  L.  1032.  1  MCord^  454.,  1  Bay  ?07.  3 
East.  926  ) 

This  objection,  was  also  overruled,  and  the  jury  found 
the  prisoner  guilty. 

This  was  a  motion,,  ia  arrest  of  judgment,*on  the  fol- 
lowing grounds: 

1st.  That  the  forgery  charged  to  have  beeo  committed 
contrary  to  the  act  oT  the  general  assembly,  in  that  ca^  made 
and  provided  is  not  a  forgery  under  the  provisions  of  any  act 
of  the  general  assembly  of  this  state. 

3nd.  Because  the  forgery  of  the  instrument  forvthicb 
the  defendant  is  indicted,  is  not  an  ofience  against  the  act  of 
the  general  assembly,  but  is  an  offence  at  common  law. 

And  for  a  new  trial  on  the  grounds: 

1st.  Because  the  presiding  judge  permitted  the  prosci 
cutor  William  H.  Cotter,  and  the  party  whomade  the  receipt 
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alleged  to  have  been  forged,  to  be  exainioed  as  a  witnes? 
for  the  prosecution. 

2nd.  Because  his  honour  permitted  the  record  of  a 
suit  in  the  court  of  common  pleas  between  George  J.  Foster, 
plaintiff,  and  William^H.  Cotter,  defendant,  to  be  given  in 
evidence. 

CoLCocK,  J.— -In  framing  indictments  the  law  requires 
the  greatest  certainty.  For  this  purpose,  the  charge  must 
contain  a  certain  description  of  the  crime  of  which  the 
defendant  is  accused,  and  a  statement  of  those  facts  hy  which 
it  is  constituted;  and  this  is  said  to  be  necessary,  that  the 
grand  jury  may  clearly  understand  what  is  the  offence 
charged,  that  the  defendant  may  know  what  crime  he  is 
called  upon  to  answer,  and  thereby  be  enabled  to  determine 
whether  the  evidence  supports  the  charge,  that  the  court 
may  see  a  definite  offence,  and  be  enabled  to  apply  the  proper 
punishment,  and  lastly  that  the  defendants  conviction  or 
acquittal  may  ensure  his  subsequent  protection,  by  enabling 
him  to  plead  it  in  bar  to  any  subsequent  prosecution  for  the 
Bame  offence.  The  certainty  essential  to  the  charge  consists 
in  two  partSf  the  matter  to  be  charged  and  the  manner  of 
charging  it.  (1  Chilty  Crim.  Law  169.)  And  it  is  a 
general  rule,  that  all  indictments  upon  statutes,  especially  the 
most  penal,  must  state  all  the  circumstances  which  constitute 
the  definition  of  the  offence  in  the  act,  so  as  to  bring  the  de» 
fendant  precisely  within  it.  And  this  rule  applies  as  well  to 
those  which  take  away  the  benefit  of  clergy  from  offences 
which  exist  at  the  common  law,  as  to  those  by  which  new 
felonies  are  created;  and  a  conclusion,  "  contrary  to  the  form 
of  the  statute,  &c."  will  not  aid  a  defect  in  this  respect;  and 
not  evea  the  fullest  description  of  the  offence,  were  it  even  in 
tlie  terms  of  a  legal  definition  would  be  sufficient  without 
keeping  close  to  the  expressions  of  the  statute.  (1  Chittyid.) 
According  to  these  rules  it  is  clear  that  the  prisoner  must 
succeed  on  the  first  grounds  in  arrest  of  judgment. 
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It  is  attempted  to  support  the  charge  as  one  against 
the  act  of  1801  making  it  a  capital  offence  to  forge  or  alter  the 
instruments  therein  enumerated;  among  which  are  receipts 
for  money  and  receipts  for  goods.  Now  tc»  have  brought 
the  offence  within  the  act  it  should  have  been  alleged  in  the 
indictment  that  this  was  a  receipt  for  money  or  goods.  Upon 
its  face  it  is  neither  the  one  or  the  other;  that  is,  it  is  not 
a  receipt  for  money,  aor  a  receipt  for  goods,  (eo  nomine.)  If 
it  had  been  intended  to  consider  it  as  such  there  should  have 
been  proper  averments  and  innuendoes  to  shew  that  it  was  so, 
or  might  be  so,  considered*  The  indictment  does  no  more  than 
charge  the  forgery  of  the  instrument,  in  words,  lettcrS| 
figures  and  ciphers  following;  then  follows  tbe  receipt  which 
is  for  a  note  of  hand  for  4^96,64,  for  balance  of  book  account^ 
which  makes  it  an  indictment  at  the  common  law.  The  con- 
cluding words  contrary  to  the  statute,  &c.  as  we  have  before 
seen,  do  not  give  character  to  the  offence,  and  may  be  stricken 
out  as  surplqssage.  The  charge  cannot  then  be  supported 
as  a  statutory  offence,  tliough  it  may  be  a  cogimon  law 
offence. 

I  now  proceed  to  examine  the  grounds  for  a  new- 
trial.  The  first  of  which  is  that  the  prosecutor  W.  H. 
Cotter  who  gave  the  receipt  was  admitted  as  a  competent 
witness  to  prove  the  forgery.  The  English  rule  on  this 
subject  has  been  acquiesced  in*  In  Massachusetts  and 
Pennsylvania,  a  contrary  doctrine  has  been  established. 
(I  Mass.  Rep.  7.  3  Do.  83.  1  Dallas  1 10. 2  Do.  239  J  Mr. 
Day  considers  the  law  as  unsettled  in  Connecticut.  I  do  not 
know  of  any  case  in  which  the  point  has  lately  been  decided 
here.  Chancellor  Kent  while  chief  justice  in  New  York,  in 
commenting  on  a  case  said  to  have  been  decided  by  that 
court  in  the  year  1 794,  very  properly  remarks,  that  latterly 
thequestionof  interest  had  been  investigated  and  defined  with 
more  precision  both  in  England  and  America.  The  rule 
(be  says)  now  is,  in  all  such  cases,  and  1  believe  I  may  say 
in  all  criminal  cases,  that  tbe  witness,  is  to  be  received  if  hr 
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be  not  interested  in  the  event  of  the  suit,  so  that  the  verdict 
could  be  given  in  evidence  in  an  action  in  which  he  was  a 
party.  The  interest  thevitne  ss  may  have  in  the  question 
put,  is  no  longer  the  test.  The  degree  of  interest  goes  only 
to  the  credit  of  the  witness.  The  exclusion  of  the  witness  in 
the  case  of  forgery  has  therefore  now  become  an  anomaly  in 
the  law  of  evidence;  for  it  is  certain  that  the  conviction  of  the 
party  charged  with  forging  a  paper*  cannot  be  given  in 
evidence  in  a  subsequent  suit  on  that  paper;  and  as  the  reason, 
of  the  old  rule  has  ceased  by  a  sounder  definition  of  the 
question  of  interest,  and  as  it  is  not  now  applied  to  other 
criminal  cases,  it  would  seem  to  be  fit  and  proper  that  the 
rule  itself  should  no  longer  be  applied  to  the  case  of  forgery. 
But  the  case  before  us  is  withiu  the  British  rule,  for  the 
i;(itne^s  had  no  interest  in  the  paper«  it  had  done  its  office. 
The  note  for  which  it  had  been  given  was  paid  and  also  the 
matters  between  the  parties  to  a  subsequent  period  had  beea 
settled;  he  was  therefore  competent.  And  this  brings  me  to 
the  second  ground,  that  the  record  should  not  have  beea 
given  in  evidence,  because  it  was  not  a  record  between  the 
same  parties,  viz:  These  two  questions  elucidate  each  other^ 
It  is  not  necessary  to  decide  how  this  record  might  be  con* 
sidered  as  evidence.  For  the  purpose  for  which  it  was  intro- 
duced, it  certainly  was  admissible.  Now,  as  to  the  question 
of  interest  which  the  witness  had  iu  the  receipt,  it  certainly 
was  a  question  between  the  parties,  witness  and  prosecutor, 
who  were  the  parties  to  the  record,  and  who  bad  an  oppor- 
tunity of  cross  examining  witnesses,  apd  a  right  to  appeal 
But  a  record,  like  any  other  writing,  may  be  produced  to 
prove  a  collateral  fact,  as  was  the  case  in  this  instance.  It  was 
produced  to  shew  that  all  matters  were  settled  between  the 
parties  and  that  the  receipt  bad  not  been  taken  into  the  account. 
Why,  the  record  did  not  state.  So  that  the  objection  that  it 
was  used  to  show  that  the  arbitrators  considered  it  a  forgery^ 
could  not  have  been  founded  on  the  record,  but  must  have 
proceeded  from  what  the  arbitrators  themselves  said.    Tht 
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yrisoner  had  contended  that  Cotter  was  an  interested  witness. 
"The  state  was  then  called  on  to  shew  that  he  could  have  no 
possible  interest  in  the  receipt.  This  record  proved  the  fact. 
As  to  the  last  ground  taken  for  a  new  trial;  that  the  verdict 
.was  against  the  evidence,  the  motion  must  fail;  for  there 
certainly  was  sqfficient  evidence,  if  the  jury  believed  the 
witnesses;  and  there  does  not  appear  any  sound  reason,  why 
tliey  should  not  have  done  so» 

The  motion  for  a  new  trial  is  refused.  The  judgment 
is  arrested  so  far  as  the  indictment  professes  to  charge  a 
statutory  offence,  and  the  prisoner  is  remanded  to  receive  the 
sentence  of  the  common  law.  (a) 

O^JVeal  and  Sims  for  the  motion.         > 
Peareion^  SoL  contra. 


'  N.  Underwood  vs.  William  Jacobs* 

Where  a  purchaser,  UDcler  sheriff  sale,  refosesto  complj  wiUi  his  bid  and 

the  sheriff  g;oes  out  of  office,  his  successor  cannot  brings  an  action  for  a 

breach  of  the  contract. 
No  privity  exists  between  a  sheriff  and  his  successor,  but  what  is  created  by 

statute;  and  it  has  nerer  yet  been  extended  to  actions  aoeming  to  the  pre- 
decessor, by  contract,  tort,  or  any  other  cause. 
Quere.'  Whether  a  purchaser  at  sheriff  sale,  who  does  not  comply  with  his 
Ysontraci,  should  be  sued  by  the  sheriff,  or  by  the  person  whose  property 
is  sold? 

Tried  before  judge  Richardson,  at  Greenvillei  fall 
term,  1825. 

The  defendant  had  bid  off  a  tract  of  land  sold  by  A* 

Crowder,   the   fbrmer  sheriff  of  Greenville  district,  and  re- 

fosed  to  comply  with  the  terms  of  sale.    The  land  was  resold 

by  Crowder,  at  the  risk  of  the  defendant,  and  purchased  by 

another  person  for  a  less  sum  than  he  had  bid  at  the  first  sale. 

This  action  was  brought  by  the  plaintiff  as  successor  in  office 

fa,  J  See  the  case  of  the  £in%  vs.  Froud^  1  Brod,  and  Bmg. 
300,  where  it  was  held  a  forgery,  although  do  such  person  existed  a6 
the  individiiai  purporting  to  have  drawn  the  ordec  R, 
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of  Crowder,  to  recover  the  difierence  between  the  first  an  J 
Second  sale. 

Tlie  defendant  demurred  to  the  declaration^  on  the 
ground  that  if  any  action  had  accrued  to  Crowder,  it  had  not 
passed  to  his  successor  in  office. 

The  presiding  judge  sustained  the  denfiurrer.  And  this 
was  a  motion  to  reverse  that  decision,  on  the  ground,  that 
the  land  was  sold  by  Crowder  in  the  character  of  sheriff,  and 
therefore  the  right  to  consummate  the  sale  and  all  other  inci- 
dents of  the  sale  passed  to  his  successor. 

Waddy  Thompsortj  for  the  motion.  The  vendue  law 
applies  to  sheriff  sales.  1  JUPCord  197.  1  Equity  Reports 
142.  2  Bay  169.  Suppose  the  land  had  been  resold  by  the 
plaintiff^  who  must  have  brought  this  action? 

Earhy  contra.  Is  this  a  contract?  If  so,  the  contract 
was  with  the  predecessor.  A  sheriff  could  not  even  execute 
titles  for  his  predecessor,  until  he  was  authorixed  by  act  of 
assembly.  A  sheriff  at  common  law  might  perfect  a  sale  at 
common  law  when  he  had  made  a  levy.  The  defendant  whose 
property  is  sold  never  will  sue,  because  be  will  always  col- 
lude with  the  bidder. 

ftoTT,  J. — ^Whether  Crowder  himself  could  have  main* 
tained  this  action  is  a  question  which  it  is  not  now  necessary 
to  decide.  But  it  would  seem  to  me  tliat  if  a  cause  of  action 
accrued  to  any  body,  it  must  have  been  to  the  party  w^hose 
land  has  been  sold  as  he  is  the  only  person  injured    However 
on  that  question,  I  shall  express  no  opinion.     If  Crowder 
had  any  cause  of  action  it  must  have  been  on  the  ground  of 
contract.  The  promise  was  made  to  him  and   could  not  by 
operation  of  law  pass  to  his  successor,  there  being  no  promise' 
either  express!  or  implied  to  him.  At  common  law  whatever' 
official  act  the  sheriff  had  begun,  he  was  required  to  go  ou* 
and  perfect.     If  he  had  made  a  levy  it  was  his   duty  to   sell, 
make  titles,  &c.     The  right  of  his  successor  to  consummate 
what  he  had  begun,  is  derived  from  a  special  act  of  the  legis« 
lature  for  chat  purpose.  But  it  does  not  extend  to  actions  ac- 
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truing  to  bim  by  contract,  tort,  or  any  other  canae.  Tbere  is 
no  privity  betvireen  the  plaintiff  and  defendant,  nor  any  con* 
sideration  on  which  an  action  could  accrue  to  him.  The 
court  t^ierefore  concur  in  opinion  with  the  presiding  judge. 

fVaddjf  Thampsont  for  the  motion. 

EarUf  contra* 


TTie  Administrators  o/Vfu.  Johnson  ts.  Javbs  C.  Vbal. 

CJodetr  agoiieral  warranty  of  tiU'e,  in  this  lUtettha  pttrehtaar  may  maintaiu 
an  action  against  the  grantor,  befora  eviction,  if  he  can  shew  that  he  had 
no  title  at  the  time  of  tale   (a,) 

Bat  sach  a  general  warranty  ef  title  ha*  the  affect  of  a  tpeeiat  toarrani^  of 
$eutn\  as  no  action  can  be  meintainait  upon  a  oovfiiant  for  fuid  ef^p^ftnait 
nntil  eviction. 

In  case  the  warranty  constitutes  a  covenant  of  «nfettf  it  u  broke  as  soon  as 
made,  if  the  grantor  has  no  title;  and  the  sUtote  oTlimiUtions  wiU  com- 
mence irem  the  date. 

IT  the  warraoty  constitQtes  a  covenant  for  fUsel  enjosfmmi  only,  then  the 
statnte  will  not  oomolence  to  run  unUi  avietion. 

Tried  befoK  Judge  Gantt,  at  Union  Spring  term,  1825. 

This  was  an  action  of  covenant  upon  a  warranty  of 
the  title  to  a  tract  of  land.  The  deed  contained  a  general 
warranty  of  the  dtle  to  the  land  only.  The  defendant  in 
addition  to  set^ral  other  pleas  pleaded  the  statute  of  limita^ 
tions.  Tb«  jury  found  a  verdict  for  the  defendant,  and  thif 
was  a  Biotion  for  a  new  trial. 

Non,  J.-— Several  questions  arose  in  the  progress  of 
ihis  cause  which  are  now  made  the  grounds  for  a  new  trial. 
But  the  only  question  which  it  has  become  necessary  to 
decide,  is  whether  the  action  was  barred  by  the  statute  of 
limitatioDsf  The  deed  upon  which  the  action  is  founded 
bears  date  the  14tb  of  April  1807.  It  does  not  appear  by  the 
report  when  the  action  was  commenced;  but  it  must  have  been 

fa. J  See  Mackey  vs.  Colliru^ .  2  /fott  and  MCord  186»  and 

furmanyn.  JSimore*  Do.  189.  E» 
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more  than  ten  years  after  that  time.  By  the  early  decisions 
of  our  courts  it  has  been  held  that  under  a  general  warranty 
of  title  the  purchaser  may  maintain  an  action  against  the 
grantor  before  eviction  if  he  can  shew  that  he  bad  no  title  at 
the  time  of  sale.  That  question  has  been  so  often  decided 
and  the  rule  so  long  acted  upon,  that  it  is  now  received  as 
the  settled  law  of  the  land. 

Those  decisions  cannot  however  be  maintained  without 
giving  to  a  general  warranty  of  title  the  effect  of  a  special 
warranty  ofseisen.  For  I  consider  it  a  settled  rule  of  the 
English  law  that  an  action  cannot  be  maintained  for  the  breach 
of  a  genera]  warranty  of  title  for  quiet  enjoyment  until  after 
eviction.  (Shepperds  Toue/utone  170.3  Saunders  118^  notes 
{7,)  (8.)  3  Term.  Rep.  684,  Dudley  vs.  FoUiott.  14.  Johnson 
253,  Mbott\g.Mlen.  2  Do.  123,  Vanduean  vs.  Vanducan. 
Do.  4,  Kdley\^.  Wilcox.)  If  this  covenant  is  to  be  con- 
.  atrued  a  covenent,  of  teueti,  then  it  was  broke  as  soon  as  it  was 
made,  if  plaintiffs  intestate  had  no  title.  (Shepperds  Tmuh- 
etone  170.  2  Johnson  4,  Kelley  vs.  WUcox.)  The  cause  of 
action  therefore  accrued  at  tbst  time,  and  the  action  was 
barred  by  the  statute  long  before  the  action  was  brought.  If 
is  to  be  considered  as  a  covenant  W  quiet  enjoymeiiC» 
the  piaintiA  have  no  cause  of  action,  because  there  has  been 
DO  eviction,  and  they  have  not  been  disturbed  ia  their  possea*' 
aion. 

The  motion  therefore  is  refused. 
Uemdan  for  the  motion. 
ThomMMi  contra* 


/ 
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Gibson  vs.  John  Taylob., 

By  Ihe  act  ofUZi,  the  sUtute  oflimHalions  shall  not  herwfter  b«  eoutrma 
to  aefral  the  rights  of  minors,  when  the  ttttuto  has  not  barrad  the  risht  in 
Um  life  time  eftha  aaaastpr,  brfora  the  aeonial  of  the  right  of  the  niBer. 

This  case  involves  the  two  following  quesdons: 

Ist.  Whether  the  operation  of  the  statute  of  limitation* 
was  suspended  by  the  death  of  plaintirs  ancestor,  who  died 
during  his  minority,  or  whether  having  commenced  previous 
to  the  death  of  the  ancestor,  it  still  ran  on  notwithstanding 
such  dissability?  Thii  question  first  occurred  in  the  ca«e  of 
Rose  8f  Daniel  (2  Const.  Rep.  Treadway,  Ed.  649.; 

in  that  case  it  was  decided,  that,  although,  the  statute 
had  commenced  its  course  against  the  ancestor,  it  was  never- 
theless  arrested  by  his  death,  and  that  the  heir  had  five  years 
after  having  arrived  at  the  age  of  maturity  to  commence  his 
action.  The  question  again  arose  in  the  case  of  Faysoruc  if 
Prather,  1  JV.  *•  M'C.  296,  in  which  it  was  held  that  under 
similar  circumstances  the  heir  was  barred  notwithstanding  his 
minority.    The  law  thus  remaining  unsettled,  this  case  and 
the  case  of  Rose  &  Daniel,  were  again  brought  np  and  the 
question  a  third  time  submitted  to  the  consideration  of  the ' 
court.  The  judges  being  equally  divided  the  question  has 
hitherto  remained  undecided.  1  he  legUlature  however  at  its 
last  session  1824,  passed  an  act  upon  the  subject,  in  which  it 
is  declared  «  that  the  statute  of  limitations  shall  not  hereafter 
be  construed  to  defeat  the  rights  of  minors,  where  the  sutute 
has  not  barred  the  right  in  the  Ufe  time  of  the  ancestor,  be- 
fore  the  accrual  of  the  right  of  the  minor." 

Id  general,  acU  of  the  legislature  are  considered  as 
operating  only  prpspectiveiyj  faut.this  question  has  already 
been  decided  by  a  full  bench,  in  conformity  with  the  prov,- 
sions  of  that  act.  Smce  that  time  the  court  has  heea  equaUy 
divided  upon  it.  And  the  late  act  has  been  pM8ed«pr«»[y 
for  the  purpose  of  settling  the  law.  To^" 
barred  therefore,  whatever  nnght  have  *" 
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opinion  of  the  true  construction  of  the  act,  wpuld  be  to  decide 
the  question  directly  contrary  to  the  declared  law  upon  the 
subject.  And  the  effect  of  it  would  be  to  givc'to  the  act  a 
different  operation,  as  it  regards  the  cases  now  under  cod- 
^deration,  to  that  which  it  will  have  in  all  future  cases.  The 
court  therefore  feel  bound  to  be  governed  by  the  first  deci* 
sion  on  the  subjecti  and  to  bold  the  plaintiff  entitled  to  mahi* 
tain  bis  acUoo. 

But  we  are  of  opinion  that  the  circumstances  of  the 
case  authorised  the  jury  to  presume  a  title  from  the  ancestor 
in  his  liie  time.  And  the  motion  for  a  new  trial  is  therefore 
refused. 

JUtUer  fi>r  the  motion. 
JManding  conim. 


Isaac  Barino  v$.  Wh.  M<6eb» 

The  raid  itill  prerafls,  at  to  pertcntU  property,  that  when  the  statate  of  Iimi% 
tatHMis  begina  to  mn,  it  witt  nu  oa  notwitfattaadiog;  any  interreniii^ 
dinabilitiei.  (a.)  . 

And  where  an  action  nf  trover  was  brought  before  the  expiralioo  of  fcor 
yean,  and  continned  oyer  ontil  after  the  fb«ir  years,  and  then  the  plaiotiff 
wae  ttonsutted,  npon  a  teoond  action  bein^  broo^t,  the  coart«  held  that 
the  phuatiff  was  barred  by  the  itatnte. 

This  was  an  action  of  trover  for  a  negro,  commenced 
the  21st  day  of  September  1823.  The  defendant  pleaded 
the  statute  of  Umitations.  The  plaintiff  replied  that  the 
defendant  was  guilty  of  the  trover  and  conversion  within  fout 
years  before  the  10th  day  of  September  1817,  at  which  day 
be  brought  his  action  against  the  defendant,  which  was  con* 
tinned  in  the  court  by  divers  continuances  to  March  term, 
1822,  when  he  was  nonsuited;  and  that  be  afterwards  recom* 

fa. J  See  FeweU  vs.  CoIHm,  1  Comt.  Rcfi.  Treadwiy't  Ed.  302. 
J^k9  vs.  MartbidaU,  Bdffier^i  L.  S.  135.  And  see  the  case  in 
QotCi  at  the  end  of  this  ease.  1^^ 
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Oienced  this  action  for  the  same  trover  and  convcrgion,  on 
'tlie2]st  day  of  September  1822.  To  this  replication  the 
defendant  put  in  a  general  demurrer,  to  which  there  was  a 
joinder,  and  on  argument  before  his  honor  judge  James,  at 
Spring  term,  1825,  the  demurrer  was  sustained. 

From  diis  judgment  the  plaintiff  appealed  and  now 
moired  the  appeal  court,  to  reverse  the  decision  of  the  circuit 
court. 

NoTT,  J. — ^The  general  principle  which  we  have  so 
often  decided^  that  when  once  the  statute  begins  to  run,  it  will 
run  on  notwithstanding  any  intervening  obstacles,  is  not 
denied  in  this  case.  But  it  is  contended  that  as  a  suit  was 
commenced  and  continued  for  several  qourts,  the  act  was  sus« 
pended  during  that  period.  And  that  as  this  action  was  com* 
menced  immediately  after  the  nonsuit  in  the  othef ,  the  rig;ht 
of  action  was  still  preserved. 

It  seems  to  be  generally  understood  and  I  iliink  must 
be  admitted,  that  every  case  coming  within  the  provisions  of 
the  act  would  have  been  subject  to  its  operation,  if  the  act 
hself  had  made  no  exceptions.  It  has  therefore  been  held  a 
good  bar  in  times  of  rebellion,  when  the  courts  were  actually 
shut  np.y^  Bacon  480,  Ltm.  (E.)  HaUys.  JVyhovm^  2  Salk. 
420.J  So  it  has  been  held  a  good  bar  though  the  defendant 
were  beyond  sea.  {Do,)  Because  said  the  court  the  statute 
is  general,  and  most  work  upon  all  cases  which  are  not 
exempted  by  the  exceptions.  And  the  Statute  4  and, 5,  An» 
c.  16«  was  made  to  provide  for  that  case.  In  the  case  of  the 
Maryland  In$.  Comp.  ads.  Richards,  and  others^  (8  Cranch 
92,  j  it  is  said  that  in  no  case  of  a  voluntary  abandonment 
of*  an  action  has  an  exception  to  the  statute  of  limitations 
been  supported,  and  a  nonsuit  must  be  considered  as  a  volun* 
tary  abandonment.  In  Smtkvs.  Broum^  (3  D.  andE*  662,} 
it  was  held  that  an  attachment  of  privilege  was  no  continu* 
ance  of  a  bill  of  middlesex  so  as  to  avoid  the  statute;  which 
in  principle  is  very  analagous  to  this  case.  In  1  Stargeant 
and  Rawlij  Pennsylvania  Rep.  236,  the  very  point  has  been 
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decided.  This  case  does  not  come  within  any  of  the  excep- 
tions to  the  act,  ^nd  the  court  is  not  aathoriied  to  add  one  to 
die  number  provided  for  by  the  legislature.  It  is  a  little  re« 
markable  that  no  case  is  found  in  any  of  the  £nglbh  booiiff 
involving  the  question.  Bat  I  presume  it'  must  have  been 
because  it  has  been  considered  as  coming  within,  the  principle 
of  the  cases  already  referred  to.  There,  is  a  loose  note  in 
JVUles  Rep^  355,  Forhs  and  toife  vs.  Middleion^  which  bears 
some  analogy  to  this.  The  wife,  plaintiff,  abated  the  suit  by 
marrying,  the  husband  and  wife  commenced  their  actions 
within  two  terms  and  it  was  held  they  were  not  barred.  One 
of  the  reasons  given  by  tlie  court  was,  that  the  wife  bad 
brought  Uie  action  as  administratrix,  and  the  court  said  no 
disability  could  be  pleaded  to  an  administratrix. 

ThiiTis  the  only  case  which  I  have  found,  where  an 
action,  which  has  abated  by  the  act  of  the  party,  has  been 
held  to  prevent  the  operation  of  the  statute.  But  if  the  real 
ground  was  that  the  plaintiff  was  administratrix,  and  the 
abatement  of  the  suit  by  her  marriage  shonld  not  prejudice 
the  estate  on  that  account,  it  leaves  room  to  infer  that  in  any 
other  case  the  bar  would  be  effectual. 

It  does  not  however  appear  to  me,  to  be  a  case  to  whic^ 
much  importance  can  be  attached  on  either  side.  I  am  of 
opinion,  therefore,  that  according  to  the  letter  of  the  act,  as 
well  as  the  uniform  tenor  of  the  decisions  which  have  beei^ 
made  upon  it,  the  decision  of  the  court  below  mnst  be  sup^ 
ported. 

There  is  no  doubt  but  that  particular  cases  may  occur 
in  which  inconveniences,  and  perhaps  apparent  injustice,  may 
result  from  this  coifttmction;  but  on  the  other  band  there 
might  never  be  an  end  to  a  suit  were  any  other  to  prevail. 

The  motion  therefore  must  be  refused,  (d) 
£oan#,for  the. motion. 
Mller^  contra.. 
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{b.)  ^(fmVx.  M*Colloughv».Sperd, 

Tike  rule  Ml  prevaUt,  at  topenonal  prvperipy  thai  where  the  daitae  of  limita^ 
Hoiu  l^egint  to  run,  it  will  run  on  nottoithttanding  any  intervening  ditsa- 
bililie$, 

Tht  act  of  1824,  to  the  contrary  it  only  confined  to  actiont  conetrjiing  landt? 

Where  the  ttntute  has  not  commenced  to  run  against  the  intesiait  oi^testator. 
during  his  life  timCfit  will  not  run  against  the  admini^reiar^  till  adtninis- 
tration  is  granted  But  where  it  commences  to  run  against  the  intestate  or 
testator f  his  deatii  will  not  suspend  it  till  administration  is  taken  out,  (I) 

9 

Tried  before  jadge  James  who  made  the  following  report  to  the 
appeal  court: 

"  This  suit  was  by  summary  process  on  a  note  for  $60  payable  to 
bearer,  and  dated  3rd  January  1830;  time  of  payment  not  mentioned. 
Plea  the  statute  of  limitations.  Demurrer  and  joinder.  The  payee 
Al'CuIloagh  died  in  September  1823,  and  administration  was  not 
taken  out  by  his  mother  till  January  8th,  1824.  The  suit  was  com- 
menced soon  after,  viz:  25th  February  1824-^more  than  four  years 
after  the  date  oi  the  note. 

EvanB  for  plaintiff,— Cited  the  case -of  Adminiatrator  Ken^ 
tiedy  vs.  JEdwarda,  firom  recollection,  where  administration  was 
not  granted  until  eighteen  years  from  the  death  of  the  intestate,  and 
yet  it  was  held  that  as  no  right  of  action  had  accrued  during  that 
period  that  the  act  did  not  atttach. 

Ervin  produced  a  memorandum  in  initingj  of  the  same  case, 
which  he  had  taken,  to  the  same  effect. 

WUkma^  cited  the  case  of  Adtn^r,  Adamawi  vs.  Smiih.  Where 
it  was  held,  that  the  intervening  insanity  of  the  holder  c^  the  note 
did  not  suspend  the  statute  of  limitations;  which  having  once  begun  to 
tun,  at  the  time  the  action  accrued,  continued  notwithstanding  dissabi'* 
lities  intervened.  (2  Cojui.  Refi.  269.)  In  tiiis  opinion  four  judges 
.  concurred. 

The  case  of  Fayaoux  vs.  Prather  shews  that  the  same 
doctrine  was  held  by  thrtee  judges,  two  dissenting.  (1  JVbtt  and 
ilf'CorJ  296.)  In  the  case  of /2o^n  vs.  Wall,  (%M>tt  and  M* Cord 
498,)  it  was  held  that  war  suspended  the  operation  of  the  statute^ 
between  the  citlzeris  of  the  two  countries,  for  the  time  it  continued; 
which  was  adopting  a  part  of  the  law  of  nations.  From  these  con* 
flicting  decisions  I  understand  the  law  is  not  yet  setded  and  thati  am 
at  liberty  to  exercise  my  own  judgment  Now,  I  am  of  opinion,  that 
the  decisons  in  the  cases  of  the  AdnCr.  ofAdamMon  vs.  Smith,  and  of 
Fayaottx  vs.  Prather  are  contrary  to  the  whole  spirit  of  the  act  of 
limitations^  which  makes  express  provision  for  many  of  the  most 
obvious  iUsiabilities  which  occur,  but  could  not  provide  for  all  that 

C^.)  See  8  Sound.  93,g.  nfite.  8  Saik.  434.  Carth.  335. 4  Mod.  373.     H, 
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may  arise.  To  have  done  so  the  act  itself  might  have  filled  a  volume*. 
The  law  itself  is  a  wholesome  one  in  preventing  litigation  and  in 
securing  tittles  or  rights,  where  papers  are  lost;  but  every  one  who  h» 
teen  long  hi  practice  must  know  that  in  the  majority  of  caies  it  is  a 
most  unjust  defence.  The  legislature  has  lately  confined  its  operation^ 
and  I  cannot  see  one  good  reason  why  I  should  extend  it. 

Where  a^y  obvious  dissability  has  accurred  to  prevent  a  creditor 
from  suing,  the  debtor  has  no  excuse,  and  every  moral  obligation  will 
bind  him  to  pay.  Then  why  should  I  push  a  law  beyond  the  boonda* 
ties  of  reason  and  good  conscience  to  defeat  this  moral  obligation? 

For  these  reasons  the  demurrer  is  susUuned.** 

NoTT,  J. — ^The  question  mvolved  in  this  case,  appears  to  have 
been  settled  in  the  case  of  //ick9  vs.  Martmdale,  ( Harptr^u  L,  RefL 
135;  But  as  the  judge  in  the  court  below,  seems  to  suppose  that  the 
decisionsof  this  court  have  been  at  variance  with  each  other»  some 
further  consideration  of  the  subject  appears  still  to  be  necessary.  It 
is  now  a  rule  well  settled  in  the  English  courts,  that  when  the  statnte 
of  limitations  has  began  to  run,  it  will  continue  to  run  on,  notwitlk- 
standing  any  intervening  disability,  such  as  infancy  coverture  and  the 
like.  {Stov>elv%,  Lord  Zouch,  IPlowden  353.  Co.  Lit.  246,  a.  Gray 
vs.  IVendeTf  1  Strange  556.  Durourc  vs.  Jonea,  4  D.  and  £.  3001 
Frances  vs.  Jeuon,  6  East  80.  Faughan  vs.  Grcy^  Moeely  245,  Hici> 
manvs.  Walker^  JVUUa^r.) 

The  Englisli  judges  consider  their  statute  of  limitations  a 
uniform  homogenous  system  of  laws  intended  to  prevent  litigation  and 
to  quiet  persons  in  their  possessions,  and  they  have  therefore  adopted 
the  same  construction  with  regard  to  all  of  them.  I  have  already  re- 
marked in  the  case  of  Gibson  and  Taylor^  that  the  constitutional 
court  had  in  the  case  of  Rose  and  Daniel^  (3  Corutn  R.  549.  TYead, 
Ed,)  given  a  different  construction  to  our  act,  in  actions  involving 
titles  to  land.  The  principle  of  that  decision  has  since  passed  into  a 
law  by  an  act  of  the  legislature  at  its  last  session. 

In  all  cases  not  affecting  the  possession  of  lands  our  courts  have 
generally,  if  not  uniformly,  been  governed  by  the  rule  of  coostmction 
adopted  by  the  English  courts.  (Adamaon  vs.  Smithy  2  ConHitutwnal 
Refiorts  269.  M'icka  and  Martmdale^  auftra.)  Why  the  legislature 
thought  it  proper  to  make  such  a  distinction,  I  do  not  know;  but  as  the 
last  act  refers  exclusively  to  actions  relating  to  the  possession  of 
lands,  (2^)  it  is  to  be  presumed  that  they  were  satined  with  the 

(2)  The  act  of  1824,  does  not*  in  words,  speak  of  any  particular  kind  of 
action,  bat  by  necessary  coastnictioii«  it  most  be  confined  to  actjunilbr 
lands,  as  it  speaks  of  the  tighta  of  minora  accrning  upon  the  death  of  the  «n- 
etator;  which  woold  not  be  the  ease  if  it  were  a  personal  action,  as  it  wooM 
accrue  to  the  executor  or  administrator,  and  not  to  the  mtner  or  heir*    9L, 
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construction  given  to  the  former  act  in'  other  respects.  Perhaps  the 
chrcnmstance,  that  the  judges  had  been  unanimous  in  their  opinions 
in  one  case  and  had  been  divided  in  opinion  in  the  other  might  have 
had  its  influence. 

For  it  will  be  observed  that  the  judges  who ,  constituted  the  ma* 
jority  m  the  case  of  JRoae  ^  Daniel^  concurred  with  the  other  judges 
in  the  case  of  Adamaon  \St  Smith,  (2  Com.  Reft.  269,  J  and  JVicka  ^ 
MartincUxie.  The  act  itself  contains  certain  exceptions^  and  aocordr 
ing  to  the  stale  maxim»  that  cxfirettio  uniu$  est  exciuMo  aiteriu9,  we 
are  not  to  suppose  that  the  legislature  intended  that  any  other  should 
be  made.-  The  duty  of  courts  is  confined  to  the  exposition  of  the  law« 
and  ought  not  to  be  extended  to  supply  mg  supposed  omissions  of  the 
legislature.  We  are  not  tl^erefore  authorized  to  add  exceptltes  to 
those  made  by  the  act.  The  statute  of  limitations  goes  upon  the 
principle  that  the  defendant  has  a  good  title*  or  has  paid  the  debt,  as 
the  case  may  be,  the  evidences  of  which  have  been  lost  by  time  or  ac^ 
cident.  That  presumption  is  rebutted  by  the  commencement  of  an  ao* 
tion.  The  remedy  therefore  shall  not  be  lost  by  the  death  of  the  party; 
The  act  of  1769  exempts  all  executors  and  administrators  from  suits 
for  nine  months  after  the  death  of  th^ir  testators  or  intestates^  Momcb 
vs.  Richards  and  others,  2  M'ott  l3rM*Cord,  259.  That  act  has  been 
considered  as  having  extended  the  statute  of  limitations  daring  that 
period.  But  that  is  a  eonstmctioB  which  necessarily  results  from 
the  provisions  of  the  two  acts  when  taken  together.  In  the  case  of 
Kenedy  i^  Edv>zrds,  the  statute  had  not  commenced  in  the  life  thne 
of  the  intestate.  It  would  not  therefore  run  against  the  administnt- 
tor,  until  adminstration  was  granted;;for  until^en  there  was  no  per- 
on  against  whom  it  ooiild  ran.  The  case  ok  Robinson  ist  Wkli^  2 
Mttis^M'CordS98,  appears  to  me  to  be  the  mostdiflkultto  get 
ov^r.  In  thatcase  the  court  held  that  warsuspetided  the  statute  of 
limitations  in  favour  of  an  alien  enemy.  That  I  think  was  carrying 
the  doctrine  to  the  utmost  extent  of  liberality.  But  tha^  it  is  said  **  is 
adopting  a  part  of  the  law  of  nations.'*  Then  it  is  the  law  and  not  the 
court  which  makes  the  exception.  It  does  not  appear  therefore  that 
this  court  has  ever  allowed  any  exociitiflin  not  made  by  the  act,  nor 
that  there  has  been  any  such  conflict  of  opinions  on  the  subject  as'the 
circuit  judge  seemed  to  imagine.  The  only  conflicting  deciaons 
which  have  token  place,  are  those  of  Rose  l^  Daniel,  and  Faysoux  vs. 
Frather,  both  of  which  related  to  the  possession  of  land.  I  do  not 
concur  in  the  opinion  that  to  take  advanti^ef  Uie  statute  offimitar 
tions  is  an  unjust  defence.  AnnnprincipledmanmaytobesBrc^saBie- 
times  use  itas  an  instrument  of  fraud  agamst  an  Ibdiilgent  creditor. 
But  then  it  is  the  fsnlt  of  the  plaintiff,  Who  has  diiaraed  himself  and 
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pput  a  weapon  into  the  kands  of  his  antagonist.  It  may  however  be  a: 
shield  to  the  honest  a^idunprotectedf  and  who  may  have  no  other 
means  of  defence. 

Evaru  l^  Coggeshall,  for  the  motion. 
Levy  l^  IVilkinSa  toxitn^ 


Lewis  Meadows,  Sen*  V9,  William  MEADows,/r. 

Upon  a  sale  of  laods  at  auction,  the  cUrk  of  the  auctioneer,  is  not  sncb  an  agent 
of  the  paKies  whose  entry  will  talce  the  case  oat  of  the  statute  of  fnuds. 

An  entry,  to  be  a  compliance  with  the  statute,  mu&t  contain  a  memorandaiA 
of  the  cootraU,  and  must  stale  distinctly,  tbe  article  sold,  the  price  and 
the  purchasers'  name. 

An  entry  in  these  words:  ^  The  tract  of  land  to  Wm.  Meadows  at  |5,48,"  ift 
insufficient. 

U  leems,  an  auctioneei  is  a  sufficient  agent  of  both  parties,  on  a  safe  oflandt, 
whose  entry  of  the  memorandum  of  sales  will  comply  with  the  statute* 

This  was  an  action  of  assumpsit,  for  the  purchase  mo* 
ney  of  a  tract  of  land  bid  off  by  the  defendant,  at  an  auction 
hud  by  the  plaintiff  of  his  property. 

The  questions  made  were,  whether  the  clerk  of  the 
auctioneer  was  a  sufficient  agent  of  the  parties,  to  bind  the 
defendant,  by  an  entry  of  the  sale  in  a  book,  had  for  that 
purpose;  and  2nd,  whether  the  entry  made  was  a  sufficient 
memorandum  of  the  sale.  The  entry  was  in  these  words: 
"  The  tract  of  land  to  Wm.  Msadoi^s,  jr.  at  $5,48." 

CoLcocK,  J. — ^Upon  reading  the  statute  of  North  Ca- 
rolina, it  is  found  to  be  in  the  very  words  of  the  statute  of 
frauds,  with  the  addition  of  the  words,  slave  or  <{a9£i;and>con- 
sequently  subject  to  the  same  construction  which  that  statuta 
has  received. 

It  was  soon  discovered  that  the  provisions  of  the  sta- 
tute of  frauds  greatly  impeded  the  business  of  sales  at  auo^ 
tion  and  the  first  effort  was  to  declare  that  they  were  not  em* 
l»raced  within  its  provisions.  But  the  generality  of  iu  terms 
was  too  extensive  to  be  thus  restricted,  and  it  was  then  deci- 
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ded  in  the  case  of  Simon  vs.  Mativos  (S  Burrows  1921 J 
that  the  auctioneer  was  the  agent  of  both  parties,  and  that 
his  putting  down  the  nc^me  of  the  purchaser ^  the  article  sold 
and  price  and  terms  should  be  considered  as  a  sufficient  com- 
pliance with  the  requisites  of  the  statute. — ^The  articles  sold 
were  goods.  For  sometime  it  was  held  that  this  doctrine 
was  not  applicable  to  the  sale  of  lands  or  any  interest  in  them, 
and  several  decisions  to  that  effect -were  made.  The  first  was, 
that  of  Stansjield  vs.  Johnson,  (\  Esp.  Rep.  101.)  That  was  a 
sale  of  copy-hold  lands,  and  the  chief  justice  held  the  defence 
of  the  statute  of  frauds  good^  saying  that  the  case  of  Simon 
▼#•  Motivos,  applied  only  to  gocids.  This  was  followed  by 
the  case  of  Walker  vs.  Constable  (I  Bos,  fy  Ptd.  101,^  in 
which  the  same  opinion  was  expressed;  and  the  case  otBuch* 
master  v*.  Uarrop  (7  Fes.  341,)  was  decided  by  Sir  fViUiam 
Grant,  on  the  authority  of  these  two  cases.  But  Lord  Ers^ 
kine  and  Lord  Eldon,  afterwards,  both  gave  contrary  opi- 
nions. They  ask  why  the  difference.?  Although  the  form  of 
the  two  clauses  differ  not  as  to  that  part  of  them  which  re- 
quires the  memorandum  in  writing,  they  are  the  same.  (IS 
Vesey,  456,  9  Vesey  249.)  And  these  decisions  havebeun  fol- 
lowed by  several  others  which  may  be  considered  as  putting 
tlie  question  at  rest.  (Emmerson  vs.  Heelts.  2  Taunton,  38. 
and  IVhite  fy  Proctor,  4  Taunt.  209;  and  JVComb  vs. 
Wright,  4  Johnson's  Chancery  Rep.  665.  But  although  I  anr 
compelled  to  yield  to  this  weight  of  authority,  I  cannot 
forbear  to  express  an  opinion  that  it  would  have  been  belter 
to  have  adhered  to  the  provisions  of  the  statute.  For  although 
from  the  concourse  of  persons  who  usually  attend  these  pub- 
lic sales,  it  may  not  be  easy  to  practice  fraud,  yet  there  is  no 
doubt  but  it  is  sometimes  down;  at  all  events  much  litigation 

would  have  been  prevented. 

In  the  case  before  us,  however,  the  plaintiff  cannot  suc- 
ceed; for  the  entry  was  not  made  by  the  auctioneer;  and  we 
must  be  careful  not  to  extend  the  doctrine  so  far  as  entirely  to 
destroy  the  salutary  provisions  of  tlie  statute.    The  erary 
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^  /en  made  by  the  clerk;  and  in  the  first  easep 

to,    C0U9  \s.  Trecoihiek^  (9  Fetey  251)  it 
nn  auctiotieer's  clerk,  Dotwithstanding  any 
jt  to  the  contrary,  is  not  u  agent  within  the  ata* 
lb.  signature  will  give  ralidity  to  a  coBtract  of  sale 

by  aucu  4,  unless  the  authority  of  the  party  has  been  spe- 
cially obtained  for  that  purpose,  or  he  has  assented  to  it. 

Again,  in  all  the  cases,  and  in  the  leading  case  in  par- 
ticular,  it  will  be  found  that  it  is  required  that  the  entry,  to 
be  a  ocHnpliance  with  the  provisions  of  the  statute,  mast  be  a 
memorandum  of  the  contract;  that  it  must  sute  distinctly 
the  article  boU^  the  price  and  the  purchaserU  name.  (Hodg^ 
kine  vs.  Bimd,  Admne^  284.  PariAurst  vs.  Van  CarUandif 
1  John.  C.  R.  273;)  Now  the  entry  produced  is  in  these 
words:  <«  The  tract  of  land  to  Wm.  Meadows,  jr.  at  $5  48.** 
What  evidence  does  this  afford  of  the  contract?  What  tract  of 
land.  How  many  acres?  Would  such  a  description  convey 
any  title  to  the  purchaser?  Would  it  enable  him  to  conq>el  a 
performance  of  the  contract  by  the  vendor,  should  he  refusef 
It  certainly  could  not.  I'herefore  it  cannot  operate  against 
the  defendant.  On  these  two  grounds  the  determination^ 
the  court  rests.  But  if  it  had  been  necessary  to  bvestigate 
the  other  grounds  there  b  no  doubt  that  more  thaa  one  of 
them  would  have  been  sustained. 
The  motion  is  granted,  (a) 
JBay,  for  the  motion. 
Levy  and  M^  WiUie  centra. 
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fa* )  That  the  auctioneer  is  not  the  agent  of  vendor  and  ?endee» 
both,  upon  a  sale  of  lands,  see*  besides  the  cases  mentioned  m  the  text, 
H^ginson  vs.  Clovfet,  15  Fee.  516. 

That  the  anctioneer  is  the  agent  of  both  parties,  see  fmteve. 
Proctor,  4  Taunt.  309.  Davie  vs.  Roberte^n^  1  Ccnet.  Bef^.  Trtt^d^ 
Ed.  71.  Jenkme  vs.  Hogg^  2  Cwut.  i?^,  821.  MtrrU  vs.  Cla^eon,  li 
Johne.  Rffi.  484. 

Where  the  agent  of  the  vendor  wrote  the  note  in  the  vendor'^ 
order-book*  In  the  presence  of  the  vendee,  although  he  afterwaids,  at 
the  desire  ofthevendee  (the  defendant,)read  it  over  to  hun,  it  waah^ 
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that  the  sig^ture  was  not  sufficient.  fCooficr  vs.  Smiikp  15  EaH. 
lOS.)  And  it  has  been  held,  that  one  of  the  contracting  parties  could 
not  be  considered  as  the  agent  of  the  other,  although  the  other  over* 
looted  him,  and  gave  him  directions  as  to  the  terms.  Wright  vs. 
Ihmnah,  3  Camfi.  30a  Theagent  must  bea  third  person.  There* 
sbre,  where  an  auctioneer  wrote  down  the  defiendaats  name  by  his 
aathority  opposite  to  the  lot  purchased:  Held,  that  in  an  action 
brought  in  the  name  of  the  auctioneer,  the  entry  in  such  book  was  not 
soffident  to  take  the  case  out  of  the  statute.  (Fartbrother  vs.  ^xm- 
itton$t  S  Bam.and  Aid.  533. )  R. 


Joshua  Txague  «j.  Thohas  S.  Wilks. 


laan  setioa  tor  malieious  proMcntioo,  it  it nessmrjr  toisllorth,  in  the 
U«olaratioQ,  that  the  prossoutiQa  it  at  an  end;  aad  to  thaw  in  what  maa- 
aar  it  wat  tarntioatad. 

That  the  defendaat  wat  aequtttad  by  the  grand  Jury,  or  by  a  ntUpntequi  or 
by  arrtit  of  judgsaant^daat  not  aoetwirily  thow  thattha  protaeatioabal 
batapai«Bondia,  and  in  tueh  cattt,  it  it,' tbarttora,  asetftary  to  tt&ie 
that  ho  wat  finally  ditehaifsd,  by  ordtr  of  tho  eonrt* 

Where  thodedaratioQtUtod**  that  the  plaintiff  had  been  aefuUtedhj  fh9 
grand  Juiy*i  findiag  •^  aobill/'  and  that  the  taid  protccotion  it  wholly  en- 
ded and  detferminedi  and  he  the  taid  plaintiff  whclly  ditebarged  Uieee* 
^from,  at  by  the  reoordt  and  praooediagi  therenTrenuuning  in  Um  taid  ooort 
appean,**  the  court  held  it  wat  a  tnffieieat  ttatsmant  of  the  ditefaaige  of  the 
plaintiff  from  the  pi  oeeention. 

But  that  ifit  were  not  tafioieaty  it  ooQld  only  have  bean  taken  advantaga 
of  on  deanrrer,  and  wat  oored  by  pUadiag  to  the  Bieritt. 

In  a  tUtemeat,  that  the  plaintiff  wat  oe^uir/Mf,  without  tpeeifyiog  in  what 
manner,  the  word  ^  aeqaitted**  it  to  be  eonttmed  a  technieal  word,  whioh 
meant,  aoquitted  on  trial  by  a  petit  Jury; 

But  whera  the  atanaer  of  tfffwMesi,  b  aet  out  in  SMh  a  way  Olio  thaw  that  the 
word  ■^aoqnittad^  wat  not  intended  to  be  oted  in  its  technical  tente,  it  wai 
be  taken  with  tueh  qnaliflcetiOBS. 

Where  a  technical  word  it  used  without  aay  fualiflcatioat  the  court  will 
give  it  itt  technical  meaning,  yet  when  it  it  aocompenied  with  tueh  quai* 
liftmtient  atthew  that  it  was  ialended  to  be  underrtopd  in  a  diibreat 
teata,  it  will  be  takm  with  tueh  qnaliftcattoot. 

Tried  before  judge  Richardsooi  Lanrensi  &U  teriOy 

1836. 

This  action  wftg  brought  agaiost  the  defeodaat  for 
loalicioiitly  and  without  reasonable  or  probable  cause  instk 
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tutingand  prosecatin^  ail  indictment  against  the  plaintiff  (or 
bog  stealing.  The  plaintiff  proved  that  the  defendant  ap* 
plied  for,  and  procured  a  warrant  to  be  issued  against  the 
plaiotiff  on  which  he  was  arrested,  and  that  he  went  before 
the  grand  jury  as  prosecutor.  Tlie  bill  of  indtctment  was 
produced,  with  his  name  on  the  back,  and  the  finding  of 
"  JSTo  BiU^^^  by  the  grand  jury;  and  an  order  of  the  court 
from  the  minutes  was  then  also  produced,  for  the  discharge 
of  the  plaintiff  from  his  recognizance  in  that  case  in  the  fol- 
lowing words,  viz:  "State  vs>  Joshua  Teague.  flog  stealing. 
The  State  v$.  Joshua  Teague,  trading  with  a  negro.  Three  io- 
dictments. 

The  grand  jury  having  returned  into  court  and  found 
no  bill  in  the  above  cases,  on  motion,  ordered^  that  the  defen- 
dant be  discharged  from  bis  recognizances." 

The  plaintiff  then  proceeded  to  show,  by  the  testimony 
of  many  witnesses  the  want  of  probable  cause,  and  express 
Qialice,  and  closed  his  case. 

The  defendants  counsel  then  moved  the  court  for  a 
nonsuit. 

).  Because  the  plaintiff  had  not  shown  how  the  prose- 
cution was  ended.  That  the  finding  of  "  No  BUl^  by  the 
grand  jury,  and  the  order  of  the  court  for  the  discbarge  of 
th^  defendant  were  not  sufficient  to  support  the  declaration. 

Several  other  grounds  were  taken,  which  however  were 
disregarded  by  the  court.  In  support  of  the  first  ground  the 
declaration  was  referred  to,  which  after  seiting  out  the  pre- 
liminary proceedings,  proceed  as  follows: "  which  said  indict- 
ment for  certain  reasons  was  given  to  the  grand  jury  of  the 
district  aforesaid,  and  he  the  said  Joshua  Teague  was  in  due 
manner  and  by  due  course  of  law  acquitted  of  the  said  premi- 
ses in  the  said  indictment  charged  upon  him,  by  the  grand 
jury  aforesaid,  by  their  finding  "  No  Bill;''  and  the  said 
Joshua  Teague  further  saith  that  the  said  prosecution  so  as 
aforesaid  set  on  foot  by  the  said  Thomas  S.  Wilkes,  is  wholly 
ended  and  determined,  and  hethe  said  Joshua  Teague  wholly 
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discharged  tberefromf  as  by  the  records,  and  proceedinj 
thereof  remaining  in  the  court,  appears.'' 

His  honoui^  sustained  the  motion  and  granted  the  no 
suit,  on  the  ground  that  the  declaration  did  cot  set  forth  he 
the  prosecution  was  ended;  and  that  it  did  not  show  that  t! 
prosecution  was  ended  at  all. 

The  plaintiffs  counsel  moved  the  court  of  appeals  toi 
aside  the  nonsuit  and  to  reinstate  the  case  on  the  docket. 

1  Because  the  declaration  abundantly  sets  out  the  d 
termination  of  the  prosecution  and  the  discharge  of  t 
defendant,  as  well  as  the  manner  of  it. 

2  Because  the  exception  to  the  declaration  could^on 
be  taken  by  demurrer,  and  cannot  avail  the  defendant  on 
motion  for  a  nonsuit,  at  the  trial  after  the  general  issue  pleade 

NoTT,  J.-— From  the  course  of  argument  which  h 
been  pursued  in  this  case,  there  are  two  questions  for  t 
consideration  of  the  court: 

1st.  Whether  the  declaration  upon  its  face  shews 
sufficient  cause  of  action  to  entitle  the  plaintiff  to  recoverf 

2nd.  Whether  the  testimony  adduced  supported  t 
allegations  contained  in  iht  declaration? 

In  an  action  f«ir  a  malicious  prosecution  it  is  necessa 
to  set  forth  in  the  declaration  that  the  prosecution  was  at 
«nd.  (Smith  vs.  Shaddeford,  I  J^ott  fy  J^'  Cord  36.;  A 
tilso  to  shew,  in  what  manaer  it  was  terminated.  That  is 
say,  whether  by  an  acquittal  of  the  plaintiff  on  trial  by  t 
rejection  of  the  bill  by  the  grand  jury  or  by  a  noli  prosequi 
arrest  of  judgment?  The  three  last  methods  do  not  neci 
sarily  put  an  end  to  the  prosecution;  because  the  defends 
pay  still  be  proceeded  against.  It  is  necessary  therefore 
state  that  he  was  finally  discharged.  All  these  requisites  a 
to  me  sufficiently,  apparent  on  the  face  of  this  declaratic 
7t  is  contended  that  it  is  not  sufficient  to  state  that  he  n 
discharged,  but  that  it  should  have  been  stated  expressly  tli 
|ie  was  discharged  by  the  order  or  judgment  of  the  court;  ai 
I  believe  the  precedents  are  usually  in  that  form.  But 
appears  to  be  implied  in  the  allegation^  that  he  was,  «<  who! 
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discharged  therefrom,  as  by  the  records  and  proceedings 

thereof  remainiag  in  the  said  coqrt  appears.''    There  is  ne 

other  way  that  he  could  be  discharged,  bat  by  the  order  of 

court;  and  withontit  his  discharge  could  not  appear  of  record. 

Bat  at  most  it  was  but  an  error  in  form  and  ought  to  have 

been  taken  advantage  of  by  demurrer,  and  was  cured  by 

pleadmg  to  the  merits.    It  was  no  ground  for  a  nonsuit;  for 

the  facts  being  explicitly  stated  and  issue  taken  upon  them  the 

plaintiff  was  entitled  to  a  verdict  if  they  were  true,  (1  Saun- 

ders  223, «.  (1)  1  Ckitiy's  Phading  401-2.  5  Com.  Dig.  376, 

TU. Pleader  C.  85.  Avery  ys.  Hoole^  Cowp.  825.  Rmkiord  vs. 

Jitpindj  Doug.  679.)  Judge  B«2Zer  says,  in  the  case  o(Jicrgan 

and  BwheSf  (3  D.  fy  ^*  ^^^0  that  ««aUeging  that  be  was  dis- 
charged by  the  grand  jury's  not  finding  a  bill  would  shew  a 

legal  end  to  the  prosecution."  (See  State  vs.  Smithy  1  Nott 

if  M' Cord  12.) 

But,  secondly,  it  is  contended  that  the  proof  did  not 

support  Uie  allegation  in  the  declaration.    That  the  declara* 

tion  alleges  that  he  was  acqmtud,  whereas  the  proof  was 

that  the  grand  jury  found  no  bill  against  him,  which  was  not, 

in  contemplation  of  law,  an  oequiMcl.  And  in  support  of  that 

ground,  the  case  of  TAcwmuvs.  Ds  Grafftnreid  (2  Jfotik. 

jirCorc?,'l43,)  is  relied  on.  But  that  case  is  veiy  distinguish* 

able  from  this.    In  that  case  it  was  set  forth  in  the  declara* 

tion  that  the  pluntiffhad  been  aeqmiiud  without  specifying 

in  what  manner.    The  court  held  that  *^  acqwttdP^  was  a 

technical  word  which  meant  acquitted  on  trial  by  a  petit  joryt 

and  being  used  without  any  qualification  must  benndersloMl 

in  its  technical  sense;  And  therefore  shewing  that  the  grand 

jury  had  rejected  the  bill  did  not  support  the  declaration. 

But  in  the  case  now  under  consideration  it  is  stated,  that  he 

was<<  acquitted  by  the  grand  jury's  finding  no  bill."    The 

manner  of  acquittal  is  set  out  in  such  a  way  as  to  4iew  that  It 

was  not  intended  to  be  used  in  its  tedinicai  sense.    And,  at* 

though^  when  a  technical  word  is  used  without  any  qualifici^ 

tion  the  court  will  give  it  its  techmcal  meaning,  yet  wbe0 
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tt  18  i^ccompanied  with  such  qualifications  as  shew  that  it  was 
iotended  to  be  understood  in  a  difierent  sense,  it  will  be  taken 
with  such  qualifications.  And  although  the  declaration  may 
not  be  drawn  in  the  most  technical  form,  I  do  not  know  that 
the  facts  could  have  been  set  out  with  more  precision,  if  it 
bad  been  <<  discharged**  instead  of  <•  aequiUed**  it  is  admitted 
that  it  would  have  been  sufficient.  And  in  common  parlance 
I  think  "  acquitted**  is  as  clearly  expressive  of  the  idea  inten- 
ded to  be  conveyed,  as  discharged.  It  is  frequently  used  in 
that  sense  by  the  best  pleaders,  as  will  be  seen  by  reference  to 
the  precedents.  Chttty,  giving  the  form  of  a  declaration  for  mali- 
ciously charging  the  plaintifl*  of  ftlony  before  a  justice  of  the 
peace  and  causing  him  to  b€|  imprisoned  on  a  warrant,  until  he 
was  discharged  by  the  justice,  concludes  with  saying,  "the  said 
justice  adjudged  and  determined  that  the  said  A.  B.  (the 
prisoner)  was  not  guilty  of  the  said  supposed  ofience,  and 
then  and  there  caused  the  said  A.  B.  to  be  discharged  out 
of  custody  fully  acquitted  and  discharged."  (2  Chitty*$ 
Plead.  25Q-1.)  It  is  not  unusual  to  find  it  in  all  legal  pro- 
ceedings used  in  its  vulgar  sense,  and  it  is  only  when  it  is 
used  in  reference  to  proceedings  which  seem  to  require  that  it 
should  receive  a  technical  application,  and  then  without  any 
qualification,  that  the  court  will  be  bound  to  understand  it  in 
that  sense.  I  think,  therefore,  that  the  alligations  are  liter- 
ally supported  by  the  testimony,  and  that  the  cause  ought  to 
have  been  sent  to  the  jury. 

The  nonsuit  is,  therefore,  set  aside  and  a  new  trial 
granted. 

O'AVaf  ^  Earle  for  the  motion. 

P.  Farrow  contra. 
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[  The  Refiorter  regrets  that  he  has  not  received  the  manuseri/tts 
pf  the  intervening  Term  of  Charleston,  w  timetofirintitinthia^  it9 
profier  fikice.  Kaiher  tnan  atqfi  the  prese,  he  has  inserted  here  the 
succeeding  Columbia  Term,} 


AdnCrs.  of  Joseph  Howabd  «#•  Alex.  Aixek. 

Wb«re  jOfltiM  baa  b«ea  done  by  Um  TerdiGt  of  tba  jary*  the  court  will  not 
grant  a  new  trial 

A  trastee  cannot  acqaire  a  title  bj  the  statate  of  linlitationf  against  bis 
cestuique  trutt,       -   " 

Tried  before  Judge  Richardson,  at  Union  Spring 
Term,  1826. 

It  appeared  in  evidence,  that  William  Porter  in  his  life 
lime  made  a  deed  for  a  few  acres  of  land  to  plaintiffs'  intes* 
tate,  as  trustee  for  a  certain  Baptist  congregation  in  Union 
district.    He  ailenrarda  executed  a  bond  to  the  same  person,, 
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with  a  condidon  to  make  titles  to  him  in  his  own  right  to  the 
whole  tract  of  land,  embracing  the  part  which  had  l>een  pre- 
viously conveyed  in  trust.  The  titles  wqre  never  made;  but 
the  plaintiffs'  testator  continued  in  possession  until  he 
acquired  a  possessory  title.  He  then  sold  the  land  to  the 
defendant  who  was  igoorapf  of  ibe  if^^^  deed.  This  was  an 
action  for  the  purchase  money.  The  defendant  contended 
that  the  plaintiffs'  intestate  had  no  title  to  the  land  conveyed 
to  him  in  trust  for  the  Baptist  Congregation,  and  therefore  he 
'w;it  entitled  to  a  dedjiction  for  the  value  of  that  land. 
And  that  was  the  only  question  submitted  to  the  court. 

The  jury  found  a  verdict  for  the  defendant,  and  this 
was  a  motion  for  a  new  trials  on  the  ground,  that  the  verdict 
was  contrary  to  law  and  evidence. 

KoTT,  J.— !-That  such  a  cmtjpr^tton  iietaally  exisu, 
as  is  described  in  the  deed,  that  it  has  occupied  the  land  so 
conveyed  from  the  time  of  the  conveyance,  and  is  still  in  the 
enjoyment  of  it,  is  admitted.  But  it  is  contended^  that  it  has 
not  been  incorporated  and  therefore  has  no  legal  existence. 

Whether  it  is  incorporated  or  not  we  do  not  ]iqow,  as 
ibett  does  not  appear  to  have  beep  any  evidence  on  that  point* 
The  plaintiffs'  intestate  however  accepted  the  deed  in  cha» 
racter  of  trustee.  He  therefore  admitted  the  fact,  and  there- 
by dispensed  with  the  necessity  of  further  proof  on  the  part 
of  the  defendant.  He  could  not  acquire  a  ti^le  by  possession 
to  land  which  he  held  as  trustee.  And  having  no  title  him* 
self,  he  could  convey  none  to  the  defendant. 

It  is  however  fiirther  contended,  that,  as  trustee,  the 
legal  title  was  in  him;  and  that  the  defendant  is  not  entitled 
to  relief  in  a  court  of  law.  Without  going  into  the  enquiry 
howfiif  a^mirtoflawwitt  take  notke  of  a  trust  iosuch  a 
case,  it  is  sufficient  that  we  can  see  that  a  court  of  eqnity 
woald  give  relief.  The  jury  tbencfare  have  decided  accord- 
ing to  the  justice  of  the  case.  And  this  court  do  not  fetl 
bound  to  aid^ie  plaintiflb,  in  the  saeriiegiom  act  wUch  they 
Ve  attempting  to  commit.    We  iniU  not  mot  a  new  tnaL 
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tor  thi&  purpose  of  driving  the  parties  into  another  conrl^ 
frhea  we  see  that  justice  has  been  done. 

flemcfon,  for  the  motion. 

Thomamf  contra. 


John  Blakelt  Ad^mr.  adt.  Noah  Hampton. 

f^rot  proof  it  admiirib]*  to  shew  that  •  note  had  been  given  in  sobstitiitioq; 
for  two  other  notet,  which  were  taken  up,  in  order  to  ftdmit  the  two  notes 
in  evidence,  and  to  shew  by  the  calculations  made  in  figures  on  them,  that 
the  substituted  note,  by  miMtdht^  had  been  given  for  a  wrong  sum. 

Between  the  original  parties,  evidence  may  always  be  given  of  the  true  con- 
side^tion  of  a  note:  80  it  may  be  proved  that  it  was  given  for  the  balance 
due  on  a  settlement  of  accounts,  and  that  a  mistake  was  made  in  the 
amount. 

The  rnles  of  evidence  are  the  same  in  law,  as  in  equity,  czoept  in 
in  some  particular  cases  where  parol  evidence  is  let  \n,  merely  with  a 
view  of  affording  the  court  of  equity  the  means  of  exercising  its  peculiar 
jurisdiction. 

Where  parol  proof  cannot  be  admitted  in  equity,  a/orfion,  it  ought  not  to  be 
admitted  at  law. 

The  doctrine  of  parol  evidence  generally  discussed. 

Tried  before  judge  Huger  at  Laurens,  Spring  term, 
1826. 

This  was  an  action  of  assumpsit  on  a  note.  Plea,  general 
issue.  The  note  was  admitted.  The  defendant  offered  evi* 
flence  to  shew,  that  the  note  in  question  had  been  given  for 
the  balance  due  on  a  settlement  of  sundry  accounts. 

Judge  Huger  thought  the  evidence  inadmissible.  A 
verdict  was  found  for  the  plaioUff. 

The  defendant  appealed  on  the  ground;  That  he 
should  have  been  allowed  to  shew  that  the  note  in  question 
was  by  mistake  given  for  more  than  was  really  due. 

NoTT,  J.— -There  is  no  principle  of  law  more  familiar 
to  the  ppofessiop,  than  that  parol  proof  cannot  be  admitted  to 
add  to,  alter,  or  contradict  a  written  agreement.  But  it  has 
been  so  much  broken  in  upon  by  various  decisions,  both  In 
law  and  equity,  that  the  rule  itself  appears  almost  to  be  lost 
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ill  the  various  qaallfications  and  exceptions  which  ha\e  be^ 
made  to  it. 

Phillips  has  collected  a  great  variety  of  cases  on  the 

subject.     But  !t  does  not  appear  to  me  that  he  has  advanced 

far  towards  removing  the  difficulty.     He  has  however  ren* 

dered  one  important  service   to  the  profession,  in  bringing 

the  cases  together  by  which  those  who  are  disposed  to  inves* 

tigate  the  subject,  are  directed  where  to  go  for  information. 

He  says  (p.  353-4,)  it  does  not  appear  from  any  reported 

case,  that  the  plaintiff  has  been  allowed  to  give  parol  evidence 

varj^iug  a  written  agreement,  on  the  ground  of  mu^aA:e  orsur* 

prise.    Yet  he  says,  (in  p.  456*9,)  mistakes,  and  misappre* 

hensions  in  the  drawers  ot  deeds  or  written  agreements,  are 

a  subject  of  relief  in  courts  of  equity,  and  may  be  rectified  ac* 

cording  to  the  true  intention  of  the  parties.  The  leading  ca« 

ses  referred  to,  are  Joynes  vs.  Statham,  3  Atkins^  388.  Clinan 

vs.  Cooke  J I  Schoales  ^  Lefroy^  22,  The  Marquis  ofTowns^ 

end  vs.  Stangroom,  6  F'es.  328;   and  Woollam  vs.  Hearn  1 

Ves,  28.   Baker  vs.  Payne,   I    Ves.  456;  and  6.    Ves.  jr, 

.336,  in  note.  In  the  first  case,  Joynes  vs.  Statham,  lord  Hard* 

wicke  received   parol  evidence  to  correct  an  omission  in  a 

lease,  and  he  then  said  it  was  immaterial  whether  it  was  insist* 

ed  on  as  a  mistake  or  fraud. 

Lord  Redesdale,  however,  in  the  case  of  Clinan  vs« 
Cooke,,  (i  Schoales  ii  Lefroy22.)  notices  this  case,  and  adds: 
*^  there  is  a  prior  case.  Walker  vs.  Walker,  2,  Atkins  98, 
where  lord  Uardivieke,  is  made  to  say  something  similar;  and 
there  seems  to  be  somewhat  of  a  floating  idea  in  the  mind  of 
bis  lordship,  that,  by  possibility,  a  case  might  be  made,  in 
which  even  a  plaintiff  might  be  permitted  to  shew  an  omission 
in  a  written  agreement,  either  by  mistake  or  fraud."  ^Howe* 
ver,  (says  his  lordshipj  <<  I  can  fiml  no  decision  except  the 
contrary  way."  In  the  case  of  the  Marquis  of  Tawnsend  vs. 
Stangroom,  lord  Eldon  again  reviews  all  those  cases,  and 
concludes  with  saying,  <^  i  agree,  that  those  producing  evi-> 
dence  of  mistake  or  surprise,  either  to  rectify  an  agreement, 
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ur  eallmg  upon  the  xourt  to  refuse  a  specific  perfoimancet 
undertake  a  great  difficulty;  but  it  does  not  foUoiv,  that  it  is 
Aerefore  incompetent  to  prove  the  actual  existence  of  it  by 
«vidence.^ 

In  the  case  of  fFoottam  vs.  Hear^ij  7  Vetey^jr,  216,  the 
Vaster  of  the  Rolls,  Sir  W.  Oran^,referingto  all  the  foregoing 
authorities,  says:  <<  by  the  rule  of  law,  independent  of  the 
Statute,  parol  evidence  cannot  be  admitted  to  contradict  a 
written  agreement.  To  admit  it  for  the  purpose  of  proving 
that  the  written  agreement  does  not  contain  the  real  agree- 
ment would  be  the  same  as  admitting  it  for  every  purpose. 
It  was  for  the  purpose  of  shutting  out  that  inquiry,  that  the 
xule  of  law  was  adopted.  Though  the  written  instrument  does 
aot  contain  the  terms,  it  must,  in  contemplation  of  law,  be  ta- 
ken  to  contain  the  agreement,  as  furnishing  better  evidence 
than  any  parol  can  supply.  There,  says  this  learned  lawyer, 
stands  the  rule  of  law."  He  then  proceeds  to  consider  the 
subject  as  applicable  to  the  courts  of  equity,  and  lays  down 
the  rule,  that  parol  proof  is  never  to  be  admitted  to  correct  a 
mstake  in  favour  of  the  plaintiff  seeking  the  specific  perform- 
ance of  an  agreement.  He  admits  however,  that  such  evi- 
dence ought  to  be  admitted  to  prevent  the  specific  execution 
of  a  contract.  Judge  K&nt,  in  the  case  of  Kiesselbrack  vs. 
lAvingttony  (4  Johnson^t  Ckaneeryj  146,^  says  he  is  not  suffi- 
ciently instructed  to  admit  the  soundness  of  that  distinction, 
and  seems  to  think  that  there  is  no  distinction  in  that  respect 
between  plaintiff  and  defendant.  He  lays  it  down  in  the  same 
case,  as  understood  and  settled,  that  the  court  has  jurisdic« 
tion  to  correct  such  mistake;  and  in  various  other  cases  speaks 
of  it  as  a  settled  rule,  that  the  correcting  of  a  mistake  is  as  well 
a  ground  for  letting  in  parol  proof  as  that  of  fraud.  (Stevem 
vs.  Cooper f  I  Johnsons  C.  429.  Botsford  \^.Burr^  2  Do,  415.) 
All  these  cases  are  to  be  sure  from  the  court  of  equitj'.  But 
it  seems  to  be  very  well  settled  that  the  rules  of  evidence  are 
the  same  in  law  as  in  equity,  except  in  some  particular  cases 
where  parol  evidence  is  letinmerely  with  a  view  of  affording  the 
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court  of  equit}  the  means  to  exercise  its  peculiar  jurisdictioo. 
But  if  such  proof  cannot  be  admitted  in  equity  aforiiofi 
it  ought  not  to  be  admitted  at  law. 

But  Judge  Swift,  in  his  Treatise  on  Emdencej  I  think, 
has  taken  the  best  view  of  the  subject.  After  Isiying  dowi^ 
the  general  rule  on  the  subject,  he  undertakes  to  reduce  tb^ 
exceptions  to  something  like  principle.  One  of  his  rules  if 
that, «  where  there  has  been  a  mistake  in  fact,  parol  evidence 
may  be  admitted  to  rectify  it/'  As  where  a  tesUtoir  by 
mistake  inserts  the  name  of  A,  instead  of  D,  in  a  legacy  or 
devise.  f6  Term  Rep.  671.  2  P.  WUUame  141.)  Hhelt?  a 
bill  of  exchange  was  drawn  on  Josiah  Raytbond,  itbels 
Joshua  Raymond  was  intended,  parol  evidence  ^as  adfifitted 
to  shew  the  Mistake.  (1  Dajf  11.)  So  to  shew  that  a  receipt 
purporting  to  be  in  discharge  of  a  note,  dated  9rd  of  Hay^ 
was  intended  for  a  note  dated  the  fifth  of  May.  And  in  thtr 
caseof  JV%mon  vs.  JVhitleyy(Cro.  Car,  501,)  it  was  pcrtniftetf 
to  be  shewn  by  parol  evidence  that  a  bond  for  one  hundred 
pounds,  with  a  condition  to  pay  fifty  eight  pounds  at  the  en^ 
of  six  months,  was  intended  to  be  made  payable  at  the  end  of 
the  year,  and  that  six  months  was  inserted  by  mistake  of  the 
scrivener.  (Sunfts  Ev.  39  J  From  these  cases  it  will  appeal 
that  the  rule  applies  as  well  to  cases  of  mistake  as  ftaud,  and' 
that  it  is  the  same  both  in  law  and  equity,  tn  the  dttse  of 
«V<  Creary  and  Jaggarsj  decided  in  this  court  at  the  last 
Spring  term,  it  was  held  that  parol  evidence  might  be  adtntt* 
ted  to  shew  that  a  note  which  had  been  given  m  purauaxice  et 
an  award  had  been  given  for  too  much,  in  consequence  of  m 
mistake  in  the  arbitrators  which  they  themselves  b^  9&etm 
wards  discovered. 

Now  what  are  the  facts  in  the  case  before  us.  The  pre* 
sidhig  judge  reports  that  the  defendant  offered  evidietice  ^ 
shew  that  the  note  in  question  had  been  given  for  the  balance 
due  on  a  settlement  of  sundry  accounts.  The  object  of  offerings 
the  evidence  does  not  appear.  It  was  noiliing  tbore  tbett, 
than  evidence  of  the  consideration,  which  we  have  always  8^ 
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tnitte^f  Indeed  we  have  admitted  evidence  to  show  that  a 
note  purporting  to  be  for  value  received  was  given  without 
any  consideration,  (0remffr&c  Singleton^  State  Reports,  201.7 
Johns.  '26.  Do,  224.^  1^  is  stated  by  the  counsel,  that  the 
object  of  the  parol  proof  was  to  shew  that  the  note  in  ques- 
tion was  given  as  a  substitute  for  two  other  notes  which  were 
then  given  up,  and  that  by  the  production  of  those  notes  and 
the  calculations  appearing  in  figures,  it  would  shew  that  a 
mistake  had  been  made  in  the  amount.  If  that  is  a  true  state* 
inent  of  the  facts,  then  the  parol  evidence  was  not  for  the  pur« 
poie  of  contradicting  the  written  agreement,  but  merely  to 
shew  the  consideration,  to  let  in  written  evidence  or  memo* 
randa  by  which  the  mistake  might  be  rectified.  I  think  there* 
fore  that  upon  either  ground  the  testimony  ought  to  have 
been  admitted.  Wliether  It  would  have  been  sufficient  to 
establish  the  fact  against  the  written  contract  is  a  distinct 
question,     i  think  the  motion  ought  to  be  granted* 

p.  Farrow  for  the  motion^  (a.^ 

Irby  contra. 

Ca,J  Samuel  M'Cr£ary  vs.  Elisha  Jaggers. 

**  In  this  case  it  was  stated  by  Mr.  Eves  attorney  for  the  de* 
fendant,  that  he  would  go  into  evidence  by  which  it  would  cleaiiy 
appear,  that  the  note  had  been  given  in  consequence  of  an  imperfect 
settlement  between  the  plaintiff  and  the  defendant*  by  persons  to 
whom  the  same  had  been  referred.  That  it  was  understood  and 
had  been  expressly  agreed,  at  the  time  the  defendant  signed  thenote» 
that  if,  on  a  future  investigation,  it  should  be  found,  that  the  amount 
expressed  in  the  note,  exceeded  the  actual  amount  due  from  the 
defendant,  in  such  event  the  plakitiff  would  make  the  allowance^  and 
correct  the  mistake.  That  the  art>Urators  had  taken  upon  them- 
selves the  burthen  of  a  further  and  more  minute  examination  of  the 
matters  referred  to  them,  and  had  thereby  ascertained  that  the 
amount  called  for  by  the  note  was  considerably  beyond  what  the 
defendant  justly  owed.  That  the  plaintiff  had  been  frequently  called 
upon  to  correct  the  mistake  pursuant  to  his  agreement,  and  had  re« 
fused  to  do  so. 

The  presiding  judge  overruled  the  admissibility  of  the  evidenoe 
offered,  as  not  allowable  under  the  plea  ef  the  general  is^ne,  and  ttkai 
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parol  testimony  could  not  be  received  to  contradict  the  internal  and 
higher  evid^Ace,  which  the  note  itself  funiished«  That  if  the 
defence  insisted  on  could  avail  the  party,  ^t  could  only  be  by  pleading 
th^  subsequent  award,  which  was  to  operate  by  way  of  defeazance, 
and  of  which  the  plaintiff  should  have%een  duly  notified;  that  the 
introduction  of  the  evidence  relied  on  by  the  defendant,  would  take 
the  plaintiff  by  surprize,  &c. 

>  CoLcocK,  J.-— From  the  view  which  is  presented  to  us  of  this 
case,  by  the  report  of  the  presiding  judge,  two  questions  arise:  Firsti 
whether  parol  evidence  was  admissible  in  the  ease^  and  secondly^  if 
so,  whether  it  could  be  admitted  under  the  plea  of  the  general  issue? 
It  is  only  necessary  to  take  such  a  view  of  the  case,  as  will  determine 
the  legal  character  of  the  defence,  and  we  shall  then,  at  once,  per* 
ceive  that  the  tesUmony  was  improperly  rejected.  Now  what  is  it 
that  the  defendant  alleges?  That  by  the  mistake  of  the  accountant^ 
who  were  called  on  to  settle  their  accounts  and  ascertain  the  balance 
due,  he  was  induced  to  give  his  note  for  a  greater  sum  than  was  actu- 
ally due.  He  therefore  pleads  a  want  of  consideration  in  the  note. 
In  an  action  of  assumpsit,  such  defence  may  always  be  made  under 
the  general  issue.  And^this  has  been  the  long  established  doctrineb 
notwithstanding  it  is  subject  to  the  objection  of  the  presiding  judge. 
Chitty  does  say,  considering  the  language  of  this  plea,  it  might 
perhaps  seem  at  first  view,  that  the  defendant  by  it  only  denies  the 
fact  ofhis  having  made  the  promise;  as,  however  the  definition  of  a 
contract  not  under  seal,  is  *<  an  agreement  founded  on  a  sufficient  and 
legal  consideration  fo  do  some  legal  act,  or  to  omit  the  doing  an  act. 
the  performunce  of  which  the  law  does  not  enjoin,"  the  above  plea  by 
denying  the  contract,  in  effect,  puts  in  issue  every  part  of  the.  above 
difinition,  viz:  the  agreement,  whenever  it  is  obvious  that  thera^ci* 
fncy  and  legality  of  the  consideration  and  of  the  act  to  be  done,  ia 
omitted,  are  fairly  put  in  issue  by  this  plea.  (I  Chitty  469 — 70.  J 

Now,  it  is  the  insufficiency  of  the  consideration  which  the  de* 
fendant  complains  o£ 

In  this  particular  case  there  was  less  ground  for  the  objecticii 
df  surprise  than  in  ordinary  cases,  for  the  arbitrators  had  reviewed 
their  calculations  and  declared  their  mistake,  so  that  the  great  imx>- 
Inbility,  almost  amounting  to  certainty,  is  that  the  defendant  was  weH 
apprized  of  the  defence.    The  motion  is  granted. 
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Jane  Robabds  vs.  Nim  Hutson  &  Benjamin  Pktce. 

Where  husband  and  wife  have  separated*  and  the  wife  haa  acquired  aoma 
personal  property,  in  a  lait  for  a  trespass  to  «aoh  property,  it  is  error  to 
join  the  wife  with  the  hasband. 

The  plaintiff  brought  this  action  to  recover  damages 
for  a  tresspass  committed  on  her  personal  property^  the  fans* 
band  being  joined  for  the  sake  of  conformity. 

The  cof  insel  for  the  plaintiff  stated,  that,  she  and  her 
husband  had  separated,  and  that  she  supported  herself  by 
her  daily  labour;  that  she  did  not  trade,  but  had,  by  her  ma- 
nual labour,  accumulated  the  property  upon  which  thetress-* 
pass  had  been  committed.  The  court  being  of  opinion  that 
she  could  not  be  regarded  as  a  sole  trader,  ordered  a  nonsuit: 
from  which  order,  she  appealed  on  the  grounds: 

1st  Because  the  action  was  properly  brought. 

2nd.  Because  coverture  should  have  been  pleaded  ia 
abatement. 

NoTT,  J. — ^The  court  concur  in  opinion  with  the  presi* 
ding  judge  in  this  case,  and  the  motion  is  therefore  refused! 
J.  fV.  Farrowy  for  the  motion. 
/.  r.  Earhj  contra. 


Wm.  Wallis  and  mfe  vs.  Mart  Gill  adrn^rx. 

The  eonrtof  law  will  not  hear  appeals  from  the  ordinary  on  matters  invol- 

vino^  the  settlement  q(  accounts. 
The  object  ofappeals  to  that  court  is  to  require  the  aid  of  the  court  in  those 

casest  where  according  to  the  common  law  mode  of  administering:  justice, 

the  parties  cooid  have  the  benefit  o(  thst  jarisdiotion. 
Where  an  appeal  from  the  ordinary  it  of  such  a  natnre  that  it  can  be  enters 

tained  by  the  coortoflaw,  new  evidence  may  be  offered. 

Tried  before  his  honor  judge  Richardson,  at  York^ 
Spring  Term  1826. 
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The  qoestion  as  to  the  value  of  certain  advatoces  made  by 
the  testator  m  bis  life  time  was  before  the  ordinary,  and  from 
his  decision  of  the  valae  of  the  property,  Mary  Gill  appealed 
to  the  court  of  common  pleas,  and  offered  to  prove  by 
attending  witnesses  that  the  advancements  were  worth  nearly 
four  hundred  dollars  more  than  that  fixed  by  the  ordinary. 

His  honour  rejected  the  testimony  on  the  ground  that 
DO  evidence,  not  offered  before  the  ordinary,  could  be  receiv- 
ed there,  but  that  the  case  must  be  tried  upon  the  report  of 
the  ordinary.  The  jury  found  a  verdict,  conforming  to  the 
decree  of  the  ordinary. 

The  appellant  now  moved  for  a^new  trial  on  the  ground. 

That  his  honour  erred,  in  refiising  to  allow  her  to 
examine  witnesses  in  open  court,  on  the  value  of  said  advance- 

ments. 

NoTT,  J.— 1  think  the  error  of  the  judge  in  this  case 
was  in  hearing  the  appeal  at  all.     1  am  disposed  however  to 
think  that  where  an  appeal  is  of  such  a  nature  that  it  can  be 
entertained  in  a  court  of  law,  the  jury  ought  to  hear  the 
witnesses.     But  this  court  has  always  declined  entertaining 
jurisdiction  of  cases  involving  the  settlement  of  accounts  of 
executors,  administrators,  and  guardians,  and  of  all  persons 
acting  in  a  fiduciary  character.  And  although  the  legislature 
bas  given  an  appeal  from  the  ordinary  to  the  court  of  common 
pleas,  it  could  not  have  been  intended  to  transfer  the  settle- 
ment of  accounts  from  that  tribunal  to  a  jury.     The  object 
must  have  been  to  require  the  aid  of  the  court  in  those  cases 
where  according  to  the  common  law  mode  of  administering 
justice,  the  parties  could  have  the  benefit  of  that  jurisdiction. 

Without  such  appeal  the  decree  of  the  ordinary  would 
be  final  and  conclusive,  in  all  matters  both  of  law  and  faot 
where  relief  could  not  be  had  in  the  court  ef  equity,  a  power 
which  the  legislature  probably  thought  too  great  to  trust  to 
that  officer  without  the  supervising  power  of  some  superior 
court.  But  it  was  not  intended  to  change  the  jurisdiction, 
and  to  draw  from  the  court  of  equity  in  this  indirect  WAy> 
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those  cases  in  which  the  parties  had  ao  adequate  remedy  iii 
that  court. 

This  court  is  of  opinion  that  the  circuit  coqrt  had  no 
Jurisdiction  of  this  case.  Ifthe^ound  of  appeal  is,  that  the 
decree  of  the  ordinary  is  contrary  to  the  evidence,  that  ques* 
tion  could  be  tried  only  on  the  evidence  before  him.  The. 
motion  therefore  must  be  refused. 

fVilliams  for  the  motion. 

MUU  contra. 


Wm.  Hall  vs,  James  A.  Morem  iv. 

ThAcoart  will  not  readily  lend  an  ear  to  a  charge  of  iocapacity,  arising;  Grom 
intemperancei  in  order  to  invalidate  a  solemn  act  of  an  individual. 

If  people  will  voliKitalrilyineapseitate  themselves  froin  doiu«;  their  ordinary 
biuineaB  they  mast  tnke  the  conscqueucea  of  their  own  imprudence;  anless 
a  fraud  is  committed  upon  them  when  in  a  -tale  of  intoxication  their  acts 
are  binding. 

Upon  a  confeHion  of  Judfpoient  on  an  insimtd  eompnttusent^  the  fact  of  a 
bond*8  forming  aa  item  in  the  aooount  will  not  vitiate  the  procoedings. 

Bat  if  there  bean  irregalarity  in  the  bill  of  particulara,  the  defendant  may 
waive  it,  by  a  confession  ofjndgment;  and  the  clerk  has  no  right  to  refusQ 
to  record  t he  j ndgment,  on  that  account. 

A  questioB  of  fraud  in  obtaining  a  judgment,  or  a  queaticm  as  to  the  regu- 
larity of  the  declaration,  in  conforming  to  the  bill  of  particulars,  alter  a 
confession  of  judgment,  cannot  be  tried  by  rule  or  motion. 

■        , 

Motion  to  revei*se  an  order  made  by  judge  Richardson 
at  Union,  and  for  an  order  to  the  clerk  to  enter  up  judgment 
against  defendant  nunc  pro  tune. 

The  defendant  being  indebted  to  the  plaintiff,  and 
'  being  also  indebted  to  others  in  a  large  amoant,  for  which 
judgments  were  about  to  be  obtained,  consented  to  confess 
judgment  to  the  plaintiff  for  a  portion  of  the  debt  due  him. 
The  agent  of  the  plaintiff  not  being  in  possession  of  the  ovi+ 
dences  of  the  debt,  stated  an  account,  which  was  acknow- 
kdged  by  defendant  to  be  correct  and  just,  and  a  confession 
taken  accordingly.  The  confession  was  made  at  dark  ou  the 
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It  is  not  pretended  that  the  claim  is  unfounded,  or  that 
the  drfendant  has  confessed  judgment  for  more  jhan  is 
actnaily  due.  But  besides,  this  is  not  the  way  to  try  the 
giver  questions  which  are  now  submitted  to  the  court.  It 
does  not  appear  at  whose  instance  the  application  is  made. 
If  at  the  instauce  of  the  creditors,  they  have  also  a  more 
ample  remedy,  if  there  is  any  fraud  in  the  transaction. 

.  The  order  of  the  court  below  is  therefore  reversed,  and 
the  clerk  of  the  court  is  directed  to  record  the  judgment  as  cC 
the  date  of  the  confession. 

Clendenin  and  Preston  for  the  motion. 

« 

OWPmiI  contra. 


Sarah  C.  Wakisfield  AdnCrx.  vs.  John  Bccelct  Exo*f, 

Mart  Wilson. 

Oo  a  bond  conditioned  to  pay  aevenil  sumi  by  different  instalments  *Hn*lllmrf 
interetl,  but  with  inhrest  if  not  punrtualiy  paid^  the  money  nU  hcrin; 
been  punctvally  paid,  it  was  held,  that  iolerest  was  rtooTera^le  from  the 
date  or  the  bond,  and  not  from  the  time  the  instalments  respectirely 
becnme  ilne;  and  the  penalty  became  forfeited  by  the  nonpayment  of  Um 
first  Instolment. 

Tried  before  his  honor  Judge  James,  at  Barnwell,  April 
term,  1826. 

This  was  a  rule  on  the  sheriff  to  shew  cause  why  he- 
had  not  made  the  money  on  a  writ  of  fieri  fadas-  ia  this 
case. 

Tlie  question  decided  by  the  court  arose  on  the  coo-^ 
struction  of  the  condition  of  the  bond  upon  which  the 
judgment  was  entered  up. 

The  bond  was  in  the  usual  form,  penalty  $3114  with 
a  condition  as  follows: 

*«  The  condition  of  the  above  obligation  is  such,  that 
the  above  bound  Mary  E.  Wilson,  her  heirs,  8tc.  shall  pay  or 
cause  to  be  paid  unto  the  above  named  Martha  Caonoj,  or  let 
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tier  attorney,  8ec.  the  sum  of  $519,  on  or  before  the  first 
January  18IQ,  and  the  sum  of  $519,  on  or  before  the  first 
January,  1811,  and  lastly  the  sura  of  $519,  on  or  before  the 
first  January  1812,  mtkaut  interest  but  with  interest j  if  not 
punctually  paid^  then  this  obligation  to  be  void,  &c.'* 
Judgment  was  confessed  the  IJlh  February  1824,  io  the 
following  words, 

"  1  admit  that  the  writing  obligatory  within  mentioned 
is  the  deed  of  Mary  E.  Wilson,  deceased,  and  confess  judg* 
ment  for  ten  cents  damages. 

John  Bee. ley  Ex*or.  of  Mary  E.  Wilson.^ 

It  was  admitted  that  the  money  had  not  been  punctually 
paid,  no  payment  having  been  made  before  1816,  and  a 
balance  being  still  due  on  the  part  of  the  defendant,  who 
appeared  for  the  sheriff.  It  was  contended  that  the  several 
installments  bore  interest  only  from  the  time  they  respectively 
became  due;  and  on  the  part  of  the  plaintiff  it  was  argued 
that  the  money  not  being  punctually  paid,  interest  was  due 
from  the  date  of  the  bond. 

His  honour  the  circuit  judge  was  of  opinion  that  interest 
was  only  to  be  calculated  from  the  time  the  installments 
became  due,  and  discharged  the  rule. 

This  was  a  motion  to  reverse  the  order  of  the  circuit 
court,  on  the  ground  that  the  money  not  having  been 
punctually  paid,  according  to  the  condition  of  the  bond,  and 
the  intention  of  the  parties,  interest  ought  to  be  calculated 
from  the  date. 

NoTTf  J.*-^The  principle  invojved'  in  this  cuse  was 
.settled  in  the  case  of  the  Exo^rs.  of  Saltenvhite  vs.  MiReg 
(Harper's  Rep.  397.)  in  this  court.  That  was  ka  action  on 
a  note  of  band  in  which  the  defendant  agreed,  that  if  be  failed 
to  pay  the  note  at  the  time  it  fell  due,  he  would  pay  interest 
from  the  date.  The  court  held  that  be  was  liable  to  pay  the 
interest  according  to  his  contract* 

This  is  a  stronger  case^  for  the  penalty  became  forfeited 

hy  the  nonpayment  of  the  first  installment.    And  he  couM  be 
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exonerated  only  by  paying  up  the  principle  and  interest. 

The  decision  must  therefore  be  reversed  and  the  sheriff 
must  proceed  to  collect  the  balance  due  on  the  execution. 
Patters<m  for  the  motion. 
Wardlaw  contra. 


Isaac  Davkqa  vb.  James  Moore. 

A  note  payable  ^  to  order"  only,  without  meDtioning  the  name  of  any  payee, 
18  considered  as  a  note  payable  to  a  fictitious  person,  and  may  be  sued  up- 
.  on  by  any  bona  fide  bearer,  (a) 

Tried  before  judge  Huger,  at  Abbeville,  March  temn 
1626. 

This  was  an  action  of  assmpsit,  founded  on  the  follow- 
ing  instrument  «  Charleston,  May  30,  1821,  $300.  On  the 
first  day  of  January  1822, 1  promise  to  pay  to  order  the  sum 
of  three  hundred  dollars  for  value  received  in  house  rent, 
James  Moore."  The  declaration  contained  a  single  count, 
describing  this  as  promissory  note  delivered  to  the  plainti^ 
who  was  now  the  holder  of  it.  The  signature  of  the  defen* 
dant  to  the  writing  was  admitted.  No  other  proof  was  of- 
fered. The  counsel  for  defendant  moved  the  court  for  m 
nonsuit,  on  the  ground  that  this  was  nof  a  note  within  the 
statute  of  Ann  or  the  Qustom  of  merchants.  • 

The  presiding  judge  sustained  the  motion. 

The  counsel  for  the  plaintiff  moved  the  court  of  ap* 
peals  to  reverse  this  decision;  because  the  writing  declared 
upon  was  a  good  note,  within  the  statute  of  Ann  and  the 
custom  of  merchants.  Chappell  for  the  motion  cited  Ckitty 
on  Bilh  78.  (£rf.  1817,)  and  cases  there  referred  to. 


(a  J  General  letters  of  credit,  not  directed  to  any  one,  it  seems, 
were  not  uncommon  m  the  Levant,  as  early  as  the  year  1200  CMac^ 
fiAeraon'e  4fh  a/Com.  367.  ^Hallam'^Mid.  AgcM.  PhU.Jsi  355.l» 

noUtJ 
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• 

KoTT,  I.*— If  this  were  now  a  new  question  perhaps  the 
conrt  might  have  fe{t  some  difficulty  in  coming  to  a  decision 
fipon  it.     But  after  the  cases  of  Tadoekys.  Harris^  3  Term, 
Rep.  174.    Vere  vs.  Lewis  Do.  182;  and  -Vinet  vs.  Crt&«oii, 
Do.  481 ,  {b)  I  thhtk  there  can  be  no  question   about  it.    Ifi 
those  cases  it  was  held  that  a  note  payable  to  a  fictitious  per- 
son might  be  considered  as  payable  to  bearer,  and  tlierefore 
any  person  might  sue  upon  it  into  whose  hands  it  might  come 
in  the  ordinary  course  of  business.     The  last  case  went  up  to 
the  house  of  Lords  where  it  underwent  a  very  full  discussion, 
on  which  the  decision  of  the  King's  bench  was  supported.    A 
very  full  report  of  the  case  with  the  opinions  of  the  judges 
.  may  be  found  in  1  H.  Black.  Reports  565.  I  cannot  distin- 
guish this  case  from  a  note  payable  to  a  fictitious  person. 
For  a  note  payable  to  a  fictitious  person  is  payable  to  no  one 
in  particular;  it  may  therefore  be  considered  as  payable  to 
bearer  and  recoverable  by  any  person  who  may  become  the 
honest  holder  of  it.     From  the  case  of  Bennet  vs.  Famelj  1 
Campbell^  130,  it  might  be  enferred  that  Lord  Ellenborougk 
entertained  a  different  opinion.  But  that  opinion  is  explained 
in  the  Addenda  {Do.  180,)  wherein  his  lordship  admits  that 
the  holder  may  recover,  as  bearer,  if  it  ctim  be  shewn  that  the 
acceptor  knew  that  the  payee  was  a  fictitious  person.     And 
with  that  pacification  the   holder  in  this   case  is  entitled  to 
maintain  his  action;  because  the  maker  of  a  promissory  note 
stands  in  the  double  ration  of  drawer  and  acceptor,  and 
therefore  mu^t  know  to  whom  it  is  payable.  I  can  see  no  ob»  ' 
jectioD  to  my  giving  it  such  a  construction.  Perhaps  the  first 
inventor  of  such  a  bill  .might  have  done  it  with  a  fraudulent 
intention  as  the  judges  of  England  appear  to  have  thought 


(bj  Where  bills  are  made  payable  to  a  fictitious  payee,  a  bona 
JideYuAder  for  a  valuable  consideration  may  prove  them  under  a 
commission  of  bankruptcy  against  the  indorser*  Mx- Parte  Ctarke,  3 
Bro.  238.  Ex-Parte  Mien,  Co.  Bt.  Laws,  172.  Collie  vs.  Emet,  1 
H,  Black,  313.  Gibson  vs,  Minet,  Ibid.  569.  Gibson  vs.  Hunter,  2  If, 
Black.  288.  ^' 


484  COLUxMBTA,  1826: 

in  the  case  of  3finet  fy  Gib$on.  But  it  would  seem  to  meta 
carry  with  it  rather  the  appearance  of  honesty,  unless  ac-* 
panied  with  some  circumstances  which  authorized  a  different 
conclusion  The  drawee  sends  his  note  int)  the  world  like  a 
b^nk*biU,  declaring  that  he  will  pay  it  into  whose  hands  sover 
it  may  happen  to  come. 

I  am  of  opinion  therefore  that  the  motion  to  set  aside 
the  nonsuit  ought  to  prevail. 

Chttppellj  for  the  motion. 
LomaXf  contra* 


John  Bailet  vs»  Sahl.  Wright. 

The  aoeeptance  of  an  obli^tion  of  aa  inferiort  or  ervn  of  an  eqtuU  dt(re% 

does  not  extin«:ui8h  a  prior  obligation. 
So,  tho  takings  of  a  new  bond,  it  teems,  is  no  extinguishment  of  a  prior  bon4» 

and  the  obligee  may  proceed  on  either. 
The  giring  of  a  bond  or  note  for  rent  i»  no  satisfaction,  becnOM  the  party  Ins 

a  higher  security  by  distress. 
The  landlord  cannot  distrain  antil  the  rent  is  dae  by  the  terms  of  the  agree- 

nent 

Tried  before  judge  Richardson,  at  York*,  Spring  term, 
1826. 

This  was  an  action  of  replevin.  The  defendant  avow- 
ed the  taking  for  rent  in  arrears,  and  produced  in  evidence  a 
single  bill  by  which  the  plaintiff  promised  to  pay  the  defend- 
ant two  hundred  dollars,  eipressed  to  be  for  the  rent  of 
defendants  house  fortheyeareighteen  hundred  and  twenty  two* 
The  court  charged  the  jury  that  the  defendant  by  receiving 
the  note  had  waived  his  right  of  proceeding  by  distress;  and 
the  jury   by  their  verdict  excluded  the  amount  of  the  note. 

The  defendant  now  moved  for  a  new  trial. 

Because  the  court  misdirected  the  jury  in  charging 
them  that  the  defendant  by  taking  a  note  for  the  payment  of 
the  rent,  for  1822,  had  barred  his  right  to  distrain  therefor. 

Ckfhdenin  for  the  motion, — Contended  that  the  not$ 
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^iven  for  rent  and  not  paid  did  not  preclude  a  distress  for 
the  rent.  The  acceptance  of  an  inferior  security  will  n  t 
deprive  the  party  of  a  security  of  a  higher  nature.  (1  J^ott 
mdMCord  187.  Godfrey  vs.  Newton^  1  Esp.  Js\  P.  72.  lb. 
2part,\^B.) 

A*  FT.  Thomson  contra.— »In  Martin  vs.  Mitchell^ 
Harper^i  L.  R.  445,  the  question  has  been  settled,  that  the 
party  going  to  trial,  accepted  the  terms  imposed  on  bim  by 
the  court. 

NoTT,  J. — ^The  acceptance  of  an  obligation  of  an 
inferior  or  even  of  an  equal  degree  docs  not  extinguish  a 
prior  obligation.  The  taking  ofa  neiv  bond  is  no  extiuguish- 
ment  of  a  prior  bond  and  the  obligee  may  proceed  upon 
either.  The  giving  of  a  bond  for  rent  is  no  satisfaction, 
because  the  party  has  a  higher  security  by  distress.  The 
instraiaent  produced  in  this  case  is  nothing  more  than  a 
promise  to  pay  the  rent,  which  he  acknowledges  to  be  due, 
and  the  law  provides  the  remedy  by  distress.  (2  Bac.  290. 
TU.  Debt  Rondesvs.  Bames^^l  Burr.  9.  Higghn?s  case^  6 
Coke,  45,  1  Esptnaiie  235.  Butter  IS2.)  The  court  are  of 
opinion  therefore,  that  the  plaintiff  had  a  right  to  distrain  for 
the  fir^t  years  rent. 

The  distress  for  the  second  years  rent  was  premature. 
From  the  phraseology  of  the  note  it  will  hardly  admit  oi  any 
other  construction,  but  that  it  was  intended  as  an  entire 
Contract  for  a  year,  or  for  such  part  of  the  year  as  be  should 
continue  to  occupy  the  premises.     And  that  construction  U 
strengthened  by  the  consideration  that  three  months  of  the  time 
had  elapsed  before  the  contract  was  entered  into.     It  could 
not  have  been  understood  that  payments  should  have  been 
monthly.     I  think,  therefore,  the  landlord  was  not  authorised 
to  distrain,  until  the  end  of  the  year  or  until  the  tenant  had  ter- 
minated the  lease  by  giving  notice  that  he  intended  to  quit. 
A  new  trial  must  therefore  be  g^nted. 
Clendenin  and  Hill  for  the  motion. 
Thom$on  tind  Williams  contra. 
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.  Executor  of  L.  Harrcll  «#•  Gavin  Witheespook* 

Where  bo  administrator  contracted  to  bay  a  certain  qaantily  of  com,  the 
eonrt  held  it  immaterial  whether  he  bought  it  for  the  estate  or  lor  hw 
own  use,  and  that  he  was  liable  individaally  apon  each  a  coDtraet,  itnd 
that  it  need  not  be  in  writing^,  not  being;  within  the  statute  of  frauds. 

Tried  before  judge  Gaillard,  Darlington  March  term^ 
1826. 

The  case  was  briefly  tln^.  Harrell  bought  from  Thom- 
son one  hundred  bushels  of  corn,  for  which  he  paid  biin;  bat 
the  corn  was  not  delivered  before  Thomson  died.     Wither- 
spoon  administered  on  Thomson's  estate,  and  there  were  one 
hundred  bushels  of  com  on  Thomson's  plantation.    V\  iUier- 
spoon  wanting  corn,  agreed  to  take  it  and  pay  for  it. 
Verdict  for  the  plaintiff. 
Defendant  appealed  on  the  following  grounds: 
That  his  honour  mistook  the  law,  when  he  charged  the 
jury  that  the  plaintiff's  demand  was  not  within  the  statute  of 
frauds,  29  Car.  2,  €.  3,  and,  because^  the  verdict  was  €on- 
trary  to  law. 

Ervin  for  the  motion, — Said  this  was  a  contract  by 
the  executor  to  pay  the  debt  of  the  testator,  and  not  being  in 
writing  was  within  the  statute  of  frauds. 

•  Evansj  against  the  motion.— The  corn  was  boaght  by 
Witherspoon  of  Harrell.  It  was  bought  for  himself.  Thom- 
son not  complying  with  hi^  contract,  Witherspoon  took  the 
contract  on  himself;  his  being  executor  to  Thomson,  could 
not  change  the  nature  of  the  contract.  An  executor  has  no 
povier  to  contract  a  debt  for  an  estate.  It  may  be  charged 
upon  an  estate,  and  in  equity,  the  court  will  set  up  such  debt 
against  the  estate;  but  at  law  a  contract  by  an  executor  is  al- 
ways a  personal  debt.  The  statute  of  frauds  has  nothing  to 
do  with  this  case.  See  Fisher  vs.  Tue^^er^  at  the  last  equity 
court.  M^Beih  vs.  Smtih^  Const.  Rep.  TreaU.  Ed. 416. 

NoTT,  J.— It  might  perhaps  have  been  made  a  ques- 
tion whether  the  plaintiff  had  acquired  such  a  right  to  the 
corn  that  he  could  have  demanded  a  specific  delivery  ofit^ 
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or  whether  it  still  rematned^a  part  of  the  estate  of  Thomson, 
thereby  making  the  plaiotiffa  creditor  for  the  hundred  dol* 
lars. 

But  the  defendant  has  raised  no  such  question  and  we 
do  not  know,  therefore,  what  the  evidence  on  that  point 
would  have  been.  The  defendant  admitted  that  the  plaintiff 
was  entitled  to  recover  the  com.  He  agreed  to  take  it  from 
him  and  to  pay  him  a  hundred  dollars.  It  was  not  an  agree* 
ment  to  pay  the  debt  of  the  intestate  oat  of  his  own  estate  but 
to  pay  a  debt  of  his  own  for  a  valuable  consideration  moving 
immediately  from  the  plaintiff  to  himself.  It  does  not  even 
appear  that  the  com  was  received  for  the  benefit  of  the  estate. 
I  should  conclude  from  the  terms  of  the  report  that  it  was 
for.  his  own  individual  use.  It  is  however  not  material,  the 
contract  was  his  own  and  in  his  own  right.  It  is  npt  a  case 
therefore  within  the  statute  of  frauds. 

The  motion  is  refused. 

Ervin^  for  the  motion. 
EvatUf  contra. 


Almond  Wood£N  vs.  Sabiuel  Little. 

To  an  action  on  ao  awarcl,  the  defendanl  shoalil  in  his 'plea  either  Oeny  the 
existence  oflhe  award«  or  he  should  plead  performance  or  something  by 
way  of  excuse  lor  toot  performing  it 

Under  a  submissioa  of  "^all  accounts,  disputes,  controversies  and  reckonings, 
of  tDhaiioever  naiure^  now  existing  between  the  same  parties,**  it  was  held 
that  the  arbitrators  might  well  embrace  in  their  award,  matters  of  a  cp- 
partnership  composed  of  the  parties  to  the  submission  and  a  thir4  person 
now  dead. 

• 

Tried  before  Judge  Richardson,  Spring  Terra,  1826. 

This  was  an  action  brought  on  an  arbitration  bond,  to 
which  the  defendant  pleaded  performance  generally.  The 
plaintiff  replied  an  award,  which  he  set  out,  and  assigned  a 
breach  in  the  nonpayment  of  the  award.  The  defendant 
rejoined  that  the  arbitrators  took  into  consideration  other 
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matters  than  those  submitted  in  the  bond,  viz;  a  capartnershi(f 
transaction  between  the  defendant  and  his  son  Robert  Little 
deceased,  in  order  to  make  Samuel  Little  the  defendant  liable 
for  claims  the  plaintiff  had  against  llobcrt  Little,  he  alleging 
that  Samuel  Little  was  a  copartner  of  Robert  Little  and 
therefore  liable  for  those  claims. 

To  this  rejoinder  the  plaintiff  demurred  generally,  and 
the  defpiKlant  joined  in  demurrer. 

On  the  argument  of  the  case  the  court  overruled  the 
demurrer  and  gave  judgment  for  the  defendant;  from  wbicb 
the  plaintiff  appealed  on  the  following  ground: 

That  by  the  condition  of  the  bond  all  matters  in  con* 
trnversy  were  submitted,  which  embraced  the  subject  matter 
of  the  defendants  rejoinder. 

\iiills  (or  the  motion, — Cited  1  Com.  Dig.  681  •  TU. 
Arb.  L  (4.)  3  Mod.  1  Chitty's  Plead.  618.2  Sound.  83-4  c. 
n.  (1.)  3  Saund  ISS.)  Nothing  dehors  the  award  could  be 
given  in  evidence  to  the  jury.  And  a  suit  at  law  will  not  lie 
to  examine  tl>e  merits  of  an  award,  (i  IVUson  148.  2  John. 
R.  63.  3  John.  369.  10  John.  150.  9  John.  38.  2  Bay 
450.)  Tiie  party  had  a  right  to  submit  the  claims  a» 
surviving  partner,  as  well  as  bis  own.  In  fact  nothing  was  in 
dispute  but  that  that  of  the  copartnership  claim,  and  the  sub- 
mission was  sufficiently  comprehensive  for  that  purpose.  (I 
Chiity  Plead.  ST.  9  John.  Cases405.) 

NoTT,  J. — The  pleadings  in  this  case  are  very  irregu- 
lar. The  defendant  ought  in  his  plea  to  have  denied  tbaC 
there  was  any  award,  or  he  should  have  set  it  out  and  have 
pleaded  performance  or  something  by  way  of  excuse  for  not 
performing  it.  (1  Com.  IHg.bbb.  Arbitrament  I.  A.) 

However  without  looking  into  the  regularity  of  the 
proceedings,  the  rejoinder  has  brought  before  us  the  point  to 
be  decided;  to  wit,  whether  on  a  submission  of  Samuel  Little 
of  all  matters  and  things^  &ic.  was  embraced  matters  of  a 
copartnership  concern,  or  only  those  in  which  be  was  indivi« 
duallv  interested?    The  terms  of  the  submission  in  this  case 
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lire  very  .broad;  the  words  are,  "  all  acconnts,  disputes,  con* 
troversies  and  reckonings  of  whatsoever  nature  now  existing 
between  the  same  parties.  Robert  Little,  the  other  partner, 
was-  then  dead.  Little,  the  surviving  partner,  was  the  only 
only  person  who  could  settle  their  accounts.  They  were 
literally,  therefore,  accounts  between  the  plaintiff  and  defend-  . 
ant,  and  no  body  else;  and  as  the  submission  was  of  all 
accounts,  &c.  ^'of  whatsoever  nature  they  might  be,"  the  co- 
partnership accounts  ^s  well  as  others  were  included.     The 

demurrer  therefore  ought  to  have  been  sustained. 

The  motion  to  reverse  the  decision  must  be  granted. 

MUh  for  the  motion. 

Williams  contra. 


John  Prinols  m.  Wm.  M.  Lamsdale* 

Vpoo  an  appeal  from  a  magistrate  to  the  court  of  common  pleaa,  upon  th« 
determiobtion  of  the  appeal,  execution  mast  issae  from  that  coartf  againit 
the  part  J  cast  in  the  appeal. 

And  the  clerk  of  the  court  must  sign  the  execution^ 

The  execution  is  not  to  be  issued  by  the  mag;istrate  from  whom  the  appeal  has 
been  taken  up. 

Tried  before  judge  Gaillard,  at  Sumter  District,  March 
term,  1826. 

This  was  a  rule  upon  the  clerk  to  shew  cause  why  be 
should  not  be  attached  for  refusing  to  sign  an  execution  upon 
an  appeal  from  a  magistrate's  decree.  The  clerk  shewed  for 
cause,  that  the  execution  should  be  awarded  from  the  magis* 
trate's  court,  ^nd  that  this  court  bad  no  cogniiance  of  the 
matter  under  the  act  of  1799. 

The  presiding  judge  dismissed  the  rule,  and  this  was  an 
appeal  from  his  decision,  on  the  ground  that  the  act  of  1799 
directs  that,  on  an  appeal  from  a  magistrate,  execution  shaU 
be  awarded  from  this  court. 

MontSj  for  the  motion,  cited  the  act  of  1799  (2  Fauti^ 

318^  which  orders  the  court  to  grant  or  award  execution^ 

62 
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upon  appeals  from  nia^strates.  The  circuit  court  not  outy 
has  appellate,  but  concurrent  jurisdiction  How  otherwise 
can  the  clerk,  &c.  obtain  the  costs  of  appeal?  He  could  not 
send  the  case  back  and  order  the  magistrate  to  issue  execu- 
tion  for  his  costs.  Every  thing  is  brouji^ht  np  to  the  superior 
court,  and  how  could  the  court  send  the  matter  back?  To  a- 
inend  errors  in  a  court  of  record  a  writ  of  false  judgment 
lies.  f3  Blade.  Com.  401. 2  Sellon  Pr.  410.  2  Ttdd.  1139. 
Jac.  Law  Die,  tit,  false  judgment.)  It  is  in  the  n^ittire  of  an 
accedas  ad  curiam.  (2  Sellon  410.  2  Tidd.  1139.)  Whenth^ 
parties  are  once  in  court,  the  subsequent  proceedings  in  false 
judgment  are  the  same  as  in  error.  (lb.)  So  if  proceedings 
are  removed  out  of  the  county  court  or  other  court  not  of  re- 
cord, by  writ  of  false  judgment,  and  the  plaintiff  is  nonpros* 
sed,  the  execution  shall  issue  out  of  the  conrt  above.  (3 
.Tidd.  911.)  Executions  are  judicial  writs  issuing  out  of  the 
court  where  the  record  is,  upon  which  they  are  grounded;  and 
therefore  when  a  record  is  removed  here  from  another  court  by 
writ  of  error  and  the  plaintiffis  nonprossed,  this  court  will  award 
execution.  (2  Tidd.9l2.  3  T.  JR.  657.)  Where  a  judgment 
against  the  plaintiff  is  reversed  on  a  writ  of  error  brought  in 
the  King's  bench,  that  court  having  the  record  before  thenv 
ihay  in  all  cases,  give  such  a  judgment,  as  the  court  below 
should  have  given,  and  if  necessary  may  award  a  writ  of  en- 
quiry to  assess  the  damages.  (2  Tidd.  1131.  1  Saik.  403. 
1  Lord  Ray y  9.  Carth.  319.)  The  writ  of  execution  being 
founded  on  the  record  must  issue  out  of  the  court  of  King's 
Bench  where  the  record  is  (2  TicM.  1136.  Totcp.  843.) 
Although,  on  a  writ  of  error  from  the  common  pleas,  a  trans- 
script  only  is  removed  into  the  K.  B.  yet  the  K.  B.  awards 
'  execution.  (2  Sell.  387.  Cowp.  843.) 

NoTT,J. — ^This  question  j^epends  upon  the  construc- 
tion to  be  given  to  the  act  of  1799.  (2  Faust j  3 18, J  allow- 
ing appeals  from  the  judgments  or  decrees  of  magistrates^ 
The  act  after  defining  the  jurisdiction  of  magistrates,  pro* 
ceeds  to  declare,  <*  that  if  either  of  the  parties  shall  cooeeM 
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hitUj  her  or  themselves  injured  or  aggrieved,  by  the  judg* 
meot,  decree  or  sentence  ofany  justice  of  the  peace  or  quo- 
ruiH)  where  the  debt  or  demand  is  for  any  sum  above  six  doU 
lars,  such  person  or  persons  may  have  an  appeal  to  the  first 
court  which  shall  be  held  for  the  district  where  such  judg- 
^enty  sentence  or  decree  is  given  or  awarded,  upon  giving 
sufficient  security  to  prosecute  such  appeal  to  effect,  or  on 
failure  thereof  to  satisfy  the  costs  and  condemnation  of  the 
said  court,  and  the  said  court  shall  hear  and  determine  said 
appeal  according  to  the  justice  of  the  case,  and  award  execu- 
tion against  the  person  or  persons  cast  therein.'' 

The  words  of  the  act  are  indeed  so  plain  that  there  is 
nothing  left  for  construction.  It  expressly  declares  that  the 
court  shall  hear  and  determine  <'  and  award  execution." 
The  same  court  that  hears  the  appeal,  which  is  the  court  of 
common  pleas,  must  also  award  the  execution. 

I'he  decision  of  the  circuit  court  must  therefore  be  re* 
versed  and  the  clerk  is  directed  to  sign  the  execution* 
Caldwell  ^  Lenoir ^  for  the  motion* 
Mainesworth,  contr^. 


Felix  Houston  andrvifevs.  Jambs  R,  Houston. 

A  iriU  of  P«noD«l  property  takes  .effect  from  the  time  of  fbe  ^e^\h  of  tb* 
testator,  and  mast  be  ezecated  accordiD^  to  the  laws  existing  at  the  time 
of  the  death. 

Quere,  if  OQ  qqestionsas  to  the  execution  of  WiUs  of  real  estate^rrfation  must 
be  had  to  the  time  of  exeeotioD,  of  whether  it  mast  be  governed  by  the 
Uwaiexistingstthe  time  of  the  death  of  the  teptator? 

Py  theaot  of  lAt4,  Wills  of  personal  property  m  weU  as  rfal  property 
are  required  to  havethree  or  more  witnesses. 

Tried   before  Judge  Huger,  at   Abbeville  Districti 

Spring  term,  1826. 

This  was  an  appeal  from  the  decision  of  the  ordinaiy 
#f  Abbeville  District  refusing  to  admit  to  probate  a  paper  od^ 
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fercd  as  the  last  will  and  testaonent  of  A.  Houston,  deceased. 
This  paper  was  dated  the  14th  day  of  Det  ember,  1824,  and 
ivas  in  form  of  a  Will  signed  by  the  said  A.  Houston,  but  was 
not  subscribed  by  any  witness.  A.  Houston,  the  testatrix, 
died  m  the  month  of  September,  1825.  The  ordinary  deci- 
ded that  this  was  not  a  good  Will,  as  it  had  not  the  number  of 
witnesses  required  by  the  act  of  1824,  notwithstanding  the 
paper  had  been  signed  before  the  passage  of  that  act. 

The  appeal  from  the  ordinary  was  on  the  following 
ground  viz  :  that  as  the  Will  in  question  was  dated  before  the 
first  day  of  May,  1823,  and  before  passage  of  the  act  of  1824, 
it  was  not  governed  by  that  act,  but  was  a  good  will,  without 
witnesses,  to  dispose  of  personal  property,  and  ought  to  have 
been  admitted  to  probate.   . 

These  facts  were  set  forth  in  the  pleadings,  and  the 
question  of  law  submitted  to  the  court  was  whether,  under  the 
circumstances,  the  paper  in  question  was  a  good  Will. 

The  court  decided  it  was  not. 

From  this  decision  the  appellants  appealed  to  this 
court,  and  moved  to  set  aside  the  decisioq  made  by  his  ho- 
nour, on  the  circuit,  and  relied  on  the  same  grounds  as  set 
forth  in  their  appeal  from  the  ordinary. 

NoTT^  J.-*This  case  has  been  submitted  to  the  court 
without  argument  or  authority.    But  the  court  is  satisfied 
with  the  decision  of  the  court  below.     A  distinction   has  al- 
ways been  made  between  a  Will  by  which  land  is  devised 
and  a  testament  containing  bequests  only   of  personal  pro* 
perty.     A  devise  of  real  estate  is  considered  in  the  nature  of 
a  conveyance,  and  therefore  can  only  operate  upon  lands  of 
which  the  testator  is  seized  at  the  time  of  executing  the  Will, 
{RoherU  On  fVais,  295-6-7      Richardson,   Do.   57.)     It 
would  seem  therefore  that  in  the  construction  of  such  an  m^ 
Strument,  relation  must  be  had  to  the  time  of  its  execution. 
Anil  yet  even  in  that  case  I  am  not  prepared  to  say,  that  so 
fiur  as  regards  its  execution,  it  must  be  dotie  according  to  the 
eaistiog  law  at  the  time  of  the  testatots  death. 
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Bat  with  regard  to  beqoests  of  personal  property ,  tnens 
ambidatoria  est  usque  ad  mortem.  The  Will  lakes  effect  from 
the  time  <'f  the  death  of  the  testator  without  regard,  to  the 
time  of  its  execution.  Goods  and  chattels  therefore  which  he 
has  at  the  time  of  his  death  will  pass  under  it,  although  he 
did  not  possess  them  at  the  time  of  making  the  will;  because 
they  go  to  the  executor^  and  pass  not  by  the  SVill  but  by  his 
assent,  to  whom  the  Will  is  only  directory.  (RUhardson^  67. 
Banter  vs.*  Cote,  1  Salh^  237.)  If  therefore  a  will  is  not  consi- 
dered as  having  existence  until  the  death  of  the  testator,  it 
must  be  executed  according  to  the  law  at  the  time;  and  this 
Will,  not  having  been  executed  according  to  the  provisions  of 
the  act,  which  was  passed  previous  to  the  death  of  the  testator, 
is  void  and  of  no  effect 

The  motion  must  therefore  be  refused 
Satouy  for  the  motion. 
MsCraveny  contra. 


.  John  Bates,  Sheriffs  vs.  Nathaniel  Gcst. 

7be  defendant  g^re  thh  plaintilT,  who  waf  sheriify  a  receipt  for  a  neg^ro-vlaTt 
leTied  on,  to  deUver  the  Mid- slave  to  the  sheriff  on  a  particular  day,  or 

■  to  pay  $S00.  .The  court, held,  that  the  defendant  oiig^ht*  to  an  actioa 
hrpu^t  on  such  receipt  for  not  deliFering  the  slave  shew  that  the  eze-* 
cutions  under  whiph  the  slave  was  levied  on,  were  satisfiitd*  and  that  the 
•laTe  had  been  boug^ht  from  the  defendant  in  such  executions,  and  that 
he  had dejiTered  the  stare  to  such  purchaser,  or  that  he  might  shew 
that  the  slaTO  was  transferred  to  him,  or  giw^  any  other  erideAoe  to  iden- 
tify himself  with  the  purchaser. 

The  sheriff  by  taking;  property  in  execution  acquires  a  mere  qualified  pro* 
perty  to  enable  him  to  execute  the  trust  reposed  in  him;  and  whenever 
tiie  object  of  the  levy  is  anawered  or  the  execution  is  otherwise  paid,  the 
righit  of  property  in  him  ceases,  and  reverts  to  the  erigioal  owner  or  to 
those  claiming;  under  him. 

Tried  before  his  honour  judge  Richardson,  at  Union^ 
Spring  term,  182^. 
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Tbis  was  an  action  of  assumpsit  broagtit  by  the  plain* 
iiSf  on  a  paper  of  which  the  following  is  a  copy.  "  Received 
of  John  Bates,  sheriff  of  I -nion  District,  one  negro  girl,levied 
on  as  the  prop  :rty  of  John  Rochell  (but  said  to  belong  to  Da«- 
vid  Spivy)  levied  at  the  suit  of  Fanny  Lee  andothi^rs,  which 
said  negro  girl  I  promise  to  deliver  to  said  Bates,  the  first  sale 
day  in  January  next,  or  pay  five  hundred  dollars. 

(November  l^h,  182S."  Kathmitl  GegL'' 

The  defendant  pleaded  the  general  issue.  And  second- 
ly,  that  tlie  executions  under  which  the  levies  were  made^ 
were  all  satisfied. 

The  defendant  offered  to  prove  the  following  facts. 
That  on  the  1 9th  of  November,    1832,     John  Rochell 
bargained  and  sold  the  above  negro  to  Samuel  Spivyy  for  a 
valuable  consideration;  Before  that  day,  several  eiecotions 
had  issued  against  Rochell  and  were  levied  on  this  negro,  by 
D.  A.  Mitchell  the  former  sheriff  of  Union  District.    The 
present  plaintiff  afterwards  got  possession  of  tbis  n^gro,  un- 
der Mitchell's  levy.     Gest  then  gave  the  above  paper  to  re- 
lease the  negro;  and  then  satisfied  every  execution,  the  date 
of  which  was  previous  to  the  day  of  sale  by  Rochell  to  Spivy 
subsequently  to  the  19th  of  November,  1822,  among  many 
other  executions  issued  against  Rochell  which  were  unsatis- 
fied.    That  Rochell  being  largely  in  debt,  had  mortgaged 
both  land  and  negroes  to  a  large  amount,  which  was  older 
than  any  execution.     The  judgment  creditors  filed  their  bill 
in  equity,  for  the  purpose  of  having  all  the  property  of  Ro- 
chell sold  on  a  credit.     The  court  decreed  and  ordered   the 
commissioner  to  sell  the  mortgaged  property,  and  after  paying 
offthe  mortgage,  then  to  pay  off  the  executions  according  to 
their  legal  priority.     Thb  was  done,  and  sales  sufiScient  were 
made  by  the  commissioner,  the  apfplication  of  which  wo«ld 
have  settled  all  the  executions  levied  onthis  negro,  or  which 
were  previous  to  the  date  of  sale  to  Spivy.  His  honour  refus- 
ed the  evidence  offered,  and  held  that  defendant  was  cmichh 
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dedby  hifl  receipt,  apd  even  if  the  facts  were  ag  alleged  by 
defendant,  yet,  plaintiff  was  entitled  to  recover. 

The  jary  under  the  charge  of  his  honour,  found  aver* 
diet  for  plaintiff,  for  f  500,  with  interest 

Defendant  appealed  on  the  following  grounds: 

1.  Because  the  levy  being  made  by  Mitchell  could 
vest  so  property  in  Bates,  the  present  sheriff. 

2.  Becavse  if  any  property  vested  in  Bates,  under 
MhcheiFs  levy,  it  became  divested  as  soon  as  the  execution 
under  which  the  levy  was  nade  was  satisfied. 

3.  Because  hisbonour  charged  the  jury  that  nothing 
could  excuse  defendant  but  the  delivery  of  the  negro,  or  pay* 
meat  of  the  $500. 

4.  Because  the  court  charged  the  Jury,  that  all  the 
MecutioBs  against  Rochell  bound  this  negro,  and  that  the  sa« 
lisfaction  of  the  executions  older  than  the  bill  of  sale,  did  not 
discharge  the  lien,  and  therefore  defendant  was  liable. 

NoTT,  J.— The  sheriff.by  taking  property  in* execution 
becomes,  in  contemplation  of  law,  the  legal  owner.  But  he 
acquires  a  mere  qualified  propert}',  to  execute  the  trust  re- 
posed in  him  by  virtue  of  his  office.  Whenever,  therefore, 
the  object  of  the  levy  is  answered,  the  right  of  property 
ceases.  If  the  owner  of  the  property  pays  the  qaoney,  the 
title  of  the  sheriff  is  at  an  end,  and  it  reverts  to  its  former 

4 

proprielor.  If  therefore,  Rochell  had  been  the  defendant, 
tbere  could  be  no  doubt  that  he  might  have  set  up  this 
defence,  if  there  was  no  younger  executions.  But  Rochell 
had  sold  to  Spivy;  he  tlierefore  must  be  considered  as  stand- 
ing precisely  in  the  situation  in  which  Rochell  stood  at  the 
time  of  that  transfer.  Now,  I  apprehend  there  can  be  no 
doubt,  that  a  man  whose  property  is  under  execution,  may 
sell  or  mortgage  that  property  subject  to  such  lien,  for  the 
purpose  of  paying  off  the  debt;  and  that  incumbrance  being 
removed,  the  purchaser,  or  mortgagee  has  a  good  title. 
'And  I  presume  it  admits  of  as  little  doubt,  that  it  cannot  be 
disturbed  in  the  hands  of  such  purchaser,  by  any  subsequent 
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execution?.  Spivy  therefore  being  a  bona  Jide  porchasca^ 
f«^as  entitled  to  the  property,  after  the  prior  iDcambrnnoes 
were  removed.  His  right  could  not  be  cfiecied  by  any 
subsequent  executions,  I  think,  therefore,  that  the  presiding 
judge  erred  in  the  opinion  which  he  expressed,  that  the  junior 
executions  ^ere  a  lien  upon  the  property. 

It  is  said  that'  the  present  defendant  is  a  stranger  to 
Spivy,  and  therefore  he  cannot  set  up  this  defence,  but  must 
comply  with  his  contract  with  the  sheriff.  That  is  true,  but 
he  may  shew  that  he  has  delivered  the  property  to  Spivy,  or 
that  Spivy  has  transferred  it  to  him,  or  he  may  give  any  other 
evidence  by  which  he  can  identify  himself  with  Spivy  fortbe 
purposes  of  this  defence,  (a.)  It  is  said  no  such  evidence 
was  given.     But  it  was  precluded  by  the  opinion  expressed 

• 

by  the  court  that  it  would  have  been  unavailing.  It  would 
not  only  have  beeu  disrespectful  to  the  court  but  a  perfectly 
nugatory  act  to  have  offered  the  evidence,  until  the  legal 
question  was  disposed  of. 

i  am  of  opinion,  therefore,  that  a  new  trial  ought  to  be 
granted. 

fVilliatns  for  the  motion. 
O^JSTeal  and.  Sims  contra. 

^1  .    ■         ■  I  ■  I       II       I  ,  ■  ^      III  I  mm 

faj-in  Hull  vs.  Piekersgill,  1  Brod,  ilT  Bing,  282,  the  court  of 
Common  Pleas  in  England  seems  to  have  gone  farther.  There  **  the 
house  of  th/e  plaintifiT*  an  uncertificated  bankrupt,  was  broken  open 
and  effects  acquired  by  him  subs^equently  to  his  bankruptcy  taken 
by  the  defendants,  who  had  become  his  creditors  since  the 
bankruptcy,  and  did  not  know  who  were  the  atsigneea  under  the 
bankruptcy.  The  bankrupt  having  sued  the  defendants  m  tresspass, 
they  obtained,  after  a  rule  for  plea,  a  surrender  of  the  assignees'  in- 
terest in  the  effects  seized:  Held,  that  this  was  a  ratification  of  the 
seizure,  and  that  the  plaintiff  could  not  recover,"  under  the  maxim* 
omnia  ratihabUio  retrotrahitur,  et  mandato  aequifiarentur.  But  it  waa 
said  by  Park  J.  that  the  rule  was  applicable  to  torta  only,  and  not  to 
contracts.  (See  Hagedoon  vs.  Oliveraon,  2M.l^  S.  485,  which  was 
a  case  of  a  contract,  also  a  case  in  the  Year  Booka,  7  Hen.  4,  35.) 
"  The  rule  of  law,  said  C.  J,  Dallojt,  in  the  above  case  of  HuUv%. 
Piekersgill,  is,  that  he,  for  whom  a  trespass  is  commitSed,  is  no 
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passer,  unless  he  agrees  to  the  trespass;  but  if  he  afterwards  agree 
to  it,  his  subsequent  assent  hat  relation  back^  and  is  equivalent  to  4 
command,  according  to  the  well  established  maxim  omnis  ratihabition 
&C.''  I  do  not  know  that  the  doctrine  oi  ratihabitio  is  exactly  appli- 
cable to  the  principle  decided  in  the  text,  but  there  can  be  no  doubt 
that  it  has  been  taken' from  the  civil  law,  though  adopted  in  England 
as  early  as  Henry  IV,  and  in  the  civil  law  it  has  always  been  applied 
to  contracts.  From  the  civil  law  writers,  I  collected  the  fbUowing 
facts. 

Ratahabitio  or  ratahibitio^  a  legal  confirmation  of  an  act 
originally  illegal;  as  where  the  consent  of  a  father  is  necessary  to 
the  validity  of  a  marriage:  or  the  assent  of  a  guardian  to  the  contract 
of  a  minor.  The  doctrine  is  treated  by  Huber  in  the  third  volume  oC 
his  Prelectionea  Jurit^  page  1170,  De  ritu  nufitiarum.  The  general 
rule  is  that  wherever  a  beneficial  privilege  is  given  by  law  to  any  one 
to  assent  or  not  to  assent  to  the  acts  of  others,  he  may  at  any  thne  wave 
this  privilege,  and  confirm  as  from  the  beginning,  an  act  originally 
illegal  and  void.  Such  a  confirmation  has  relation  back  to  the  incep« 
tion  of  the  act.  Thus  a  marris^e  void  for  want  of  parental  assent  under 
the  civil  law,  bastardizes  the  issue;  but  if  that  assent  be  subsequently 
g^ven,  the  issue  are  thereby  legitimatized.  QuicqiM  eu  nullum^Jit 
ab  arigine  validum,  eifioatea  acguietcat  ft,  in  cujus  gratlatn  lex 
nuUitatem  BtatuU*  This  rule  includes  a  great  part  of  the  doctrine  oC 
Relation  oi  the  Engli^law.  ,See  theheaddeAi(/k/»9inthe%D^f 
and  the  Code^  Itr 
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J.  M.  Ryan  vs.  Thomas  Baldrick. 

« 

A  distinction  has  been  maJe  with  regard  to  interest  between  wrilten  ami 
parol  agreetoentB.    Interest  is  allowed  in  the  former,  when  not  in  th«  • 
latter. 

Wherever  an  action  is  brought  on  a  contract  entered  into  for  the  del'Tery  of 
a  speci6c  article,  the  value  of  that  article,  at  the  time  fixed  for  the  deli- 
verys  with  interest,  is  the  sum  the  plaintiff  ought  to  recover. 

9o,  upon  a  contract  to  allow  an  overseer  1200  lbs  of  cotton*  on  the  first  day 
of  January  for  his  years  services,  iotereH  wa*  allowed  upon  the  va- 
lue of  the  cotton,  at  the  time  fixed  fur  its  delivery 

li.a«ems  to  be  f  ipplied  from  the  breach  of  a  written  promise  to  pay  money  oa 
a  given  day,  that  the  party  will  pay  interest 

Where  a  rale,  at  law,  is  ustablisbed  for  assessing  damages,  the  jury  are  not 
at  liberty  to  adopt  or  reject  the  rule,  at  their  pleasuie. 

A  tender  of  the  principal,  the  absence  of  the  party,  or  the  intervention  of 
war,  it  eeemf,  are  good  causes  for  suspending  the  payment  ol  interest 
in  <iny  case.  But  it  is  not  a  matter  of  discretion,  but  must  depend  upon 
some  legal  principle.  ^ 

It  seems  interest  may  be  recovered  in  every  case  of  a  cont'nct  for  the  deli- 
very of  property  or  the  payment  of  money,  whether  express  or  impUed. 

A  jury  will  not  be  permitted  to  give  more  nor  less  than  the  value  of  tlie 
property.  They  must  measure  their  damages  by  the  legal  rate  of  inte> 
rati. 

ItseemSftheverdictofajury  for  the  valueofa  negro,  and  a  further  sum  for 
his  services,  instead  of  a  gross  sum,  though  not  formal,  is,  notwithstand- 
ing, 9uflSciently  certain. 

So,  a  verdict  for  so  much  for  not  delivering  a  specific  article  contracted  for, 
and  so  much  for  interest,  by  way  of  damages,  is  sufficiently  certain. 

Tried  before  Judge  Huger,  at  Urangeburgb,  fall  terin^ 

1825. 

This  was  an  action  for  overseer's  wages.  The  plaintiff 
produced  a  memorandum  of  an  agreement  in  writing,  the 
terms  of  which  were,  that  the  defendant,  in  consideration  of 
the  plaintifl's  services  would  on  the  1st  January  1824,  allow 
him  1200  lbs.  cotton. 

The  jury  allowed  interest  on  this  contract  and  the  de-> 
fendant  appealed  on  the  ground. 

That  no  interest  should  have  been  allowed  on  such  a 
memorandum. 
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Jitiger^  /.  before  whom  the  case  was  tried,  told  the 
jury  to  f(\\e  interest;  but  onhis  return  to  court  after  a  tempo^ 
rary*  adjournment,  stated  to  the  parties,  that  he  had  done, 
wrong,  and  recommended  this  appeal. 

NoTT,  J. — ^The  circuit  judge  I  understand  changed  his 
opinion  in  this  rase,  upon  the  case  of  Knight  and  J^iiichell^ 
(2  Const,  Rep.  Tread.  Ed.  668  J  But  that  was  not  a  written 
agreement  like  the  present;  and  a  distinction  has  always  been 
made  with  regard  to  interest,  between  written  and  parol  a- 
greements.  (See  Gordon  vs.  Stvan,  2  Campbell  429.)  It  may 
be  an  arbitrary  one,  but  it  has  been  sanctioned  by  actual 
practice  and  ought  not  now  to  be  changed  by  the  court. 

Lvery   person  acquainted   with  the  situation   of  this 
country,  immediately  after  the  revolutionary  war,  willrecol- 
lect  that  from  the  scarcity  of  specie  and  having  no  banks  at 
that  time,  the  commerce  of  the  country  was  carried  on  almost 
entirely  by  barter.     Contracts  were  made  for  the  delivery  of 
tobacco,  corn,  pork,  and  almost  every  commodity  which  the 
country  was  capable  of  producing.     From  the  general  pre- 
valence of  contracts  of  that  sort  it  became  a  settled  rule  of 
decision  to  allow  the  value  of  the  article  at  the  time  it  was  to 
be  delivered,   with  the  interest  upon  it  as  the  measure  of 
damages  for  the  non -performance  of  the  contract.     Indeed, 
the  law  was  considered  so  well  settled,  that  verdicts  passed 
and  judgments  were  confessed  in  that  way,  and  it  was  not 
thought  that  it  admitted  of  a  question.     But  as  few  of  the 
decisions  of  that  day  have   been  reported,  and  contracts  of 
that  sort  having  in  a  great  measure  fallen  into  disuse,  those 
decisions  have  never  been  known  to  many,  and  appear  to 
have  been  forgotten  by  others.     But  we  are  not  left  entirely 
without  testimony  upon  the  point.     In  the  case  of  Davie  vS. 
The  Ex'ors.  of  Richardson^  (I  Bay  102.)  Jltkimonvs.  Scott, 
(Do.  303.)  and  fVigg  vs.  The  Ex' on.  Gordon,  (Wo.  351,)  it  is 
laid  down  that  wherever  a  contract  is  entered  into  for  the 
delivery  of  a  specific  article  the  value  of  that  article  at  the 
time  fixed  for  the  delivery  with  interest  is  the  sum  the  plaintiff 
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ought  to  recover.  According  to  the  principle  decided  lu 
those  cases  the  verdict  in  this  case  ought  to  be  supported,- 
and" I  do  not  know  upon  ^hat  principle  we  are  authorised  to 
depart  from  those  decisions.  They  were  made  upon  doc 
deliberation,  and  by  the  highest  tribunals  in  the  country. 
But,  as  the  question  of  interest  has  long  been  quesii^exaia  io^^cc^^ 
this  state,  I  have  no  objection  to  go  nnore  at  large  into  the 
subject  and  think  these  cases  can  be  supported  upon  princi* 
pie  as  well  as  authority. 

k  is  desirable  that  some  principle  should  be  established 
by  which  the  question  may  be  put  to  rest*  Campbell,  in  the 
first  volume  of  hk  Reports  52,  says  it  would,  fortunately,  be 
a  very  difficult  matter  to  fix  upon  another  poini  of  English 
law  in  which  the  authorities  are  so  little  in  harmony  with  each 
other.  Lord  Ellenborough^  in  the  case  of  de  Uaydand  vs. ' 
Bowerbankf  (1  Campbell  50,J  says  he  wishes  very  much  to 
lay  down  some  certain  rule  respecting  the  payment  of  interest; 
that  his  great  object  was  to  have  a  fixed  rule  and  to  exclude 
discretion.  And  I  concur  in  the  opinion,  that  it  is  a  subject 
which  ought  to  be  fixed  upon  some  certain  and  stable  founda- 
tion, and  not  to  be  left  to  the  discretion  of  every  judge,  and 
much  less  to  the  fluctuating  and  capricious  opinions  of  juries. 
The  great  object  of  couru  ought  to  be  to  fix  principles  and 
not  merely  to  decide  cases  By  tracing  up  the  history  of 
this  subject,  we  shall  find,  that  determining  in  what  cases 
interest  shall  or  shall  not  be  allowed  has  always  been  a  matter 
of  Judicial  cognizance.  1  do  not  recollect  a  single  act  in  the 
voluminous  code  of  G.  B.  declaring  in  what  cases  it  may  or  may 
not  be  recovered.  There  may  be  many,  but  ifso  they  have 
escaped  my  recollection.  Neither  do  I  recollect  one  in  this 
state.  The  payment  of  interest  was  originally  altogether  a 
matter  of  contract  and  not  of  legislative  provision.  All 
legislative  acts  have  been  directed  to  the  restraining  the 
excess  of  interest.  There  is  a  late  act  authorising  sherifis  to 
collect  interest  on  executions  as  a  matter  of  course.  But  the 
courts  bad  previously  determined  that  the  jury  might  giye 
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hiterest  on  judgments,  and  the  only  eflert  of  (he  act  was  to 
make  it  recoverable  without  an  action.  There  is  also  an  act 
aathorizing  a  purchaser  of  land  in  cases  of  eviction  on  a  title 
paramount  to  recover  back  the  purchase  money  with  interest. 
But  that  was  mer^^Iy  recognizing  a  rule  previously  established 
both  in  England  and  in  this  ^tate;  and  the  object  of  the 
legislature  was  not  to' authorize  tlic  party  to  recover  interest, 
but  to  establish  a  rule  beyond  which  the  jury  could  not  go 
in  estimating  damages. 

We  all  know  the  prejudices  which  formerly  existed 
ugainst  taking  interest  at  all.  Almost  all  judicial  power  was 
usurped  by  the  clergy,  who  thought  or  pretended  to  think  it 
a  crying  sin.  The  judges  of  the  Ring's  bench  were  them* 
^selves  principally  ecclesiastics.  And  when  the  nobles  of  France 
attempted  to  emancipate  themselves  from  ecclesiastical  power 
they  excepted  heresy,  marriage  ^nd  usury,  as  being  of  spirit- 
ual cognizance  (1  HallanCs  ^  id,  Jlges,  46(3-7.)  No  distinc- 
tion was  then  made  between  usury  and  interest.  By  the  an* 
cient  canons  of  the  church  interest  was  prohibited  to  all  per« 
sons  having  any  employment  in  the  church.  The  Emperor 
JjCO  went  further,  and  prohibited  it  altogether.  St.  Cyprian 
reckoned  it  among  the  most  grievous  sins,  St,  Chrysostom 
said  that  money  gained  by  usury  and  given  in  chanty  and 
alms  was  no  more  acceptable  to  God,  than  if  it  was  so  much 
received  from  the.  stews,  the  price  of  lewdness  and  prostitu- 
tion. But  this  opposition  was  not  confined  to  the. clergy,  it 
was  almost  universal.  Interest  was  at  one  time  proliibited 
at  Rome,  under  severer  penalties  than  theft.  (Uomatj  123. 
Ord  On  Usury,  4«)  The  English  law  was  not  less  severe 
(Do.  7.)  It  was  considered  an  aggravated  species  of  felony. 
liord  C.  J.  de  Orey  says,  that  before  the  St.  3.  Hen,  8  c.  9, 
taking  t)f  interest  was  prohibited  by  the  common  law,  the 
canon  law,  and  the  ancient  statutes  of  the  realm.  (3  IViHson, 
360.)  Loyd  qui  tarn,  vs.  William^ s,  Moses  was  not  quite  so  ri- 
gid. He  prohibited  his  people  to  exact  usury  from  thtir  brer 
thren;  but  they  were  allowed  to  take  it  of  strangers. 
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Many  reasons  were  given  for  those  probibitions*    The- 
clergy,  we  have  seen,  considered  it  uncharitable  and  siufaL 
Aristotle  said  that  interest  ought  not  to  be  required,  because 
money  does  not  breed.     But  if  that  .sage  philosopher  had  liv- 
ed to  this  day  he  would  have  found,  that  in  the  hands  of  au 

'  enter|Kising  merchant  it  is  a  very  prolific  thing.     But  the 
trgth  is,  they  had  not  then  learned  the  distinction,  which  has 

,  since  been  made,  between  usury  and  interest.  Governments 
had  not  begun  to  regulate  the  price  of  money.  It  was  alto- 
gether a  matter  of  contract.  And  the  oppressive  extortion  of 
the  money  lenders  produced  mischief  of  which  we  have  no 
idea  at  this  day.  Tacitus  says  it  was  one  of  the  principle  cau  - 
ses  of  insurrection  at  Rome.  It  was  one  of  the  principal 
grievances  which  K^olon  had  to  redress,  when  he  formed  his 
Athenian  code — (»ne  which  had  kept  many  of  the  citizens  in 
exile,  until  they  had  forgotten  their  native  dialect.  (^Plutarch's 
Life  of  Solon,) 

Cicero  says,  that  the  interest  of  money  in  his  time  was 
40  per  cent,  at  Home,  and  in  the  provinces  48.  (Montesquieu 
fSp.  L.  100.  In  Spain  it  was  40  per  ct.  until  reduced  by  the 
Emperor  Charles  V.  (Rob,  Hist.)  And,  in  England,  Jewish 
interest,  or  biting  interest,  as  f .  •/.  Lee  called  it,  was  40  per 
cent,  and  more.  Hardres.  429.)  Thus  was  this  mighty  evil 
extending  itself  all  over  Europe.  Goveniment  had  not  yet 
undertaken  to  regulate  the  price  of  money.  Interest  was 
whatever  tlie  avarice  of  the  lende^  might  induce  him  to  ex- 
act, and  the  necessities  of  the  borrower  compelled  him  ta 
pay;  until  the  people  were  overwhelmed  with  all  the  distress 
that  the  indulgence  of  such  unrestrained  cupidity  might  be 
expected  to  produce.  But  the  state  of  the  world  is  changed. 
By  the  extension  of  commerce  the  use  and  value  of  money 
are  better  understood.  Interest  is  regulated  by  law  and  the 
hire  of  money  is  as  legitimate  a  source  of  income  as  any 
trade  or  .commerce.  It  is  no  longer  necessary  to  provide 
expressly  for  the  payment  of  interest,  as  we  every 
day  see  in  the  cases  of  bonds,  promissory  notes,  and  bills  of 
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exchange.  But  it  is  left  to  the  court-^  to  determine  whether  the 
contract  is  of  such  a  nature  as  to  carry  nilerest;  that  is  to  say, 
to  establish  some 'principle  which  shall  be  applicable;  to  all 
cases.  It  seems  to  be  implied  from  the  breach  of  a  written 
promise  to  pay  money  on  a  given  day  that  the  party  will  pay 
interest.  Why  the  same  implication  should  not  arise  from 
ihe  breach  of  a  parol  promise  is  perhaps  the  most  difficult  to 
discover.  But  a  distinction  appears  to  have  been  made  and 
I  am  not  disposed  to  innovate  upon  established  doctrine. 

I  will  now  look  back  to  our  own  decisions,  and  as  far 
as  they  have  gone,  we  are  now  certainly  authorized  to  go. 
It  is  admitted,  that  on  bonds,  bills  of  exchange  and  promisso- 
ry notes,  interest  is  recoverable  as  a  matter  of  course.  I  have 
shewn  by  the  cases  from  Bay^s  Reports^  that  for  the  breach 
of  a  written  promise  to  deliver  any  specific  article  interest 
may  be  recovered.  It  has  been  allowed  on  judgments.  The 
adm'rs,  of  J^orwood  \^,  Manning.  ('ZJfoit  fy  M^Cordy305.) 
Fishburn  vs.  Sanders,  (1  Do.  242.)  It  has  been  allowed  in 
an  action  for  money  had  and  received,  money  laid  out  and 
expended,  &c.  Goddard  fy  Bulow,  {Noit  fy  AVCordy  45;) 
Land  on  a  replevin  bond,  Stevens  vs.  Simmons^  ( I  J^V  Cordj  '_8.) 
^  It  has  sometimes   been    ?aid  that  a  jury  may  in  their 

W  discretion  give  interest  by  way  of  damages,  but  that  it  is  not 
C  recoverable  as  a  matter  of  course.     On  that  subject  I  have 
/     only  to  remark,  that  when  it  is  once  settled  by  the  court  that 
the  contract  is  of  such  a  nature  as  to  carry  interest,  it  then 
i      becomes  a  rule  of  law,  and  is  no  longer  a  matter  of  discre- 
tion,  CThe  very  object  in  laying  down  a  rule  is  to  narrow 
the  field  of  distinction,  and  when  a  rule  for  the  estimation  of 
damages  is  established  by  law,  the  jury  are  not  at  liberty  ca- 
I        priciously  to  adopt  or  reject  it  as  they  may  think   proper. )  I 
do  not  mean  to  say  that  they  must  at  all  events  give  interest. 
There  is  no  discription  of  cases  where  causes  may  not  exist 
k        to  suspend  interest,     A  tender  of  the  principal,  the  absence  of 
the  party,  the  intervention  of  war,  &»:.  are   good  causes  for 
suspending  the  payment  of  interest  in  any  case.  But  it  is  not  a 
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matter  of  discretion.    It  must  depend  upon  some  legal  prio^ 
ciple. 

It  is  said,  that  ifinterest  is  recoverable  at  all,  it  cannot 
be  so  eo  nomine^  but  it  must  be  by  way  of  damages  only. 
That  is  a  question  on  which  my  mind  has  oscillated*     But 
,   i;vhen  we  considc^r  the  difficulties  with  which  this  subject  has 
bad  to  contend  and  the  prejudices  it  bad  to  encounter  and  the 
slow  and  almost  imperceptible  steps  with  which  its  progress  has 
been  marked,  we  ought  not  to  be  surprised  that  ntany^*'^bts 
have  sprung  up  in  its  course.     In  most  of  the  cases,  to  which 
I  have  referred,  interest  has  been  expressly  allowed  as  such. 
In  some  it  has  been  doubtfully  expressed,  but  in  none  has  the 
contrary  been  expressly  laid  down^      But  why  may  not 
interest  be  allowed  by  the  name  of  interest  as  well  as  by  way 
of  damages?     Every  action  of  assumpsit  is  an  action  for 
damages  for  the  breach  of  a  contract.  Interest  is  always  giyea 
by  way  of  damages,  yet  we  have  seen  that  on  notes  of  hand^ 
bills  of  exchange  and  for  money  had  and  received,  &c.  it  may 
be  given    under  the  name  of  interest.     And  1  can  see  no 
reason  why  it  may  not  be  in  every  case  of  a  contract  for  the 
delivery  of  property  or  the  paymeut  of  money  whether 
expi^.ss  or  implied.     The  verdict  is  equally  certain  as  if  a 
gross  amount  of  damages  had  been  given.     And  when  the 
substance  is  gone,  why  should  we  be  anxious  to  preserve  the 
shadow.      Since  the  interest   constitutes    the    amount  of 
damages,  and  the  only  damages  which  can  be  given,  it  cannot 
be  exprejssed  in  a  more  simple  and  intelligible  form.     If  the 
law  is  a  science,  we  ought  to  indulge  the  hope,  that,  like  the        ^ 
other  sciencies,  it  is  marching  on  toward  perfection.     And  it 
certainly  is  one  step  towards  the  main  object  of  oar  pursuit. 
Let  us  endeavour  to  finish  one  work  as   we  go  on,  that 
we  may  not  be  perpetually  called  back  to  do  the  same  \ 

thing  over  and  over  again.  Let  us  establish  principles  and 
leave  as  little  as  possible  to  discretion.  The  principle 
is  indeed   established   by  the    cases    which  1  have  cited^  % 

and  a  jury  would  not  be  permitted  to  adopt  a  diflerem  rule. 
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A  jury  would  not  be   permitted  to  give   less  tbisia  the 
*  value  of  the   property,  as  we  have  alreadv  decided  in  this 
^  court,  in  the  case  of  Wise   ^  Freshly.  /Nor  would  they 
/be  permitted  to  give  an  arbitrary  sum,  over  and   above  the 
Rvalue  of  the  property;  as  for  instance  five  or  ten  per  cent*. 
^  They  must  measure  their  damages  by  the  legal  rate  of  inte* 
/  rest  or  nothing.  J  The  only  question  is  then,  is  the  verdict  suf* 
ficiently  certain.     On  that  question  I  lipprehend  there  can  be 
i  no  doubt.  The  priiiciple  may  be  tested  by  the  manner  some- 
>  times  adopted  in  actions  of  trover.     It  is  not  unusual  to  give 
a  verdict  fur  the  value  of  a  negro,  for  instance,  aqd  a  further 
sum   for  his  services,  instead  of  a  gross  sum.     Such  a  ver- 
dict is  informal,  but  it  is,  notwithstanding,  suftciently  cer- 
tsiiu.     So  if  a  jury  should  give  a  verdict  for  the  value  of  a 
negro  and  his  services  for  three  years,  at  the  rate  of  one  hnn* 
dred  dollars  per  year,  I  presume  the  court  would  not  grant  a 
new  trial,  on  the  ground  of  such  inforipality.     If  therefore 
the  verdict  in  this  case  is  informal,  it  is   not  uncertain  and 
may  be  supported.  The  motion  therefore  must  be  refused. 
Glover^  for  the  motion. 
Feldery  contra. 

fa.  J  If  the  reader  is  curious  to  know  more  about  the  absqrdlt 

'    ties  in  the  Old  English  law  in  relation  to  usury,  let  him  look  at  Glan" 

vUlCt  Book,  VJI.  ch:  XVL  page  185  of  Bcames*  Ed:  and  Beamn* 

•  note,  (1)  to  that  page.     The  controlling  maxim  wa^  fU9d  tmurit 

vadix  omnium  vitiorum  essef,  ^ 
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C.  DeGrafpenreid  vs.  DANiisL  A.  Mitchell  late  Sheriff 

^  eL  a/. 

Wh«re  a  parent  iiiffen'  property  to  go  into  the  pooscsrioa  of  a  child  opoa 

marriage,  it  Is  prima  facie  evidence  of  a  giR 
A  man's  hoase  may  not  be  broken  open  to  talce  his  own  person  or  one  of  his 

family  or  his  goods  nnder  an  execution;  but  the  sheriflTiipcia  request  and 

denial  may  break  the  house  and  do  ezecnkion  apon  th4  body  or  goods  ef 

m  third  person. 
A  man's  hovee  is  not  a  oaitle  or  defence  for  any  other  person*  bat  Ibr  ibm 

owner,  his  lamily>iDd  goods,  and  not  to  protect  another  who  flyeth  inie 

the  same. 
So,  where  the  stares  of  a  third  person  were  concealed  in  the  plaintiff's  honsTp 

it  was  held  the  sheriff  might  break  open  the  doors  to  uke  them  in  execa- 

tion,  apoo  request  and  refasal  to  deliver  them . 

This  was  an  action  of  trespass  vi  ei  armis^  to  recover 
the  value  of  four  negroes  and  for  breaking  and  entering 
plaintiff's  bonse.  It  appeared  that  the  defendant  Mitchell 
as  sheriff,  had  levied  on  the  negroes  in  dispute  as  the  pro* 
perty  of  one  James  V.  Thomas,  against  whom  he  had  sundry 
executions,  and  had  possession  of  them  some  time.  Plaintiff 
set  up  a  claim  to  the  negroes  and  by  some  means  got  them 
into  his  possession.  Mitchell  immediately  made  search  for 
them  and  went  to  DeGraffenreids,  whpre  he  supposed  they  ha4 
gone.  When  he  arrived  at  DeGraffenreids,  he  enquired  for 
him,  when  he  was  informed  that  he  was  not  at  home.  De- 
fendant told  Mrs.  DeGraffenreid  his  business;  she  said  the 
negroes  were  there;  Mitchell  requested  her  to  open  the  door 
of  the  room  where  the  negroes  were,  which  she  refused.  He 
then  said  he  would  have  theip,  if  he  had  to  break  open  the 
door,  aiid  attempted  to  open  the  door,  which  was  fastened; 
he  then  kicked  the  door  two  or  three  times  and  injured  or 
qpoiled  the  lock,  and  entered  and  found  the  negroes  con- 
cealed.    He  then  took  possession  of  the  negroes. 

The  defendant  pleaded  the  general  issue. and  a  special 
justification,  under  sundry  executions  which  bad  issued  out  oT 
the  common  pleas  for  Union  district  in  favour  of  ■  ■    ■  t 
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He  had  other  executions  agaiDSt  the  said  James  V. 
Thomas,  and  insisted  that  the  negroes  in  dispute  belonged  to 
Thomas,  having,  as  defendant  contended,  been  gi\en  by 
plaintiff  to  his  daughter,  the  wife  of  the  said  Thomas,  which 
was  the  question  upon  which  the  whole  case  turned.  The 
oase  went  to  the  jury,  and  under  a  strong  charge,  in  favour 
<»f  the  defendant.  They  found  a  verdict  for  the  plaintiff  for 
twenty-five  dollars;  from  which  the  defendant  appealed,  and 
moved  to  set  aside  the  verdict. 

Hemdon  for  the  motion; — Said  no  declarations,  but 
those  made  at  the  time  a  parent  suffers  negroes  to  go  ipto  the 
possession  of  a  daugher  upon  marriage,  can  be  admitted  to 
shew  upon  what  condition  the  delivery  was  made;  which 
*  delivery  is  always  to  be  considered  a  gift;  unless  such  co« 
temporary  condition  of  loap  &lc.  was  attached  to  the  delivery. 
He  cited  1  Esp.  JV.  P.  2d  party  277-293.  * 

NoTT,  J. —  everal  questions  have  arisen  in  the 
progress  of  this  cause  which  it  is  not  now  necessary  to  noUce. 
The  only  two  questions  on  which  the  court  coubider  it  necet* 
sary  to  express  an  opinion  are: 

1st.  Whether  the  plaintiff  established  a  right  of  pro* 
perty  in  himself? 

2nd.  If  he  did  not,  whether  the  defendant  bad  a  right 
to  break  the  door  for  the  purpose  of  getting  possession  of  the ' 
negroesf    " 

It  appeared  in  evidence,  that  the  plaintiff  had  given,  or 
lent  as  he  pretended,  these  negroes  to  his  daughter,  at  the 
time  of  her  marriage,  with  James  V.  Thoma^i  They  had 
been  in  the  possession  6f  Thomas  and  claimed  and  used  by 
him  as  his  own  for  two  years.  In  the  mean  time  he  bad 
become  very  much  involved.  Judgments  were  obtained  and 
executions  issued  against  him^  by  virtue  of  which  the  defend* 
ant  as  sheriff  of  Union  district  had  taken  them  into  hift  pos- 
session.  The  plaintiff  bad  decoyed  thein  away  and  this 
action  was  brought  for  a  tresspass  in  retaking  them  in  the 
i^iipn^r  let  forth  in  the  report.    It  now  became  a  question 
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Hrhetber  the  plaintiff  had  loaned  or  given  the  negroes  to  bis 
daughter.  Questions  of  this  sort  have  so  .often  occurred  m 
our  courts,  and  the  law  is  now  so  well  settled  on  the  subject, 
that  it  would  be  cruelty  to  the  public  to  suffer  a  doubt  to  be 
jrarsed,  whether  such  a  transfer  of  property  did  not  amount  to 
im  al)solute  gift,  liie  former  suit  also  betweeen  these  par« 
ties  appears  to  have  been  conclusive  of  that  question;  for  it  is 
Itdmitted  that  the  defendant  then  recovered  be  value  of  these 
negroes.  The  record  therefore  in  that  caseougbt  to  have 
1>een  received  as  evidence  in  this.  Indeed  the  verdict  in  this 
case  repels  the  idea  of  the  right  of  the  property  in  the  plain* 
tiff.  For  if  the  property  had  been  his  be  ought  to  have  re- 
covered its  value.     The  whole  case  therefore  resolves  itself 

m 

into  the  question,  whether,  under  all  the  circumstances,  tlie 
defendant  was  autfaorixed  to  break  opei!i  the  door  to  retake 
thejiropertyr' 

It  is  said  in  Lemaynes  case,  (b  Co,)  that  the  sheriff  at 
'fte  suit  of  a  common  person,  upon  request  made  to  open  the 
Woors  and  denial  thereof,  ought  not  to  break  open  the  door  or 
the  house  to  executeany  processatthe  suit  of  any  subject,  orto 
execute  a  fieri  facias,  but  if  he  do  he  is  a  trespasser.  Yet  it  was 
resolved  that  the  house  of  a  man  is  not  a  castle  or  delence  for 
any  other  person  but  for  the  owner,  his  family  and  goods, 
and  not  to  protect  another  who  flyeth  into  the  same,  or  the 
goods  of  another;  for   then  the  sheriff  upon  request  and 
denial  may  break  the  house  and  do  execution.     A  distinc- 
tion is  attempted  to  be  made  between  the  case  before  iis  and 
ibe  one  in  Coke.     That  the  sherrff  was  not  about  to  execute 
the  process,  but  to  retake  the  goods  after  they  bad  been  ia 
execution  and  had  in  contemplation  of  law  become  his  own. 
But  the  principle  is  the  same,  except  that  this  is  a  stronger 
case,  the  goods  being  iu  the  custody  of  the  law.    The  house 
of  every  man  says  Lord  Coke  is  to  him  as  his  castle    and 
fortress,  as  well  for  his  defence  against  rojories  and  violence 
as  for  his  repose.    And  the  reason  is,  domus  ^  cuiqui  est 
Ituissmimrejvgtwn.    But  the  principle  is  no«o lie  i!ltem»Hl 
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ibeyond  the  object  whkh  die  lavtr  intended  to  effect  The 
tioase  or  castle  of  a  man  is  to  be  a  refage  for  bimself,  a  place 
of  safety  for  bis  goods,  and  of  repose  for  his  family.  But  that 
immunity  is  to  be  allowed  only  to  the  owner  himself.  It  is 
not  to  be  a  sanctuary  for  others.  It  does  not  appear  that 
the  sheriff  was  guilty  of  any  rndeness  to  the  family,  or  that  he 
"used  any  unnecessary  force  or  violence.  I  concur,  therefore, 
in  opinion  with  the  presiding  judge,  that  he  was  guilty  of  no 
trespass,  and  that  die  verdict  ought  to  have  been  for  the  de» 
fendant. 

A  new  trial  is  therefore  granted. 

Uemdon  for  the  nioUoo* 

fViUtaou  contra. 


U.  J.  Harrington,  clerk  vs.  John  B.  Cole. 

The  Ugislatuiebjr  g^ivii^  the  court  of  Coaimon  Pleas  authority  to  appoint 
guardians, did  not  transfer  to  that  court  all  the  po  vien  of  the  court  of 
equity  connected  with  the  subject,  and  it  has  no  power  to  call  them  to 
account. 

Executors,  administrators  and  guardians  all  stand  in  the  same  relation  of 
trustees,  and  their  transactions  are  only  examinable  in  a  court  of  cqi^ty, 
or  some  other  court  specially  authorized  to  examine  and  adjust  their 
accounts. 

Where  a  gaardian  is  appointed  by  the  ordinary  he  has  jurisdiction  over  tb« 
subject,  but  a  very  madequate  one,  as  he  cannot  com^iel  obedience  to  his 
decrees;  and  bis  proceedings  may  be  examined  by  a  court  of  equity.    But 
the  court  of  law  cannot  take  cognizance  of  the  matter. 

^faat  was  said  in  jlndenon  vs.  MaddoXiihini  **  if  the  plaintiff  (m  action  on  a 
gmitliaDship  ar  administration  bond)  set  out  the  condition  of  the  bond  in 
his  declaration,  and  assign  a  specific  breach,  so  that  it  shall  appear  tu  the 
court,  that  no  enquiiy  into  the  state  of  the  defendant's  accounts  will  b« 
necessaryi  an  action  might  be  brought  on  the  bond  in  a  court  of  law/'  said 
to  be  an  erroneous  impression  thrown  out  by  the  court;  as  the  plamtlff 
cannot  by  his  maooer  of  assigning  the  breach^  restriot  the  defendant  in 
the  nature  of  his  defence 

Enaction  cannot  be  maintained  oo  a  guardianship  (or  administration)  bond 
although  the  guardian  has  been  cited  to  account,  but  has  failed  to  do  so. 

Tried  b>  jacfge  Waties  at  New  berry  Spring  term,  1826. 
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This  wfts  an  action  of  debt  on  a  gaardiansMp  bond. 
The  presiding  judge  ordered  a  nonsuit  on  the  ground:  thaC 
the  proper  remedy  in  this  case  was  in  the  court  a(  equity 
where  only  full  rdief  could  be  bad  against  at)  persons  ia  a 
fiduciary  situation.  The  assigning  here  as  a  breach  of  the 
bond  that  the  guardian  had  received  a  certain  sum  of  money 
was  not  sufficient  to  give  jurisdiction  to  a  court  of  law;  for 
the  guardian  standing  in  the  relation  of  a  parent  to  a  o^inor 
had  the  power  (and  it  was  his  duty)  to  lay  out  the  fundsof  the 
minor  in  all  reasonable  expenses  for  his  support  and  educa- 
tion, and  the  discreet  expenditures  of  these  was  only  examin* 
able  iu  a  court  of  equity  which  had  the  peculiar  cognixance 
of  all  trusts.  The  plaintiff  now  appealed  and  moved  to  re- 
verse the  decision  and  to  reinstate  the  case  on  the  docket, 
and  for  a  new  trial  on  the  following  grounds: 

1 .  Because  the  action  was  correctly  brought,  and  the 
whole  of  the  pleadings  on  the  part  of  the  plaintiff  strictly 
conformable  to  the  rules  and  forms  of  the  law,  and  that  in 
them  a  breach  of  the  condition  of  the  bond  was  coirectly  set 
forth  and  a  proper  issue  presented. 

2.  Because  the  correct  remedy'was  in  a  court  of  law* 
by  an  action  of  debt  on  the  bond;  inasmuch  as  a  citation  had 
been  issued  to  summon  the  obligors  to  account,  but  they  had 
failed  to  do  so,  and  the  proof  was  conclusive  that  the  princi* 
pal  obligor,  who  was  the  guardian,  had  received  a  couMdera- 
ble  amount  of  the  money  of  the  wards,  and  there  was  not  the 
slightest  proof  that  he  had  expended  any  of  it  in  their  main- 
tenance and  education,  and  of  course  could  have  no  account; 
and  if  he  could  have  had  any  account  he  failed  to  present  it 
when  required,  and  therefore  there  was  a  plain  and  adequate 
remedy  at  law. 

3.  Because  the  decision  of  his  honour  the  circuit  judge 
was  contrary  to  the  principles  of  law,  and  the  precedents  of 
pleading. 

J.  /.  Caldwdlf  said  the  act  of  fVUliam  Iff,  would 
admit  of  such  an  action  as  this.  A  specific  breacli  it  set  forth. 
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As  many  may  be  assigned  as  the  plaiDtiff  pleases.  The  con* 
dition  of  the  bond  admits  of  the  statement  of  the  breach.  But 
it  is  said  no  proof  was  shewn,  or  no  statement  made  in  the 
breach,  that  the  obligor  had  been  required  to  account.  Bat 
that  was  not  necessary,  for  here  the  obligor  ranaway,  and  it 
was  evident  therefore  that  he  had  never  accounted.  He  re- 
ferred to  the  act  allowing  damages  to.be  assessed  by  the  jury 
upon  bonds  conditioned  to  perform  covenants. 

Dunlap,  contra. — Several  breaches  were  assigned,  but 
evidence  was  only  offered  to  prove  that  M.  G.  Cole,  once 
received  about  $150,  for  these  children.  That  was  the  whole 
evidence.  This  defendant  is  surity  only,  and  liable  only  if 
the  principal  be  required  to  account  and  it  is  not  done.  The 
surity  has  notbbg  himself  to  do  with  the  accounts.  A  cita* 
tioQ  was  first  issued,  18th  March,  1825,  and  the  time  to  ac- 
count was  so  short,  it  was  impossible  to  have  complied  with 
the  citation.  '  This  writ  was  issued  immediately  after.  He 
cited  Maddox  ys.  Anderson^  antfj  257,  to  shew  that  no  action 
can  be  supported  on  a  guardianship  bond,  at  law,  until  the 
guardian  is  called  upon  to  account. 

NoTT,  J. — ^This  question  has  already  been  decided  in 
die  case  o(  Anderson  vs.  Maddox  and  others.  Executors,  ad- 
ministrators and  guardians  all  stand  in  the  same  relation  of 
trustees,  and  their  transactions  are  only  examinable  in  a  court, 
of  equity,  01^  some  other  court,  especially  authorized  to  exa« 
nine  and  adjust  their  accounts.  Where  a  guardian  is  ap- 
pointed by  the  ordinary  he  has  jurisdiction  over  the  subject, 
but  a  veiy  inadequate  one,  because  he  has  not  the  power  to 
compel  obedience  to  his  decrees.  His  proceedings  are  gene- 
rally exparte  and  therefore  may  be  examined  in  a  court  of 
equity.  But  a  court  of  law  is  utterly  incompetent  to  admi- 
nister justice  in  such  a  case. 

The  difficulty  has  arisen  from  the  act  of  1809.  (1  Bre" 
9ordj23\.)  authorizing  the  court  t>f  common  pleas,  to  ap- 
point guardians  in  particular  cases.  It  is  the  necessary  result 
of  transferring  a  portion  of  the  jurisdiction  belonging  to  one 
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conrt  to  another  not  having  the  means  of  exercisiiw^  a  com- 
plete jurisHirtion  over  the  whole  seihject.  The  act  merety  au« 
tho.nz(^s  the  court  to  appoint  guardians  in  tlie  single  case  of 
the  division  of  estates  unJer  the  act  of  1791.     It  does  not 
give  the  power  to  call  the.-n  to  account     And  I  cannot   per* 
ceive  in  what  way  tb^t  court   could  exercise   such  a  power. 
The  judge  cannot    perform  the  duty  in  person,   because  be 
must  then  usurp  the  province  of  the  jury  in  the  trial  of  the 
facts.     He  cannot  search  the  conscience  of  the  party   in   the 
manner  required  by  the  court  of  equity.     It  cannot  be  done 
by  a  reference  to  the  clerk,  because  then  the  jury  must  (bund 
their  verdict  on  his  report  and  not  upon  evidence  as  tbey  are 
sworn  to  do.     It  must  be  apparent  thefore  that  the  court  of 
equity  i^  the  only  tribunal  competent  to  the  performaDce  of 
such  a  duty.   •  And  that  the  legislature  did  not  intend  by  giv* 
ing  the  court  of  com:n(m   pleas  authority  to  appoint  guar- 
dians to  transfer  to  that  court  all  the  powers  of  the  court  of 
equity  connected  with  the  subject. 

The  opinion  of  the  court  in  the  case  oi  Ander9ony%* 
Maddox  and  others^  was  delivered  by  myself.  And  I  have 
there  said  that  *<  if  the  plaintiff  set  out  the  condition  of  the 
bond  in  his  declaration  and  assign  a  specific  breach,  so  that 
it  sh^ll  appear  to  the  court  that  no  enquiry  into  the  state  of 
thedefendants  accounts  will  be  necessary  I  see  no  objection 
to  maintaining  the  action  in  a  c«iurtof  law."  I  think,  howe* 
ver,  that  I  did  wrong  to  hold  out  the  encouragement  which 
that  observation  afforded,  to  attempt  to  give  jurisdiction  to  a 
court  of  law  in  such  a  ca^e.  For  the  plaintiff,  cannot  by  the 
manner  of  assigning  the  breach,  restrict  the  defendant  in  the 
nature  of  his  defence.  I  think  therefore  the  safest  way  will  be 
to  turn  all  those  cases  over  to  the  court  of  equity. 

And  indeed  by  a  reference  to  the  proceedings  in  this  case 
it  will  be  seen  that  the  replication  in  which  the  breaches  are 
assigned  is  more  in  the  nature  of  a  bill  in  equity  than  apltm 
in  a  court  of  law,  and  that  the  breaches  are  not  and  could  net 
be  so  assigned  that  issue  could  be  taken  upon  Ibem  ia  eke 


MAT  TERM. 


518 


distinct  and  precise  form  reqaired  by  the  rules  of  pleading. 

1  he  opinion  therefore  of  th^  circuit  judge  raust  be  sup? 
ported  and  the  motion  to  reverse  the  decision  refused. 
Caldwell^  for  the  motion. 
BausieU  ^  Dunlap^  contra.   ^ 


Charles  J.  Colcock  E^or.o/*  Robert  Reid  vs.  Robsbi: 

GooDE  Si  John  Rose. 

The  doctrine  of  implied  warraoty  arises  as  well  on  a  contract  for  hire  at  apoo 
the  sale  of  a  slave. 

If  a  person  sell  a  flock  of  sheep  or  drove  of  horses,  the  law  will  not  imply  a 
warranty  that  every  member  of  the  flock  or  drove  was  soond;  but  that 
taken  in  the  ag|^rf>e^ate  they  were  so. 

The  aame  rule  will  appl>  to  the  sale  or  hire  of  a  gang  of  slaves.  The  extent 
of  A  warranty  iipplied,  in  such  case  is,  that  as  a  body  they  are  ordinarily 
good,  and  have  not  been  picked  and  culled  for  the  purpose  of  deception. 

99,  wh^re  at  a  letting  to  hire  by  auction,  by  an  executor,  the  defendant  bid 
ofl'six  slaves  at  |480  per  annum,  without  any  stipulated  prioe  as  to  any  of 
the  number,  and  no  particular  representation  of  the  qualities  of  any 
one  of  them,  he  will  not  be  allowed  to  sett-ofi'thc  value  of  the  services  lost 
by  oae  of  the  slaves,  whowas  in  bad  health  and  incapable  of  dom,-  as 
inach  as  if  he  had  l^en  well. 

A  warranty  has  never  been  implied,  in  any  case,  of  any  thing  more  than 
toundneu  and  tUU}  to  make  a  vendor  further  liable  there  must  be  either 
fraud  or  an  express  warranty. 

So,  where  upon  the  hire  of  several  slaves,  without  any  particular  reprcsen- 
Ution  of  the  qualities  of  any  one  of  them,  for  an  aggregate  prioe,  the  law 
wUl  not  imply  a  warranty  that  one  of  them  was  a  carpenter. 

Tried  before  judge  James,  at  Barnwell,   April  term, 

1826. 

This  wag  an  action  of  assumpsit  on  a  note  or  agree- 
ment, of  which  the  following  is  a  copy:  "  On  or  before  the 
l8t  January  next  we  or  either  of  us  promise  lo  pay  Charles  J 
Colcock,  executor  of  the  estate  ofReid,  four  hundred  and 
thirty  dollars  for  the  hire  of  Sam,  Silvia,  Big  Peter,  Dorcas, 
Cavannah  and  his  wife  lor  one  year  l*om  this  date,  and  w« 
•  65 
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hv  d  ourselves  to  tax,^feed,  shoe,  and  clothe  them  and  to  pay- 
doctors  bills  and  to  deliver  them  in  this  place  on  the  first 
Monday  in  January,  1823.'' 
Coosawhatchie,  January  17,  1B22.  Robert  Goode. 

John  Ro9e. 
$436   endorsed)  1822,  Sept.  10.  Received  fifteen  dol- 
lars in  part.  ^       C.  /.  Colcoeh.'' 

The  execution  of  the  agreement  being  admitted  on  th^ 
part  of  the  defendants  they  went  into  the  defence. 

Benjamin  Coleman  testified  that  he  lived  with  the  de- 
fendant Goode  the  latter  part  of  the  year  1822.  Cavannah 
was  a  jobbing  carpenter;  lie  was  often  unable  to  work.  He 
appeared  to  be  ruptured.  His  hire  was  worth  but  little,  ^o- 
tbing  of  consequence.  If  sound  he  would  have  been  valuable. 

Benjamin  Cross  said  he  lived  f«  ith  Goode,  three,  four, 
or  five  months  of  the  latter  part  of  (he  year,  Cavannab  did 
iome  work;  about  half  work.     A  good  carpenter  would  hir^ 

for  about  $  1 50  per  year. 

William  Wooton  said,  be  thought  defendant  hired  Ca- 
vannab as  a  carpenter.  On  bringing  him  home  defendant 
brought  him  to  the  mill,  and  put  him  to  work  as  such.  Tho'l 
Cavannab  worked  about  half  his  time.  He  complained  of 
bis  arm,  and  witness  thought  him  ruptured.  A  good  carpenter 
was  worth  about  $  1 50  per  year. 

Cross-ezamined — Witness  did  not  know  whetbet 
Cavannab  was  hired  as  a  carpenter  or  not,  witness  coat* 
menced  living  with  defendant  in  February,  1822. 

D.  Ford,  proved  that  the  day  after  the  defendant  broU 
Cavannab  home,  he  put  him  to  work  as  a  carpenter.  A  few 
days  after,  Cavannab  complained  of  being  sic]^.  Wiloess 
examined  him  and  he  was  in  a  bad  way.  He  could  not  re* 
tain  his  urine,  nor  lift.  From  February  till  July  he  did  not 
work  half  his  time. 

Chisolm  was  present,  the  negroes  were  hued  out 
at  public  out-cry  at  Coosawhatchie. 
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L  His  fae>nour  the  presiding  judge  in  his  charge  to  the 

f  jury  told  them  that  tliey  might  presume,  that  the  negro  man 

Cavaiinah  was  hired  as  a  carpenter  at  an  adequate  price,  and 

that  on  the  principle,  that  a  sound  or  adequate  price 
^.  Warranted  sound  property,  they  might  make  a  deduction 

accfirding  to  what  a  negro  of  that  character  if  sound  was 

worth. 

That  the  presumption  arose  from  the  acts  of  the  de« 
fendant,  who  brought  Cavannah  to  his  mill  and  put  him  to 
^work  as  a  carpenter  immediately,  while  he  sent  the  other 
negroes  to  work  in  the  field  at  a  considerable  distance.  He 
«aid  he  did  not  think  the  doctrine,  that  a  sound  price  re- 
quired a  sound  property  should  be  much  extended,  but  if  the 
jury  Were  of  opinion  that  the  value  of  a  carpenter  of  that 
discriplion  was  $150  per  year,  and  Cavannah  worked  but 
half  his  time  they  might  find  half  his  worth.  That  there  was 
no  evidence  upon  what  terms  defendant  ii^ade  the  payment  of 
:|^15,  but  being  made  before  the  note  was  due  and  for  so  small 
a  sum  it  was  not  conclusive  against  defendant's  defence. 

The  jury  accordingly  found  a  verdict  for  the  plaintiff 
Tor  $340  with  interest  from  the  first  January  1823,  allowing 
the  defendants  a  discount  or  deduction  of  $75. 

The  plaintiff  moved  for  a  new  trial. 

1st.  Because  there  was  no  evidence  to  Warrant  the  jury 
in  making  a  deduction  from  the  note. 

2nd.  Because  in  as  much  as  the  defendants  failed  to 
prove  that  they  were  to  give  more  than  $72  for  the  hire  6£ 
Cavannah,  and  proved  that  his  services  were  wonh  $75  the 
verdict  was  contrary  to  evidence. 

3rd.  Because  there  was  no  evidence  that  Cavannah 
was  hired  other  than  as  an  ordinary  half  band. 

4tb.  Because  his  honour  the  presiding  judge  mistook 

(be  evidence  and  law,  in  charging  the  jury,  that  they  might 

'      presume  that  the  negro  man  Cavannah  was  hired  as  a  car- 

jpenter  at  an  adequate  price,  and  that  on  the  principle  that  a 

^und  or  adequate  price  warranted  sound  properQr they  migfal 
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make  a  deduction  according  to  what  a  negro  of  that  character 
if  sound  was  worth. 

NoTT,  J. — ^I  concur  with  the  presiding  judge  in  this 
case  that  the  doctrine  of  implied  warranty  arises  as  well  from 
a  contract  of  hire  as  on  the  sale  of  a  slave.  And  that  it  oiust  be 
applied  in  the  one  case  precisely  as  in  the  other.  On  thit 
subject  we  cannot  derive  the  same  assistance  from  the  En- 
glish decisions  as  in  most  other  cases;  because  the  English 
judges  do  not  recognize  that  principle  of  the  civil  law  to  the 
extent  that  we  do,  that  a  warranty  of  soundness  is  to  be  i  n- 
plied  from  the  price  paid  for  property.  U  is  only  where  there 
is  actual  fraud  or  an  express  warranty  that  the  vendor  is- there 
held  liable. 

In  policies  of '  insurance,  however,  even  the  English 
judges  have  adopted  the  civil  law  rule.  Every  person  offer- 
ing a  vessel  for  insurance  is  considered  as  warranting  the  sound- 
ness or  sea- worthy ness  of  the  vessel,  without  any  express  sti- 
pulation to  that  effect*  But  it  is  not  ^  therefore  understood 
that  every  spar,  rope  and  bolt  is  perfectly  sound.  The  en- 
quiry always  >s^  whether  taken  in  the  aggregate  the  vessel  is 
able  to  sustain  the  ordinary  perils  of  the  sea.  The  same  role 
must  apply  to  the  sale  of  property  where  the  principle  of  im- 
plied warranty  is  admitted.  If  a  person  should  sell  a  flock  of 
sheep  or  a  drove  of  horses  the  law  would  not  imply  a  warran- 
ty that  every  member  of  the  flock  or  drove  was  sound.  But 
that  taken  in  the  aggregate  they  answered  the  description  that 
was  given  of  them.  The  same  rule  will  apply  to  a  gang  of 
negroes.  The  extent  of  the  warranty  implied  is,  that  as  u 
body  they  are  ordinarily  good  and  have  not  been  picked  and 
culled  for  the  purpose  of  deception. 

Let  us  now  apply  the  rule  to  the  case  nnder  considera- 
tiouk  An  executor  has  set  up  the  negroes  of  an  estate  for 
hire  at  public  out-cry.  The  defendant  bid  off  six  of  them  at 
four  hundred  and  thirty  dollars.  There  was  no  stipulated 
price  with  regard  to  anypkrticularoneof  the  number.  There 
does  not  appear  to  have  bean  any  particular  representation  of 
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the  qualities  of  any  one  of  ihem.  If  Aerefore  one  of  ihe  gang 
liad  been  entirely  worthless,  if  the  other  five  were  worth  the 
money  given,  the  defendant  would  not  have  been  entitled  to 
any  deduction.  The  implication  of  warranty  arises  from 
the  hire.  And  where  a  gross  sum  is  paid,  the  warranty  is 
considered  as  applying  to  the  whole  gang  and  not  to  any  par- 
ticular member  of  it.  The  rule  therefore  adopted  in  this  case 
is  not  only  an  entirely  mistaken  view  of  the  principle,  but  if 
carried  to  the  extent  to  which  it  is  susceptible,  would  be  sub- 
\'ersive  of'lfi^  principle  itself. 

There  was  no  evidence  in  this  case  that  the  negro  in 
question  was  represented  as  a  carpenter.  "That  presumption" 
(says  the  presiding  judge,)  «  arose  from  the  acts  of  defendant 
who  brought  Cavannah  to  his  mill  and  put  him  to  work  as  a 
carpenter,  immediately  while  he  sent  the  other  negroes  to 
work  in  the  field  at  a  considerable  distance."  A  deduction 
was  therefore  made,  which  amounted  to  something  more  than 
the  average  price  of  all  the  negroes. 

Now  suppose  all  the  other  negroes  had  been  empIo3ed 
in  some  particular  tradeor  occupation,  and  had  been  found 
unqualified.  It  would  have  furnished  the  same  presumption 
that  they  were  thus  recommended  and  would  have  entitled 
the  defendant  to  a  similar  deduction.  The  consequence  would 
have  been,  he  would  have  paid  off  his  note  and  brought  the 
plaintiff  somewhat  in  debt  after  having  had  a  year's  service 
of  the  negroes.  • 

But  if  it  had  been  proved  that  Cavanti^h  was  represen- 
ted as  a  carpenter  the  presumption  would  be  thrit  his  services 
had  been  estimated  in  the  contract  as  equal  to  the  average 
priceof  the  other  negroes  which  was  actually-  less  than  the 
jury  have  now  allowed.  It  therefore  furnished  no  ground  for 
a  deduction. 

But  we  have  never  suffered  a  warranty  to  be  implied  in 
any  case  of  any  thin^  more  than  soundness  and  title;  to  make 
a  vendor  further  liable  there  must  be  either  fraud  or  an  ex* 
prc*8  warranty,     There  was  no  express  warranty  in  this  case 
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hat  Cavaniiab  was  a  carpenter  and  it  ouglit  not  to  bavfe  beeB 
iDpIicd. 

A  new  trial  must  therefore  be  granted* 

Patterson  for  the  jnotion. 

Martin  contra. 


Baker  Wilkins  w.  Ends  Taut. 

By  the  act  of  1787,  person?  who  claim  land?  by  grants  previmu  Ut  ih^  4lb 

July,  1776,  or  hjfiot  years  possession  previout  to  thai  feme,  Are  esenpt 

from  Ihp  operation  of  the  escheat  \hvr^. 
If  the  statute  of  limitatioDs  has  ran  ag^aiobt  an  indiridyal  before  his  deftth« 

the  escheat  laws,  after  his  death,  cannot  operate  against  the  indiyidual 

who  has  acquired  a  titte  by  possepsion. 
"When  escheated  lands,  by  act  of  assembly,  are  vested  in  the  trustees  of  a  pub* 

lie  Academy,  they  may  be  barred  by  the  statute  of  limitations. 

Tried  before  Gaillard  J.  at  Rlarion  district,  Spring 
Term,  1826.  Trespass  to  try' title. 

The  plaintifT claimed  under  a  grant  to  Jordan  Gibson^ 
dated  23rd  June  1772,  and  produced  a  regular  chain  of  title, 
through  several  persons  to  him<^elf.  The  grantor  and  those 
who  claimed  under  him  had  been  in  possession  of  the  land  at 
different  periods,  from  the  time  of  the  grant  to  the  time  ol  the 
conveyance  to  the  plaintiff.  And  although  it  did  not  appear 
that  they  had  actually  occupied  the  land  during  the  whole  of 
that  time  there  was  no  evidence  of  any  adverse  possession. 

The  defendant  claimed  under  a  grant  to  one  J.  Walker 
dated  the  13th  September,  1730.  The  record  of  an  escheat 
commenced  in  March  1815,  and  decided  in  the  year  1817^ 
and  a  title  from  the  escheator,  23rd  February  1823,  for  650 
acres,  which  covered  the  land  in  dispute.  The  plaiotiff 
also  proved  that  he  had  been  in  actual  possession  for  twelve 
or  fifteen  years  previous  to  the  commencement  of  this  action. 
Some  short  time  before  this  action  was  commenced  the 
defendant  had  dispossessed  the  plaintiff^  and  this  action  wU 
brought  to  regain  the  possession. 
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The  act  of  1787,  (1  Brev.  303J  provides  a  method  by 
which  inquests  shall  be  made  r(  specting  lands  which  have  or 
shall  escbieat  for  want  of  heirs,  and  requires  an  escheator  to 
carry' the  act  into  effect.  By  one  of  its  provisions  it  is  de- 
clared, that  no  lands  claimed  under  a  grant  or  under  an  ac- 
tual possession  for  five  years,  prior  to  the  fourth  of  July  1776 
shall  be  affected  by  this  act.    sec.  9,  1  Brev.  306.) 

The  presiding  judge  instructed  the  jury  that  by  this 
section,  the  plaintiff's  laiid  was  enenipt  from  the  operation  of 
the  act* 

And  also  that  he  was  eotitled  to  hold  the  land  under 
the  statute  of  limitations. 

The  jury  found  a  verdict  for  the  plaintifi^  and  this  was 
a  motioD  for  a  new  trial  on  the  folio  >ving  grounds: 

I.  Because  before  the  plaintiff  could  make  out  a  title 

.  under  the  statute  of  liinitations  he  ought  to  have   she^n  that 

there  was  some  person  alive  during  the  possession  which  he 

relied  on  to  complete  bis  title,  against  whom  the  statute  could 

run. 

2.  Because  in  this  case  the  statute  of  limitations  could 
4iot  apply,  the  right  of  the  land  being  in  the  State,  from  the 
death  of  the  person  last  seized  without  heirs,  there  being  no 
evidence  to  shew  that  the  statute  had  run  before  the  'death  of 
9li€b  person. 

3.  Because  his  honour  charged^  that  the  posses- 
aioa  of  the  plaintiff  was  continued  &c. 

4  Because  his  honour  in  charging,  that  the  rights  of 
the  plaintiff  were  protected  by  a  priviso  in  the  escheat  law, 
when  the  section  of  the  law  referred  to,  only  relates  to  laud 
which  had  become  escheated  and  held  under  grant  or  posses- 
mon  five  years  before  the  year  177(5,  and  there  being  no  evi- 
dence to  shew  when  the  lands  became  escheated. 

5.  Because  his  honour  erred  in  charging,  that  the  14th 
-Election  of  the  escheat  law  related  only  to  the  mode  and  man- 
ner of  making  inquest  and  not  to  the  principles  of  the  act  be- 
fore laid  down. 
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5.  Because  his   honour  erred  in  charging  -that  the 
rights  of  the  State  did  not  attach  until  office  found. 

Wm.  .^fayrantj  for  the  n>otion. — No  evidence  when 
John  Walker  died  and  the  plaintiff  could  take  no  benefit  uih 
der  the  escheat  law,  or  of  the  statute  of  limitations,  unless 
that  (i  Bree.  305.  see.  9.  Escheat,)  fact  be  first  fixed.  The 
rule  o(  nullum  tempas  applies  here. 

JEr^TW,  contra. — This  was  a  very  plain  case  of  title 
made  out  by  the  statute  of  limitations.  Gibson  had  acquired 
a  title  by  possession  before  the  escheat  law.  He  had  had 
fourteen  years  previous  possession.  Until  office  found  land  is 
not  vested  in  the  State^  but  is  regarded  as  still  the  property 
of  that  person,  and  his  heirs,  who  formerly  held  it. 

NoTT,  J. — The  two  grounds  on  which  the  defendant 
relies  for  a  new  trial  are  distinct  and  independent  of  each 
other.     If  therefore,   the  presiding  judge   was  correct  on 
either,  the  motion  must  fail.     And  my  opinion  is  that  he  was 
correct  on  both.     The  revolution  in  property,  as  well  as  jhe 
revolution  in  government,  which  was  produced  by  the  sepa* 
ration  of  the  United  States  from  the  motlier  country,  intro- 
duced a  state  of  things  for  which  in  many  respects  no  other 
country  can  furnish  a  precedent.     Many  persons  never  took 
possession  of  lands  to  which  they  were  entitled,  or  abandoned 
their  possessions  and  have  never  preferred  their  claims  since. 
Others  lost  the  evidence  of  theirs,  and  therefore  were  depriv- 
ed of  the  means  of  prosecuting  their  rights,  where  they  were 
so  disposed.     To  remedy  the  evils  which   might  result  from 
such  a  state  of  things,  two  acts  were  passed  in  the  same  year. 
One  providing  that  an  actual  purchase  and  quiet  possession  of 
land,  five  years  previous  to  the  fourth  day  of  July  1776,  shall 
be  deemed  a  good  anl  sufficient  title,  and  any  grant  obtain- 
ed since  that  time  or  which  may  be  obtained  for  said  land  is 
declared  null  and  void.  (2  Brevard  7  )  The  other  the  act 
already  noticed  exempting  from  escheat  lands  claimed  under 
grant  or  under  au  actual  possession  for  five  years  prior  to  tbe 
4tbJuly  1776. 
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Tt  is  now  contended  that  this  act  exempts  only  sucU 
lands  as  were  ^rcr/2/ec/ five  years  prior  to  that  time.  But,  ta* 
king  the  two  acts  together,  it  will  be  seen  that  they  lead  to  a 
different  conclusion.  The  object  of  tlie  escheat  law  was  to 
leave  undisturbed  all  titles  acquired  prior  to  the  revolution. 
Therefore  whetiier  a  person  claimed  title  by  grant  obtained 
'prior  to  the  four  h  of  July,  1776,  or  by  five  years  possessioo 
previous  to  that  time,  which  was.tantamount  to  a  grant,  in  ei* 
ther  event,  he  was  not  to  be  affected  by  the  act. 

The  plaintiff  therefore  holding  under  a  grant  prior  to 
1775,  was  entitled  to  the  benefit  which  the  act  was  inteuded 
to  confer* 

But  even  if  he  was  not  protected  under  that  act,  the 

statute  of  limitations  afforded  him  a  shield.     The  grantee 

and  those  claiming  under  him  had  been  in  the  enjoyment  of 

the  laud  from  the  time  of  the  grant  to  the  time  the  plaintiff 

was  ejected  by  the  defendant.     And  though  there  were  occa^* 

slonal  intervals  io  which  it  was  not  in  the  actual  occupation 

of  any  one,  yet  it  was  not  occupied  by  any  other  person  nor 

does  there  appear  to  have  been  any  adverse  claim. 

if, .  therefore.  Walker  was  alive,    and  there  was  no 

'evidence  of  his  death  until  the  year  1815,  when  the  inquest 

was  commenced,  his  right  of  action  was  barred  before  that 

time.     If  he  was  dead  then  the  land  was  vested  in  the  trus* 

tees  of  the  Marion  Academy,  by  the  act  of  18  i-^i  which  trans* 

ferred  to  them  all  the  escheated  land  in  ^^e  district.     And 

the  defendant  was  protected  by  bis  o«^n  possession  against 

their  claim,  before  the  commencer"^nt  of  this  action. 

I  concur,  therefore,  wkti  the  presiding  judge  on  both 

grounds,  and  the  motion  ^ust  be  refused. 

Evansj  So^.  for  the  motion. 

Mayrani  contra. 
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The  Bank  of  the  State  vs.  Edward  Croft,  Inioner. 

Ecvery  renewal  ofe  note  i»  aditchai^e  ofthe  prior  note;  became  the  rt* 
newed  note  is  a  sabstitate  for  the  former. 

Where  a  note,  to  which  the  defeadant  was  indorser,  had  become  dae,  Wl 
bank,  bat  bad  b  J  mistake  been  consolidated  with  a  note.of  the  drawee 
with  other  indorsers,  by  the  attorney  iu  bank  of  all  the  parties,  who  was 
aatborized  to  renew  Uieir  notes,  and  the  note,  which  defendant  had  in* 
dorsed,  wasanifered  to  remain  in  bank  a  year,  before  the  mistake  was  dit* 
corered,aud  then  his  agent  renewed  the  note  again,  it  was  held  that  the 
defendant  was  not  liable,  as  the  snbseqnent  renewal  ^as  i rregnlar,  and  n« 
notice  of  demand  on  the  drawer  and  non-payment  of  the  first  note  hav- 
ing been  giyen  to  the  defendant  or  his  agent. 

Tried  before  jadge  Huger,  fall  termii  Richland  district. 
1825. 

This  was  an  action  of  assumpsit,  on  a  promissory  note^ 
for  six  hundred  dollars,  payable  to  the  defendant  or  order* 
Plea  non  assumpsit. 

It  appeared,  that  on  the  first  of  March  1822,  a  note 
drawn  by  Robert  Singleton,  payable  to  defendant  and  en* 
dorsed  by  him,  had  been  discounted  by  the  branch  bank  in 
Columbia,  and  was  then  due.  On  the  same  day  another 
note,  drawn  by  the  said  Singleton,  and  endorsed  by  R.  En* 
glisb  and  Pressly  Garner,  was  discounted  by  the  bank.  I'he 
note  endorsed  by  Croft  was  entered  up  as  paid.  Qn  the 
third  of  May,  the  note  endorsed  by  English  and  Gamer  was 
renewed  for  five  hundred  dollars.  On  the  5th  of  July,  % 
note  for  thirteen  huu^red  and  fifty  dollars  drawn  by  Single* 
ton,  and  endorsed  by  lEiaglish  and  Garner  was  discounted* 
This  note  it  seems  was  regai^ied  as  a  renewal  of  the  note  for 
five  hundred  dollars  and  anothtv  with  the  same  drawer  and 
endorsers;  which  note  of  thirteen  hundred  and  fifty  dollars 
was  renewed  in  full,  with  the  same  drawer  and  endorsers, 
until  the  13th  June  1825,  when  English  and  Gamer  insisted 
that  they  were  only  responsible  for  ten  sixteenths  of  the  thir- 
teen hundred  and  fifty  dollars  ofthe  note,  and  ought  not  to 
be  made  to  pay  op  the  other  six  sixteenths,  which  had  been 
improperly  amalgamated  with  their  note.    Qn  inveftiigaiion 


M.\Y  TERM. 


523 


it  appeared,  that  the  note  due  on  the  first  of  March  1822, 
for  six  hundred  dollars,  and  endorsed  by  the  defendant,  had 
been  posted  in  the  books  of  the  bank,  as  endorsed  by  En- 
glish and  Gamer,  inconsequence  of  which  Dr.  Green,  who 
was  the  attorney  of  Singleton  as  well  as  of  English  and  Gar- 
ner, put  in  the  note  of  the  first  of  March  1822,  drawn  by  Sin* 
gleton  and  endorsed  by  Singleton  and  Garner.  No  notice 
bad  been  given  to  the  defendant  in  person  or  to  his  attorney, 
that  the  note  due  on  the  first  of  March  was  not  paid.*  On  the 
contrary  it  was  entered  up  in  bank  as  paid,  And  the  defen- 
dant was  informed  in  the  Spring  of  1823,  when  application 
was  made  by  him  for  that  purpose,  that  he  yvas  not  indebted  to 
.  the  bank,  either  as  drawer  or  endorser.  After  this,  Single- 
ton absconded,  when  on  the  application  of  English  and  Gar* 
ner,  in  1825,  to  be  released  from  the  payment  of  six  six- 
teenths of  the  note  for  thirteen  hundred  and  fifty  dollars  it  was 
discovered  that  Dr.  Green,  misled  by  the  books  of  the  bank, 
had  substituted  a  note  of  Singleton's,  endorsed  by  English  and 
Garnei:,  for  one  of  Singleton's  endorsed  by  the  defendant. 
English  and  Garner  were  discharged,  and  Dr.  Green  drew 
another  note  in  the  name  of  Singleton  and  endorsed  it  in  the 
name  of  the  defendant.  Dr.  Green  had  power  only  to  rtnexo 
the  note  endorsed  by  defendant  for  Singleton.  The  cou'rt  re* 
garded  the  note  of  March  1822  as  paid,  and  the  defendant 
cot  bound  by  the  unauthorized  act  of  Dr.  Green  in  1825.  A 
nonsuit  was  ordered. 

Preston^  thought  the  judge  had  no  right  to  poll  the 
jury  after  th^y  had  found  their  verdict. 

Contended  the  renewal  was  within  the  power,  which 
was  to  sign  his  name  to  all  notes,  as  drawer  or  indorser, 
intended  for  renewals  of  notes  previously  given  to  the  bank. 

Green  acted  as  director  and  agent.  As  director  he 
bad  access  to  the  books,  not  as  agent.  The  mistake  was 
made  by  Hayne  the  Cashier  upon  the  Entering  Book;  and 
Green,  he  admitted,  may  have  been  lead  into  the  mistake  by 
these  book».    It  is  enough  that  tb^re  was  a  clear  mistake, 
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which  he  contended  would  not  exempt  the  defendant^  and  tile' 
sole  question  was  whether  a  note  put  in  so  long  after  the 
Jbrroer  could  be  considered  a  renewal?   Does  in<er\'eniion  of 
time  destroy  the  character  of  a  renewal?  He  thought  not.   h 
was  the  question  to  be  determined. 

Black  did  say  that  the  substitution  of  the  other  note  by 
mistake  W9.9  paying  the  former  note;  but  he  thought  the  same 
night  be  said  of  every  note.  The  renewal  of  the  note  is  the 
payment  of  the  former  note,  by  the  renewal.  Besides  the 
directors,  when  they  discovered  the  error,  entered  the  note  in 
questioiras  a  renewal,  which  shews  the  opinion  of  that  board 
was,  that  it  was  a  renewal,  and  they  are  the  best  judges  of 
that  fact,  as  it  is  a  question  of  fact  depending  upon  the 
practice  of  the  bank.  The  power  of  attorney  was  not 
limited  to  any  particular  time.  There  can  be  no  question  of 
his  power  existing  io  renew^  and  he  considered  this  a  renewal. 

Besides  the  power  given,  is,  to  sign  any  note  intended 
as  a  renewal.  Take  the  case  of  a  protest,  and  after  a  week, 
month  and  soforth  it  may  be  renewed.  It  is  the  common  practice* 
Notes  are  sometimes  renewed  a  month  or  two  after  protest,  at 
accidents  often  cause  protest,  which  when  explained  the  note 
is  suffered  to  be  renewed,  the  back  interest  and  protest  being 
paid  up. 

Did  Garner  and  English  become  responsible?  no;  for 
Green  had  no  right  to  give  an  original  note  for  them;  and  as 
to  them,  it  was  an  original,  so  that  the  case  stands  as  if  there 
had  lieen  no  renewal  but  the  note  lost  by  mistake,  for  a  year^ 
and  after  the  mistake  delected,  might  not  a  renewalof  it  have 
been  given  by  the  attorney  or  by  the  party  himself?  Dr^ 
Green  being  agent  for  both  sides  must  be  considered  at 
baving  had  notice  of  the  nonpayment  of  the  joint  note 
indorsed  by  Croft.  It  is  to  be  presumed  that  be  being  a 
director  had  notice  of  nonpayment,  and  as  the  note  of 
English  and  Garner  was  given  by  Green  the  agent  by 
mistake,  it  will  be  regarded  as  intended  to  pay  the  other  and 
shew  thereby  notice  of  nonpayment  of   the  note  Croft 
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eadorsedy  and  which  had  not  been  regularly  renewed.  Any 
renewal  Mr.  Croft  might  have  made,  his  attorney .  might 
make  And  thp  question  is  could  Croft  have  renewed  it  upon 
discovery  of  the  mistakep'  If  Mr.  Croft  upon  discovery  of 
the  mistake  put  in  a  similar  note,  to  continue  the  debt,  then 
h  is  a  renewal^  for  it  is  a  note  simular  to  a  former  note; 
exactly  like  it,  it  may  be  said,  and  given  for  it;  which  he  con* 
ceived  to  be  a  renewal.  The  length  of  time  which  ma^ 
elapse,  cannot  determine  the  question  whether  renewal  or  not. 

The  bank  made  the  mistake  as  well  as  the  agent,  and 
therefore  the  bank  officers  telling  Croft,  before  the  mistake 
was  detected,  that  his  name  was  not  in  bank  can  have  no 
weight.  Croft  was  bound  in  morality  to  renew,  and  there* 
fore  his  agent's  renewing  was  valid. 

This  was  a  fact,  however  for  the  jury,  and  the  court 
had  no  right  to  order  the  nonsuit  at  any  stage  of  the  proceed-* 
ing. .  The  matter  of  discharge  is  always  for  the  jury.  (1 
Cranch  200.)  Where  the  discharge  is  by  implication  or  npon 
circumstances  it  must  be  left  to  the  jury  and  is  not  for  the 
court. 

Greggj  the  power  of  attorney,  does  not  give  power  to 
renew  all  notesj  but  only  such  as  he  owed  m  the  bank,  and  the 
question  is,  did  be  owe  any  note  in  the  bank  at  that  time.  He 
had  not  been  protested  on  the  la<t  note  and  had  no  notice^ 
therefore  he  did  not  owe  any  note  in  the  bank  when  this  pre* 
tended  renewal  was  made.  The  power  istorecetve  notice,  not 
to  waive  notice.  Seems  a  clear  case  that  he  did  not  owe  the 
note  on  both  grounds.  Not  similar  to  a  case  of  a  drawer, 
tihe  indorser  is  o  .ly  liable  upon  express  conditions,  which 
conditions  here  have  not  been  complied  with  In  the  case  in 
Cranch^  there  was  notice  to  the  dr:iwer.  If  the  court  sees  the 
Jury  clearly  cannot  give  a  verdict,  they  may  support  the 
nonsuit  made  below. 

Preston  in  reply.— -The  power  speaks  of  all  notes 
which  he  now  owes  or  may  owe  in  the  bank,  therefore  the 
p9wer  is  to  the  utmost  extent  of  renewals, 
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Nonr,  J.— It  appears  that  Robert  Singleton  gave  two 
notes,  but  at  what  time  or  for  what  amount  is  not  stated.  One 
was  payable  to  the  defendant  Edward  Croft,  and  endorsed 
by  htm  for  discount  in  the  bank  of  the  State.  The  other  was 
payable  to  R.  English  and  P.  Garner,  by  whom  it  was  en* 
dorsed  for  the  same  purpose:  By  some  mistake  of  the 
cashier  the  two  notes  were  posted  in  the  books  of  the  bank^ 
as  endorsed  by  English  and  Garner.  Dr.  Green  was  the  a* 
gent  of  all  the  parties,  and  authorized  to  renew  any  notes 
Which  they  owed  in  bank,  either  as  drawers  or  endorsers. 
By  thus  consolidating  the  two  notes  the  name  of  Croft,  as 
endorser,  was  omitted.  This  consolidated  note  was  renew- 
ed  by  Dr.  Green  with  Gamer  and  English  as  endorsers  for 
more  than  a  ye^r  before  the  error  was  detected.  When  the 
mistake  was  discovered  Dr.  Green  renewed  the  two  notes  in 
their  original  form,  one  endorsed  by  English  and  Garner, 
and  the  other  by  Croft.  In  the  mean  time  Croft  had  ap- 
plied to  the  bank  to  know  whether  he  owed  any  thing  to  the 
bank,  either  as  a  drawer  or  endorser,  and  was  informed  that 
be  did  not.  Sii^gleton  had  left  the  State.  Upon  application 
being  made  to  the  defendant  for  payment,  as  endorser  of  this 
last  renewed  note,  be  refused  and  contended  that  he  was  dis- 
charged,  and  that  the  last  renewal  by  Dr.  Green  was  unaa- 
thorited.  This  was  an  action  brought  against  him  as  endor* 
ser.  The  court  regarding  the  first  note  as  paid,  and  the  last 
renewal  unauthorised,  ordered  a  nonsuit  This  is  a  motion  to 
set  aside  that  nonsuit. 

I  do  not  consider  the  original  note  in  this  case  as  paid. 
Every  renewal  is  a  discharge  of  the  prior  note,  becaase  the 
fenewed  note  is  a  substitute  for  the  former.  But  this  note 
was  not  renewed.  The  consolidation  of  the  two  notes  was 
unauthorized  and  therefore  conldnot  be  a  renewal  of  this. 
The  note  on  which  the  defendant  was  endorser  still  remainedt 
and  does  to  this  day  remain  obligatory  upon  Singleton. 
Whether  the  endorser  was  exonerated  is  another  qnestisn* 
Thai  note  must  be  considered  precisely  a»if  no  renewal  bad 
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been  attempted.  Now  the  law  on  that  subject  is,  that  when 
notA  falls  due,  application  must  be  made  to  the  drawer,  and 
noti^  of  non-payment  given  to  the  endorser.  And  without 
such  demand  and  notice  the  endorser  is  exonerated.  The  pre* 
siding  judge  in  hisreport  says,  "  no  notice  had  been  given  to 
the  defendant  in  person  or  to  his  s^ttomey,  that  the  note  due 
on  the  first  of  March  was  not  paid,  on  the  contrary  it  was  en* 
tered  up  in  Bank  as  pjaid.''  The  failure  of  the  bank  to  de* 
mand  payment  of  Singleton,  when  the  note  became  due  or  of 
his  agent  exonerated  the  endorser.  The  subsequent  renewal 
therefore  was  irregular  and  could  not  make  the  defendant 
fiable.  It  is  said  that  the  presiding  judge  was  mistaken  to 
supposing  that  the  note  was  entered  up  in  bank  as  paid.  But 
that  18  immaterial.  Suppose  it  to  have  been  passed  over  un» 
noticed,  which  I  think  is  the  light  in  which  it  ought  to  be  con* 
sidered,  still  the  endorser  was  discharged,  no  demand  having 
been  made  of  the  drawer  for  more  than  a  year.  The  nonsuit 
was  therefore  properly  ordered  and  this  motion  must  be 
fused. 

PresUnij  for  the  motion. 

Gregg,  contra. 
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«   ^*  -    Elizabbvh  Carson  vs.  W.  G.  Ricuab980K# 

i 

W.here  a  friend  of  a  defendauf,  tvith  a  view  to  procure  iadtdgence  f^i*  (ll# 
defeDdaat,  paid  part  of  the  judgment  apiiost  tbe  defendaot  to  the  (»Iaia- 
tiff  *8  lawyer,  apon  condition  that  no  credit  should  be  g;iven  on  thejad«;«  - 
m^ot,  bat  tbe  judgment  to  be  astigned  to  the  person,  so  paying  tho 
money f  as  a  security  for  the  money  advanced,  the  court  refused  a  lulo 
upon  the  plaintifT^s  attorney  to  compel  him  to  enter  a  credit  upon  tho 
judgment  lor  the  amount  he  had  so  received. 

Tried  before  judge  Gaillard  at  Sumter  District,  May 
16,  1626. 

In  this  case  the   following  rule  was  served  upon  W. 
Mayrantr"  On  motion  of  £Jt;anf  attorney  for  the  junior  cre- 
ditors, It  ts  ordendy  That  William  Mayrant,  the  attorney  for 
the  plaintiff  do  shew  cause  on  Thursday  next,  why  he  should 
not  enter  satisfaction  on  the  above  case  for  the  sum  of  $1 112 
53  cts.  paid  to  him  by  John  S.  Richardson^  in  part  of  the 
abovecase,  on  the  15th  June  1821."  To  which  he  made  the 
following  return  upon  oath.  «*  That  being  required  by   the 
plaintiff  some  time  in  1821,  to  raise  and  collect  the  amount  of 
interest  due  on  the  above  stated  case,  he  met  and  saw  John  S. 
Richardson  at  the  court  of  appeals  in  Columbia  in  the  same 
year.     That  he  informed  the  said  John  S.  Richardson  of  the 
same,  and  that  the  deponent  did  not  believe  the  defendaot 
could  pay  the  amount  without  its  distressing  him  or  causing 
bim  to  make  a  sacrifice  of  property.     That  tlie  said  John  S* 
Richardson,  then  replied,  he  supposed  he  must  pay  it,  and 
he  supposed  he  would  have  to  pay  the  whole  amount  of  the 
judgment  and  would  take  an  assignmeik.     But  he  would  ei|« . 
deavor  to  procure  as  much  indulgence  from  the  plaintiff  for 
his  brother  the  defendant  as  be  could.     The  said  John  S, 
Richardson  tlien  made  an  arrangement  for  paying  to  this  de- 
ponent the  amount  of  interest  due  on  the  said  judgment,  which 
was  the  sum  of  $1112  68  on  the  15th  June,  1821.     Thai 
thisdeponent  drew  an  order  on  the  said  Johp  S.  Richardson 
for  the  said  amount.     And  this  deponent  further  says,  that 
before  the  said  John  agreed  to  pay  this  amount  he  said,  this 
deponent  as  attoniey  must  make  such  an  entry  in  bis  book» 
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dS  wootd  preserve  the  lien  of  the  said  John  S.  Richardson  on 
the  jndgndent  for  the  amoont  to  be  paid  by  him,  to  which  this 
deponent  assented.  And  this  deponedt  farther  says  that 
some  time  in  May  last,  being  called  upon  by  the  said  John  S. 
Hichardson,  he,  deponent,  as  attorney,  gave  the  said  John  S. 
Richardson  an  assignment  of  the  judgment  for  the  amount 
paid;  and  tliis  deponent  further  says  that  with  a  view  to  pre* 
serve  the  rights  ofthe  said  John  S.  Richardson  on  thejudg* 
ment  and  execution,  he  never  entered  any  credit  on  the  same 
for  (he  amount  paid  by  the  said  John  S.  Richardson. 
Sworn  to  before  me  Wm*  Mayrant,'* 

Robert  Bradford,  q,,  u. 

On  hearing  this  return,  his  honor  the  presiding  judge 
dismissed  the  rule.  From  this  decision  a  motion  was  noir 
made  to  reverse  this  order,  and  to  make  the  rule  absolute,  oa 
the  ground  that  he  who  voluntarily  pays  the  judgment  deb( 
ef  another  without  taking  an  assignment  of  it,  is  a  simple 
contract  creditor,  and  in  this  case  the  assignment  being  made 
by  thcjattorney,  and  four  years  after  the  money  was  paid,  can- 
not place  J.  S.  Richardson's  claim  to  be  repaid  his  advance* 
nent  on  any  higher  footing,  than  as  a  simple  contract  debt. 

Evansy  Sol.  for  the  motion. — ^Wben  money  is  paid  in 
satisfaction  of  a  judgment,  no  matter  by  whom,  the  judg- 
ment is  extinguished.  It  is  so  whenever  the  plaintiff  cannot 
revive  the  judgement  by  icirefadoi.  But  the  plaintiff  being 
satisfied,  the  judgment  became  a  nullity,  and  could  not  be  as- 
signed. This  to  be  sure  was  a  payment  pro  taniOj  and  pro 
tanto  the  judgment  was  extinguished,  and  judge  Richardson 
cannot  consider  himself  the  judgment  creditor  for  the  amojinl 
be  paid.  He  can  only  stand  towards  Mrs.  Carson  as  a  sim- 
ple contract  creditor. 

Besides,  an  attorney  cannot  assign  a  judgment.  He 
may  collect,  but  caiuiot  assign.  And,  Mr.  Mayrant  was 
not  acting  as  Mrs.  Carsons  attorney,  but  as  agent  for  judge 

Richardson.    Mrs.  Carson  do^  not  claim  this  money.    Itis 
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between  judge  Richardson  and  creditors,  and  he  must  stani 
ds  a  judgiaent  creditor,  or  his  lien  is  inferior  to  theirs.  In* 
de^d  he  has  no  lien  and  must  be  postponed. 

W.  F.  DeSoMssurf.  contra— Things,  the  converse  of 
the  positions  taken  by  the   counsel  for  the  motion  may  be 
assumed.  The  debtor  may  pay  in  what  manner  he  prescribes. 
It  was  expressly  stated  by  judge  Richardson  and  so  said  by 
Mp.  Mayrant,  that  the  money  so  paid  was  not  paid  on  the 
judgment.     The  fund  of  the  creditors  has  not,  nor  will  be  di- 
minished.    The  payment,  was  not  made  of  Wm.  G.  Richard- 
son's property;  therefore  the  creditors  cannot  complain   that 
their  debtor's  property  is  wrongly  applied.'  It  is  judge  Rich- 
'  ardson's  money,  and  be  merely  claims  it  back.    No  entry  or 
eredit  was  given  on  the  execution;  and  nothing  therefore  pre- 
vents a  scire  facias  for  the  amount  not  paid  by  the  property 
of  Wm.  G.  Richardson,  as  a  man  may  buy  a  judgment  and 
renew  it     And  that  he  paid  plaintiflffor  the  judgment  is  no 
satisfaetjoo  of  the  judgment,  and  not  being  satisfied  what  is  t» 
prevent  the  renewal  of  it  by  Ji.  facias?    Plaintiff  cannot  be 
^tisfied  of  her  judgment,  because  J.  Richardson  may  bring  an 
action  for  money  had  and  received  for  this  money.  This  was 
not  psdd  on  the  execution^  but  when  paid,  it  was  expressly 
stipulated  that  he  should  have  the  benefit  of  the  execution  la 
have  his  money  refunded,  and  the  agreement  was  to  keep 
open  the  execution  for  that  purpose. 

Evans  in  reply .^•All  the  assignments  here  nrade  werd 
after  the  claims  of  the  judgment  creditors  vested.  Bad  po* 
licy  to  suffer  judgments  to  be  kept  open.  May  lead  to  fran- 
dulenl  transactions. 

NoTT,  J. — ^1  his  application  it  is  admitted,  is  one  for 
the  enforcement  of  the  strict  rigid  rule  of  right.  On  the  part 
of  the  respondent  it  is  alleged,  that  the  contract  with  judge 
Richardson  of  which  he  now  claims  the  benefit  was  founded 
in  the  purest  morality,  not  operating  against  the  rights  or  in* 
ter^st  of  any  person  and  intended  as  a  relief  to  a  brother  in 
distress. 
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It  js  obviously  the  duty  of  the  court  to  enforce  such  a 
'Contract,  if  there  be  nothing  in  the  stern  and  inflexible  rules  of 
law  which  prevents  it.  And  it  does  seem  to  me  if  there  were 
any  such  rule,  that  it  should  be  forever  stricken  from  the  law 
books. 

The  court  is  asked  to  order  the  attorney  in  this  case  to 
enter  a  satisfaction  on  the  judgment.    This  implies  of  course, 
that  if  the  satisfaction  be  not  entered  he  can  demand  of  the 
sheriff  the  money  in  his  hands.     Why  should  the  court  ezer* 
cise  their  power  over  this  officer  in  this  manner?  Has  he  vio* 
fated  his  duty?  Has  he  injured  the  applicants  by  his  arrange- 
ment with  judge  Richardson?  He  has  done  neitlier.     He  has 
done  nothing  that  the  law  or  justice  forbids.     Why  then 
should  this  court  prevent  him  from  carrying  hito  effect  this 
.  agreement?  The  answer  must  be,  because  it  will  benefit  the 
junior  creditors?  Suppose  this  arrangement  had  not  taken 
place  with  judge  Hichardson,  would  they  have  got  the  mo* 
ney  now  in  dispute?  Assuredly  they  would  not.  Their  claim 
then  is  founded  upon  a  supposed  want  of  authority  in  the 
attorney  to  make  such  an  arrangement.     But  on'this  subject 
they  are  certainly  mistaken.     An  attorney  can  make  such  an 
arrangement.     He   may  receive  money   from  a  friend  of  a 
defendant  with  an  understanding  made  bonajide  that  it  was 
intended  to  postpone  the  evil  day,  but  that  when  it  did  arrive 
his  money  should  be  returned.     (*an   he  not  give  a  receipt 
for  the  money,  and  thus  discharge  -he  debt  of  his  client?  (DoU' 
gloBs  622.)  Having  then  the  absolute  control  of  the  whole 
debt,  why  not  pay  money  to  a  client  to  satisfy  him,  and  af- 
terwards on  the  receipt  of  his  debt  retain  so  much?    Suppose 
Mr.  Mayrant  had  sent  his  own  money  to  his  client,  saying 
that  at  a  more  convenient  season,  the  property  of  the .  debtor 
should  be  sold.     Can  it  be  doubted   that  he  might  retain 
when  the  property  of  the  debtor  was  sold?    And  what  diffe- 
rence does  it  make  in  the  case,  that  he  sent  the  money  of  ano« 
ther  and  not  his  own,  when  it  was  sent  with  that  express  un- 
derstanding? Mr.  Mayrant  is  bound  to  return  judge  Rich- 
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ardson  bis  money.  Mrs.  Carson  is  equally  bound  in  morality 
She  makes  no  objection.  Now  the  other  creditors  say  there 
was  no  assignment  by  Mrs.  Carson.  None  was  necessary^ 
This  it  appears  to  roe  is  the  foundation  of  the  roistal^e. 

There  is  no  necessity  for  an  assignment.  It  is  noC 
judge  Richardson  who  is  to  go  to  the  Sheriff  and  receive 
this  money.  It  is  Mr.  Mayrant  and  the  Sheriff  has  no  right 
to  refuse  to  pay  him  the  money.  He  knows  that  no  more 
'  dian  the  debt  has  been  made  out  of  the  defendants  property, 
and  that  Mr.  Mayrant  is  the  attorney,  that  was  enough  for 
him.  Mr.  Mayrant's  receipt  to  him  is  a  good  discharge.  Let 
the  money  be  paid  and  these  applicants  sue,  if  they  can  main* 
tain  an  action.  I  admit  they  ought  to  have  their  money.  But 
I  confess  1  am  at  a  loss  to  conceive  on  what  their  claim  could 
rest  on  this  motion.  Have  they  any  lien  on  the  money  of  judge 
Richardson  in  the  hands  of  Mr  Mayran^'^  None!  Suppose 
judge  Rich  ardson's  money  was  returned  to  him  to-morrow. 
Who  can  prevent  itf  If  it  were  done;  then  I  suppose  the  right 
of  Mr.  Mayrant  and  Mrs.  Carson  to  receive  the  one  thousand 
one  hundred  dollars  would  not  be  disputed;  and  can  there  be 
any  such  legerdemain  in  the  law  as  that  a  ceremony  of  that 
sort  should,  sanctify  an  act.^ 

The  question  in  behalf  of  the  applicants  has  been  ar- 
gued on  the  ground  that  the  respondent  was  an  agent,  and, 
as  such,  his  authority  was  limited.     Now  this  would  be  very 
proper,  if  he  were  their  agent,  or  if  his  acts  were  sanctioned 
by  his  principal.    But  neither  being  the  case,  of  what  impor- 
tance is  it  to  ascertain  what  were  his  powers  as  an  agent? 
The  question  is  as  to  them,  had  he  a  right  to  do  the  act;  and 
the  answer  I  think  satisfactorily  given—- as  to  them  be  had 
all  the  authority  of  his  principal. 
The  motion  is  dismissed. 
EvanSf  for  the  motion. 
MayratUf  contra. 
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The  State  vs.  Gut  Raines. 

Da  an  indictment  for  killing  a  slave  **  id  sudden  heat  and  painon*  contrary 
to  the  act  of  a8seml)ly,  the  jury  found  a  verdict  of  **  guilty  of  manslaugh* 
^    ter.^    Upon  which  the  court  held  judgment  could  not  be  pasted. 

The  crime,  by  act  of  assembly ,  of  killing  «  slave  in  sudden  heat  and  poMtion^ 
is  a  different  offence  from  the  common  law  crime  of  nunulavghier. 

It  is  not  enough  to  say,  in  an  indictment,  thata  crime  has  been  committed,  in 
the  words  of  the  act;  but  it  is  also  necessary  to  specify  on' the  face  of  the 
.indictment  the  criminal  nature  and  degree  of  the  offence,  and  also  the  par- 
ticular (acts  and  circumstances  which  render  the  defexviant  guilty  of  ih« 
offence* 

The  act  of  1821 ,  rendering  it  murder  to  kill  a  slave,  does  not  take  away  from 

the  prisoner,  if  he  be  master  or  overseer,  in  whose  possession  the  slave 

was  killed,  the  right  of  exculpating  himself  by  his  own  oath.    And  the 

•  tact  of  a  third  person  coming  up  at  the  moment  of  the  death  of  the  slave^ 

after  the  wounds  were  given,  will  n6t  alter  the  case. 

The  indjctment  in  this  case  contained  two  counts,  the 
fir»t  for  murdering  a  slave.  The  2nd.  for  killing  a  slave  in  sud- 
den heat  and  passion,  contrary  to  the  act,  &lc.  The  following 
is  a  copy,  vis: 

State  of  South  Carolina,  }    m      '^ 

Fairfield  iJistrict.  \     ^'''^'^' 

At  a  court  of  sessions  begun  to  be  bolden  in  and  for 

the  district  of  Fairfield,  in  the  State  of  South  Carolina,  at 

Fairfield  court  house,  in  the  district  and  State  aforesaid,  on  the 

second  Monday  after  the  fourth  Monday  in  March,  in  the 

year  of  our  Lord,  one  thousand  eight  hundred  and  twenty- 

six. 

The  jurors  of  and  for  the  district  of  Fairfield  aforesaid, 
in  the  State  of  South  Carolina  aforesaid  that  is  to  say:  James 

Owens,  foreman  Stc. 

upon  their  oaths  and  affirmation  present,  that  Guy  Raines,  late 
of  the  district  and  State  aforesaid,  labourer,  on  the  sixth  day 
of  March  to  the  year  of  our  Lord,  one  thousand  eight  hun- 
dred and  twenty-six,  with  force  and  arms,  at  Fairfield  court 
bouse  in  the  district  and  State  aforesaid,  in  and  upon  a  cer- 
tain negro  man  slave  called  Isaac,  the  property  of  WiHiain 
Qray,  then  and  there  being,  then  and  there  did  make  an  a9>- 
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sault,  and  him  the  said  negro  man  slave  did  wilfully,  malicK- 
ously  and  deliberately  murder,  contrary  to  the  act  of  the  ge- 
neral assembly  of  this  State  in  such  case  made  and  provided, 
and  against  the  peace  and  dignity  of  the  same  State  aforesaid. 
And  the  jurors  aforesaid,  upon  their  oaths  and  afBrma- 
tions  aforesaid,  do  further  present,  that  he  the  said  Guy  Raines, 
on  the  said  sixth  day  of  March  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  twenty-six,  with  force  and  arms 
at  Fairfield  courthouse  in  the  district  and  State  aforesaid,  in 
and  upon  a  certain  negro  man  slave  called  Isaac,  the  proper- 
ty of  the  said  William  Gray,  then  and  there  being,  did  make 
an  assault,  and  him  the  said  negro  man  slave,  on  sudden  heat 
and  passion,  then  and  there  did  kill,  contrary  to  the  act  of  the 
general  assembly  of  the  said  State  in  such  case  made  and  pi  o- 
vided,  against  the  peace  and  dignity  of  the  same  State  afore- 
said. Pearesan,  Sol. 
<'  Guilty  of  manslaughter.'' 

J.  O.  Ellison,  foreman." 
In  challenging  the  jurors,  the  prisoner  was  not  per- 
mitted by  the  court  to  consult  his  counsel. 

On  the  trial  of  the  case,  the  declarations  of  the  prisoner 
were  given  in  evidence;  from  which  it  appeared. 

That  the  prisoner  was  taking  the  negro  from  Chester 
jail  to  Columbia,  at  the  request  of  his  owner,  William  Gray. 
That  the  negro  had  broken  open  Hall's  store,  in  Co* 
lumbia,  and  stolen  money,  and  had  run  away. 

That  he  was  a  very  bad  negro,  and  had  been  a  runa- 
way, and  had  been  shot,  but  not  killed,  and  had  the  shot  still 
in  him; 

That  the  negro  turned  sullen  and  refused  to  go  further, 
and  the  prisoner  whipped  him  to  make  him  go  along,  and 
for  no  other  purpose,  and  gave  him,  as  the  prisoner  said,  five 
hundred  lashes. 

Thw  when  the  prisoner  found  he  could  not  make  the 
negro  go  along  by  whipping,  he  tied  the  negrp's  legs  to  pre- 
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yent  him  from  going  off  until  the  prisoner  could  go  and  get 
assistance. 

That  the  prisoner  requested  two  women,  at  the  first 
house  down  the  road,  to  go  back  to  the  negro  and  prevent 
any  one  from  cutting  him  loose,  until  he,  the  prisoner,  should 
go  on  down  the  road  to  one  Young's  for  further  assistance. 

That  the  prisoner  had  permitted  the  negro  to  ride  his 
horse  a  part  df  the  Way. 

The  witnesses  on  the  part  of  the  state  testified, 

That  the  negro  died  about  eight  minuted  after  the  two 
women  reached  him,  and  some  time  before  the  prisoner 
with  two  other  men  returned. 

That  the  negro  bled  at  the  nose,  mouth  and  ears, 
though  there  was  no  bruise  or  mark  of  a  blow  about  the 
head  or  body. 

That  the  negro  appeared  to  have  been  severely  whip- 
ped below  the  small  of  the  back,  and  the  blood  appeared  in 
several  places,  which  seemed  to  have  been  touched  by  the 
ends  of  the  switches. 

That  several  small  switchl&s  and  two  or  three  larger 
ones  lay  near,  which  appeared  to  have  been  much  worn, 
also  a  stick  with  a  small  end  and  a  Idrger  end,  seemed  to  have 
been  used. 

The  witnesses  on  the  part  of  the  prisoner  testified. 

That  the  negro  was  a  notorious  runaway,  thief,  and 
bouse  breaker;  a  sullen,  perverse,  desperate,  dangerous  vil- 
lain; that  he  had  been  shot  twice,  had  a  load  of  buckshot  in 
liim,  and  had  been  shot  at  several  times;  that  he  was  a  strongs 
powerful  fellow,  and  when  runaway  was  dreaded  by  those 
acquainted  with  his  strength  and  character;  that  he  had  been 
frequently  tried  and  whipped  for  his  villainy;  that  he  had 
broke  open  Hall's  store,  in  his  dwelling  house,  in  Columbia, 
at  night,  and  stolen  money  and  goods  therefrom;  that  he  had 
received  fi-om  his  master,  William  Gray,  (an  Englishman  !) 
upwards  of  a  thousand  lashes  on  that  account,  six  or  seven 
weeks  before  bis  death ;  and  bad  been  sent  off  from  Colum- 
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bia,  to  prevent  his  being  hung^  that  he  shortly  aftenrardiif 
run  away  and  was  caoght  and  lodged  in  Chester  jail.  That 
the  pri^oier  having  business  in  Chester  District,  the  owner  of 
the  negro  requested  tbe  prisoner  to  bring  the  negro  down  to 
Columbia,  and  at  the  same  time  cautioned  the  prisoner  to 
have  the  negro  well  ironed  and  to  guard  against  his  violence 
and  villainy. 

That  the  prisoner  was  a  Inimane,  peaceable  man,  and  a 
man  of  good  character. 

The  oath  of  the  prisoner  was  then  offered,  to  exculpate 
himself  under  the  act  of  1740,  which  the  court  refused,  on 
the  grounds  that  other  persons  were  present  wl^n  the  negro 
actually  died,  and  that  this  privilege  did  not  extertd  to  ca« 
scs  under  the  act  of  1821,  under  which  the  court  considered 
the  prisoner  indicted. 

The  court  charged  tbe  jury  that  the  prisoner  was  not 
guilty  of  murder ;  but  that  he  had  given  the  qegro  undue  cor- 
rection and  had  killed  the  negro,  and  was  guilty  under  the 
second  count  in  the  indictment.  That  a  person  having  charge 
of  a  refractory  slave  has  not  a  right  to  carry  on  moderate 
chastisement  until  the  slave  shall  submit^  that  tbe  prisoner 
bad  not  the  right  to  whip  the  negro  moderately  until  he 
should  consent  to  go  along ;  that  taking  the  negro  under  ar 
charge  of  burglary,  tr.o' guilty  thereof,  to  justice  was  an  im- 
material circumstance,  and  did  not  excuse  the  prisoner. 

The  jury  found  the  prisoner  "  guilty  of  manslaughter^ 
but  recommended  him  to  mercy. 

The  prisoner  moved  the  court  in  arrest  of  judgment* 

npon  the  following  grounds: 

1.  Because  the  finding  of  the  jury  was  for  a  different 
offence  from  that  set  forth  in  either  count  of  the  indict* 
inent. 

2.  Because  it  does  not  appear  from  the  indictment 
whether  the  prisoner  was  indicted  under  the  act  of  1740  or 
1 821 9  or  whether  sentence  was  to  be  passed  under  the  formel^ 
or  latter  aG|«  and  each  count  concludes  against  tbe  actt  f^ 
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3.  Because  manslaughter  is  a  common  law  offence, 
and  no  act  of  the  asse^nbly  declares  the  killing  of  a  slave  un- 
der any  circumstances,  m:inslaugliter. 

4.  Because  the  indictment  does  not  set  forth  the  man* 
ner  of  the  negro's  death,  nor  the  means  by  which  it  was  ef* 
fee  led. 

5.  Because  the  indictment  does  not  set  forth  or  allege 
any  blow  or  mortal  wound  in  any  part  of  the  body,  by  means 
of  which  the  negro's  death  ensued 

6.  Because  the  indictment  does  not  allege,  that  the  act 
of  the  prisoner  by  which  the  negro's  death  ensued  was  done 
illegally  or  feloniously. 

And  a  motion  was  made  for  a  new  trial  on  the  following 
grounds: 

1 .  Because  the  court  erred  in  deciding  that  the  prison* 
er  should  challenge  jurors  without  the  aid  of  his  counsel. 

2.  Because  the  court  erred  in  rejecting  the  oath  o» 
testimony  of  the  prisoner. 

4.  Because  the  charge  by  the  court  to  the  jury  was 
erroneous,  except   acquitting  the  prisoner  of  murder. 

4.  Because  the  finding  of  the  jury  was  contrary  to  the 
evidence,  and  the  law  in  relation  thereto. 

Job  Johnston^  for  the  motion  as  to  the  fourth,  fifth,  and 
siith  grounds  in  arrest  of  judgment,  observed,  that  it  did  not 
appear  by  'he  indictment  in  what  manner  and  by  what  meanji 
the  deceased  came  to  his  death.     This  was  necessary* 

1 .  In  order  to  identify  the  crime. 

2.  In  order  to  enable  the  prisoner  to  plead  an  acqnitcal 
or  previous  conviction. 

3.  To  enable  the  prisoner  to  prepare  for  his  defence^ 
and  that  he  may  know  what  may  be  proved  against  him.  (1 
Starkie  Cr.  Plead.  91.) 

4.  To  enable  the  court,  from  a  view  of  the  record,  to 
ascertain  what  crime  had  been  committed. 

5.  To  circumscribe  the  limits  of  proof,  if  the  legisla* 

ture  has  described  the  particnlar  mode  of  commuting  tbe 
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orii:  t.  p  Russell  on  Cr.  677.  Eattt.  Hawkiru.) 

6.    Because    the    indictment    does   not    state  the 
killing  to  have  been  by  blows,  or  bruises,  or  that  the  wound 
was  mortal.     I  East  Cr.  L.  42.  1  Leach  96.  1  Hale  18G.; 
7.  The  killing  must  be  stated  to  have  been  felonious. 

(1  East  345.; 

The  same  particularity  is  required  in  describing  a  statu- 
tory offence  as  in  that  of  an  offence  at  common  law,  (Starlde 
C.L.  236,  237.  I  /  hitty,  Cr.  L  276.J 

Whehe  a  character  is  charged,  as  for  being  a  commoo 
scold  or  a  common  barrator,  no  such  particularity  is  required 
as  where  a  particular  act  is  charged. 

i  his  is  a  statutory  offence  not  corresponding  with  the 
finding  of  the  jury.  (State  vs.  Spergin,  1  Ji*  Cord  452  J 

If  the  crime  described  b  the  act  be  tecbnieally  man^ 
alaughter^  all  the  particularity,  above  contended  for,  is  neces- 
sary, if  not,  he  relied  on  the  case  of  Spergin. 

The  judge  refused  the  prisoner  the  benefit  of  hisoatk 
because  he  was  indicted  under  the  act  of  1821,  and  b^ 
cause  in  this  particular  case,  the  slave  died  in  the  presence 
of  white  people,  although  not  wounded  in  the  presence  of  white 
persons. 

He  contended  the  policy  of  the  law  was  to  pro- 
bibtt^private  cracky,  and  the  owner  or  possessor  of  the  slave 
is  presumed  to  be  the  murderer;  and  to  meet  so  unusual  a  pro- 
vision of  law,  one  so  contrary  to  the  common  law,  it  was  ne- 
cessary to  make  a  provision  that  thedefendant  may  exculpate 
kiniseif  by  bis  own  oath. 

The  act  of  1 82 1 ,  does  not  repeal  that  parf  of  the  act  oT 
1740>  wiiicb  provides  as  to  the  evidence  of  the  offence;  foe 
Ae  aet  of  1740,  has  two  general  provisions. 

1 .  As  to  the  punishment  of  the  crime,  and 

■9*  As  to  the  evidence  of.  the  crime. 

And  the  act  of  1621,  does  not  affect  theact  of  1740  ae 
legards  the  evidence:  though  the  prisoner  be  isdUcted  under 
Oie  8^  oC  Wai^yemdi  lodklseBtcaiiiiavenoollrar  ol^ect 
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than  to  higbten  the  punishment,  as  provided  by  the  act  of 
1821.  Bat  the  act  of  1740  having  provided  rules  of  evidence 
for  all  cases,  and  these  rules  not  having  been  changed  or  re^ 
pealed  by  the  act  of  1 8il,  of  course  then  the  rules  of  evidence 
must  be  rbe  same,  whether  the  indictment  be  under  the  act  of 
1740,  or  1821. 

Here  it  is  said  the  act  of  1 740  does  not  apply  because 
fiOine  white  person  was  present.  But  was  that  the  fact.  The 
coming  up  of  some  person  to  the  slave,  who  was  dying  alone, 
cannot  be  such  a  presence  of  white  persons  at  the  commissioii 
4af  the  crime,  as  will  take  from  the  prisoner  the  right  of  eicol- 
pating  himself  upon  bis  own  oath. 

PeartsoHt  Sol.  cototra. — But  one  case,  Siaie  «#•  Peiiy^ 
I  State  Rep.  69,  which' is  at  all  in  point.  No  words  more 
proper  for  the  description  of  a  crime  than  the  very  words  oi  the 
statute.  The  statute  does  not  use  the  words  felooeoua,  but 
'<  wickedly  &ic.  and  in  sudden  beat  and  passion  did  kill." 
In  none  of  the  precedents  had  he  found  the  weapon  or  man* 
oer  of  killing  stated:  and  precedents  are  often  the  best  ex- 
pounder of  the  law8«  The  act  defined  what  it  meant  by  man- 
slaughter, and  tlie  verdict  of  manslaughter  means  such  as  is 
described  by  tbe  statute.  No  particular  words  are  necessary 
for  the  verdict  of  the  jury,  it  is  sufficient  if  it  be  certain  and  in- 
telligible. 

if  tbe  verdict  be  in  wrong  language,  may  not  the  same 
be  corrected  from  the  minutes  of  tbe  judge.^  (I  CMttyU 
Cfim*  LaUf.  64ft-6.j 

Thought  but  one  ground  questionable;  as  to  the  admis^- 
tton  of  tbe  prisoners  oath.  The  act  of  1740  (2  Bre»,  242,) 
provides  pudisliments  infinitely  short  of  those  of  1821,  and 
ibe  temptations  of  peijury  are  much  greater;  it  is  to  save 
life  under  the  act  of  1821.  And  in  passing  that  act  tbe  poli^^y 
4rf*the  law  was  so  entirely  changed,  that  it  cannot  be  consi- 
dered that  the  legislature  intended  any  thing  short  of  an  eo^ 
lire  new  modification  of  the  law,  and  when  the  killing  of  a 
$iV9^9  Budicioiisly,  ft  as  made  murder  by  tbe  act  of  iS21|  tbe 
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legislature  can  well  be  considered  as  providing  ihis  cncreasetf 
pnn'ishmtnit  upon  the  common  rules  ofevidence  at  common  law, 
of  murder,  and  never  i  ntendingtngive  the  prisoner  the  right 
of  swearing.  For  as  the  presumption  was  not  to  be  taken 
against  biro,  so  he  was  not  to  be  allowed  a  benefit  only  intend-  ; 
cd  to  meet  such  extraordhiary  presumption  of  guilt. 

The  rul.  is  not  true  that  all  statutes  should  beconstraed 
•pari  materia.  Cited  a  case  on  the  insolvent  debtors  act. 

Gregg^  in  reply. — In  arrest  of  judgment,  said  he 
would  make  but  a  few  desultory  remarks.  If  this  had  beea 
thought  an  indictment  at  common  law,  the  fourth,  fifth  and  sixth 
grounds,  must  be  fatal.  For  he  cited  many  cases  to  shew 
that  it  was  necessary  to  set  forth  the  manner  and  circumstances 
of  killing,  the  wound,  weapon,  &lc. 

Then  the  question  arises,  does  the  indictment  under  the 
statute  do  away  with  those  common  law  requisites.^  Though 
the  indictment  be  in  the  words  of  the  statute,  yet,  the  words 
of  the  statute  must  be  stated  with  these  forms  of  the  commoo 
law.  It  roust  be  alleged  feloniously.  It  does  not  appear  up- 
on what  count  the  jury  found  their  verdict. 

For  a  new  trial,  he  observed: 

Theact  of  1621,  is  only  to  increase  the  punisbmeoti^ 
evidently  alluding  to  act  of  1740.  As  to  the  negro  dying  in 
presence  of  some  other  person,  he  thought  it  could  not  vary 
the  law.  He  thought  the  person  was  entitled  to  be  suom  un- 
der tbe  act  of  1740,  although  the  slave  died  in  presence  of 
white  persons.  What  was  he  indicted  for.*^  For  what  be  did. 
What  was  that.?  The  allegation  is  that  he  beat  the  negro  until 
he  "  suffered  in  life." 

CoLCocK,  J. — The  grounds  taken  ip  behalf  of  tbe 
prisoner  may  be  included  in  tbe  following  in  the  arrest  of 
judgment: 

1  St.  Because  the  indictment  is  defective  inasmuch  as 
it  does  not  state  the  roanner  of  the  death,  &c. 

2nd.  Because  he  has  been  found  guilty  of  the  offence 
of  manslaughter,  to  which  he  is  not  subject  by  the  laws  of  the 
state; 
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And  for  a  new  trial,  because  lie  was  not  permitted  to 
exculpate  himself  by  bis  own  oath,  as  be  had  a  right  to  do  by 
the  act  or  1740. 

By  this  act  negroes  were  declared  forever  within  this 
state  to  be  chattels  personnl  in  the  hands  of  their  owner;^  and 
possessors  and  their  executors,  administrators  and  assicns,  to 
all  intents,  constructions  and  purposes  whatsoever.  But  when 
this  absolute  dominion  was  given  to  the  owners  and  posses- 
sors, it  became  necessary  to  place  some  restrictions  upon  the 
exercise  of  it.  It  was,  therefore,  enacted,  that  if  onyp<Tsonor 
persons,  whatsoever,  shall  wilfully   murder  his  own  slave  or 
the  slave  of  any  other  person,  every  such  person  shall,  upon 
conviction  thereof,  forfeit  and  pay  the  sum  of  seven  hundred 
pounds  current  money,  and  shall  be  rendered    nd  i    heieliy 
declared  altogether  and  for  ever  incapable  of  holding,  exer- 
cising, enjoying  or  receiving  the  profits  of  any  office,  place  or 
employment,  civil   or  miliiar}-,  within  this  province,  and  in 
case  he  Is  not  able  to  pay,  shall   be  imprisoned,  &c.     And 
further,  that  if  any  person  shall,  on  a  sudden  heat  and  pa&sion 
or  by  undue  correction,  kill  his  own  slave,. or  the  slave  of  any 
other  person,  he  shall  forfeit  the  sum  of  three  hundred  and 
fifty  pounds  current  money.      And  by  the  39fh  section,  it  is 
declared,  that  if  any  slave  shall  suffer  in  life,  limb  or  member 
01^ shall  be  maimed,  beaten  or  abused,  contrary  to  the  direc-. 
tions  and  true  intent  and  meaning  of  this  act.  when  no  white 
person  shall  be  present,  or  being  present  shall  neglect  or  refuse 
to  give  evidence  or  be  examined  upon  oath  concerning  the 
same,  in  every  such  case,  the  owner  or  other  person  who  shall 
have  the  care  and  government  of  such  slave    shall  be  deem- 
ed, taken,  reputed  and  adjuged  to  be  guilty  of  such  offence, 
and  shall  be  proceeded  against  accordingly,  without  further 
proof;  unless  such  owner  or  other  person  as  afortsnid  can 

make  the  contrary  appear  by  good  and  sufficient  t  vidence,  or 
shall  by  his  own  oath  clear  and  exculpate  himself;  whii  h  oath 
pvery  court  where  such  offence  shall  be  tried  is  hereby  empower- 
(^  to  administer  and  to  acquit  the  offender  accordingly,  if  clear 
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proof  of  the  offence  be  not  mtide  by  two  witnesses  at  least,  any 
law  usage  or  custom  to  the  contrary  notwithstanduig. 

By  which  enactments  it  is  obvious,  that  it  became  oe-> 
cessarv,and  was  the  intention  of  the  legislature,  to  make  a  ra- 
dical aheration  in  the  common  law  doctrine  of  homicide,  so 
far  as  relate  to  owners  or  employers  and  their  slaves.  1  his 
act  remained  in  full  forre,  and  was  repeatedly  acted  on  until 
the  year  1821,  when  the  legislature  declared  by  their  acl^ 
entitled,  An  act  to  increase  the  punishment  inflicted  on  persons 
convicted  of  murdering  any  slave,  and  for  other  purposes 
therein  mentioned,  I'hat  if  any  person,  from  and  after  the 
passing  of  thlsacty  shall  wilfully,  maliciously  and  deliberately 
murder  any  slave  within  this  State,  such  person^  on  convictioD 
shall  suffer  death  without  the  benefit  of  clerg} ,  and  that  if  any 
person  shall  kill  any  slave  in  sudden  heat  and  passion  such 
person  on  conviction,  shall  be  fined  in  a  sum  not  exceeding 
five  hundred  dollars,  and  be  imprisoned  not  exceeding  six 
month  !$.  The  professed  object  in  this  last  act  was  to  increase 
the  punishment  as  to  murder  and  to  omit  the  killing  by  undue 
correction.  Under  the  old  act  it  is  clear  that  the  common 
law  kind  of  homicide,  technically  called  manslaughter,  was 
intended  to  be  abolished;  for  the  citizen  is  only  made  amen- 
ftble  for  three  kinds  of  killing  viz:  murder,  killing  in  sodden 
heat  and  passion,  or  by  undue  correction.  Now  although 
killing  on  a  sudden  heat  and  passion  is  manslaughter,  yet 
manslaughter  also  embraces  a  killing  by  any  unlawful  blow 
or  blows.  But  as  it  was  lawful  to  give  blows  the  owner  shall 
not  be  adjudged  guilty, except  he  give  tliem  in  such  number 
and  to  such  extent  as  to  amount  to  undue  correction:  and  in 
such  case  it  is  clear  that  they  meant  not  to  apply  tlie  commoo 
law  doctrine  of  manslaaghter,  beca.sse  the  punisbnienty 
of  that  offence  is  branding  in  the  hrHMi  and  imprisonmem 
and  they  have  imposed  a  fine  only;  and  the  practice  has 
been  in  accordance  with  this  view  of  the  subject;  for  no  niaa 
has  ever  been  adjudged  guilty  of  manslaughter  for  killing  a 
negro.  The  purpose  of  the  last  act,  it  is  presuiacd,  Ja  thi8pi|^ 
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ikular,  was  the  same  as  that  of  the  legislature  of  1740.  If 
thev  had  not  intended  that  the  ofTeiice  of  killing  on  sodden 
Keat  and  passion  should  have  been  considered  iu  a  different 
light  from  that  in  which  the  common  law  views  it,  when  occur- 
ring between  men  standing  on  equal  footing  in  society,  it 
would  have  been  as  easy  for  them  to  have  dsed  the  technical 
word  manslaughter,  in  the  second  section,  as  to  have  used  the 
techoical  word  murder  in  the  first.  No  judgment  then  can  be 
pronounced  on  this  verdict. 

That  the  indictment  is  also  defective,  I  think  is  equally 
clear.  There  is  an  obvious  difference  between  creating  a 
new  offence  and  altering  the  punishment  of  one  known  to  the 
law.  Now,  supposing  it  to  be  sufficient  to  charge  the  new  of- 
fence in  the  indictment  in  the  words  of  the  act,  there  can  be 
no  ground  on  which  to  say  that  the  old  offence  must  not  be 
described  as  having  been  committed  with  all  the  particularity 
of  the  common  law.  The  word  murder  is  a  technical  word, 
the  offence  is  well  known  to  the  common  law.  When  the  le- 
gislature use  it,  therefore,  it  is  to  receive  its  technical  con- 
struction; as  to  that  then  the  oflence  should  have  been  charged 
in  the  indictment  as  at  common  law  and  all  the  essential  parts 
of  the  common  law  indictment  be  pursued. 

But,  even  as  to  the  offence  stated  in  the  second  count, 
the  indictment  is  defective.  Suppose  it  to  be  a  new  oflbnce. 
It  is  as  necessary  in  the  case  of  a  new  offence  as  in  the  case 
of  an  old  one,  that  a  mail  should  know  what  he  is  charged 
with  and  how  he  is  to  delend  himself.  It  is  evident  that  the  law 
lias  bet^n  mistaken  by  tlie  solicitor,  in  his  supposing  that  it  was 
enough  to  say  an  offence  has  been  committed,  in  the  words 
of  the  act.  What  is  the  object  of  the  indictment  f  What 
are  the  reasons,  on  the  ground  of  which  the  ]«w  exacts  a  cer- 
tain, particular  description  of  the  offence?  From  these  it  is 
evident  that  we  can  ascertain  the  true  test  by  which  the  saffi- 
eieocy  of  any  criminal  charge  is  to  beaseeitained. 

It  is  necessary  then  to  specify  on  the  face  of  the  indiot- 
^riatntthe  oriminol  nature  and  degree  of  the  offence,  which  are 
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'  conclusions  oflaw  from  the  facts,  and  also  the  particular  (icts 
and  circumstances  which  render  the  defendant  guilty  of  that 
ofl'ence- 

1  St.  Id  order  to  identify  the  charge;  least  the  grand  jury 
should  6nd  a  bill  for  one  offence,  and  the  defendant  be  pnt 
upon  his  trial  in  chit  f  for  another,  without  authority. 

ind.  That  the  defendants  conviction  or  acquital  may 
enure  to  bis  subsequent  protection,  should  he  be  again  qaes-* 
tidied  on  the  same  grounds. 

3rd.  To  warrant  the  court  in  granting  or  refusing  any 
particniar  riuht  or  indulgence  which  the  defendant  claims  as 
incidiMit  to  the  unture  ofthe  case. 

4th.  To  enalJe  the  defendant  to  prepare  for  his  defeocc 
ill  particular  cases,  and  to  plead  in  all,  or,  if  he  prefer  it.  to 
sulv>  it  to  the  court  by  demurrer  whether  the  facts  alleged^ 
supp'/sinerthem  to  be  true,  so  support  the  conclusion  in  law  a$ 
to  render  .it  necessary  for  him  to  make  any  answer  to  the 
charge;  and, 

5tli.  Finally  and  chiefly  to  enable  the  court,  looking  at 
.  the  record  alter  cimviction,  to  decide  whether  the  facts  charged 
are  snflicient  to  support  a  conviction  of  a  particular  crime 
ajad  to  warrant  their  jud^^cment;  and  also  in  some  instances  to 
guide  them  in  the  infliction  of  a  proportionate  measure  of 
punishment  upon  the  offender. 

Now  this  certainty  consists  of  two  parts.  The  matter 
to  be  charged  and  the  manner  of  charging  it.  Hence  has  origi- 
naced  the  error  as  to  the  law.  The  matter  is  the  crime,  and 
this  it)  a  new  offence  by  statute  must  be  in  the  language  of 
the  statute  and  with  all  that  is  necessary  to  constitute  the 
crime.  ( Hawkins  1^11.  Chitty  1.) 

But  the  manner  is  as  necessary  in  the  one  case  as  in 
the  other,  and  Starkit^  in  page  230,  of  his  excellent  trea- 
tise on  criminal  proceedings,  says:  It  may  therefore  be  as« 
sumed  that  there  is  no  difference  between  common  law  and 
statutable  offences  as  far  as  negroes.  The  general  rules  ac- 
cording to  which  the  expanded  description  of  the  offence 


MAY  TERM.  S46. 

^oald  be  expressed  on  the  record,  except  indeed  in  those  in*  ] 
stances  (and  tlie  exception  confirms-the  observation)  where 
the  legislature  has  peremtorily  directed  that  some  general 
form  of  words  shall  be  used.  And  this  confirmed  by 
Chiity^  1  voh  page  276,  and  by  HawkirUj  2  vol.  ch.  25. 
sect.  99  and  111.  AlthouGch  they  all  admit  that  it  has  been 
held  otherwise  by  lord  Uolt^  whose  authority  however  on  the 
subject  cannot  be  put  in  the  scale  against  the  satisfactory 
reasoning  on  the  subject  by  the  authors  I  have  referred  ta» 
and  the  repeated  decisions  made  since  his  day. 

From  this  view  which  has  b^en  taken  of  the  subject  it 
will  be  perceived  that  it  is  necessary  that  the  indictment 
should  conclude  against  the  statutes  in  such  case  ma4e  and 
provided  inc.  for  the  first  statute  created  the  ofience  and  the 
second  has  added  to  the  punishment.  (Starkie  256.  Hawk. 
e&.  25.  sect.  117.  f 

I  come  now  to  the  last  ground,  which  is  urged  as 
ground  of  new  trial,  and  1  am  free  to  confess  that  it  is  by  m 
means  clear  of  difficulty.  Two  objections  to  the  claim  of  th< 
prisoner  have  presented  themselves.  One  arising  from  thi 
language  of  the  act,  and  the  other  from  the  difference  am 
degree  of  the  punishment  imp^ised  by  the  last  act.  The  firsj 
act  of  1740,  in  which  the  clause  is  contained  under  which" 
the  prisoner  claims  the  benefit  of  his  oath,  is  in  these  wordsf 
*'  If  any  slave  shall  suffer  in  life,  limb  or  member,  or  shall  be 
maimed,  beaten  or  abused  contrary  to  the  directions  atid  true 
intent  and  meaning  of  this  act."  Now  it  is  said  the  negro,  in 
the  case  before  us,  was  not  beaten  contrary  to  that  act  but  con- 
trary to  the  act  of  1821,  and  the  privilege  of  his  t>wn  oath 
is  only  given  to  one  who  violates  that  act.  The  answer  to 
this  is,  that  the  act  of  1740  is  a  system  of  law  adapted  to  the 
policy  of  the  country  in  relation  to  slaves,  and  therefore  any 
partial  alterations  are  not  to  be  considered  as  meant  to  repeal 
those  provisions  which  arise  out  of  this  state  of  things. 

The  clause  is  general  in  its  operation,  and  must  of 

ipurse  remain.'   How  can  you  limit  its  operation  without  le* 
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gislativp  provision.  If  if  be  said  it  may  apply  to  the  second 
charge  in  the  indictment  and  not  tft  the  first,  when  a  prisoner 
.  is  indicted  under  both  clauses  of  the  act  (as  he  must  necessa- 
rily be)  we  cannot  ascertain  the  degree  of  guilt  until  the  evi- 
dence is  heard.  Therefore  the  evidence  in  defence  must  be 
lieard  to  determine  whether  it  is  admissible. 

But  the  nrore  serious  objection  is  that  in  a  case  where 
t  man's  life  is  at  stake,  the  inducement  to  perjury  is  irresisti- 
ble, andthe'prnilege  destroys  the  act;  althouirh  this  may  be 
frequently  the  effect,  yet  we  are  not  at  liberty  to  say  that  the 
legislature  meant  to  take  away  this  privilege,  for  its  necessity 
or  propriety  originated  in  a  state  of  things  not  materially 
chanj^ed  since  1740.  The  slave  and  his  owner  or  possessor 
Is  perhaps  as  much  secluded  from  the  views  of  other  white 

1  persons  now  as  formerly;  he  is  still  even  now  for  days  and 
weeks,  in  many  parts  of  the  country,  left  entirely  with  themas- 
ter  or  overseer,  and  if  in  this  situation  an  accidental  killing 
should  happen,  why  not  permit  the  person  killing  to  prove 
how  it  happened.^      His  being  subjected  to  a  more  severe 
If'i  ^/6|  I  penalty  for  a  murder  is  no  reason  why  he  should  not  be  pet^ 
i  I  L^u;^  Imitted  to  shew 'that  lie  was  free  from  all  guilt;  and  thii  is  what 
ipK^*^,  |the  law  intends.  If  the  accused  goes  further  he  abuses  the  la# 
'^^''••'^*^and  adds  to  bis  ofences;  and  this  is  in  fact  the  law  whereof 
rf'^**^^*^**^  white  man  is  killed  by  another  out  of  the  view  of  any  person.. 
If  he  confess  that  he  caused  the^death  andstat^  the  circaui-* 
stances  and  manner  of  kiHing,  the  whole  c6dfession  is  take^ 
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and  if  satisfactory,  will  inducean  acquittal. 

The  particular  groitnd  of  objection  stated  by  the  presi'* 
ding  judge  cannot  operate,  because  the  mere  presence  of  "a 
person  at  the  moment  ofthb  death  does  not  enable  socfa  pei^ 
son  to  stfte  how  it  occurred.  See  the  State  vs.  Tajflor^H^ 
JVCor(P*Rep.AS^. 

Johnston  fy  Gregg,  for  the  mdtiou* 

i^resiDny  Sol.  contra. 
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JoHK  Wi$E  VS.  Christiais  Faf.shi^t  S^  Thomas  L.  Veal.» 

A  baillee  for  hire  i«  liable  for  any  injury  the  hired  pIropeitysastainB  from  his 
iieg;li^eD€et  and  the  jary  cannot  at  th«;i r  arbitrary  discretion  assess  the  pro* 
petty  at  a  value  much  less  tha>^  its  (rue  yalae. 

This  was  an  action  onthe  case  tried  before  his  honour 
JTudge  Waties,  a(  l^.xington.  Spring  term,  1826. 

*M||  evidence  was  substantially  as  follows:  The  de» 
fendant  nad  by  contract  undertaken  to  open  Saluda  rivers 
nnd  remove  the  obstructions  to  the  passage  of  boats*  -  Being 
in  want  of  hands  they  applied  to  the  plaintiff,  ^ho  hired 
kt  the  rate  of  seventy  five  cents  per  day,  two  negroes,  Edmond 
and  Norridge,  neither  of  whom  could  swim  well,  upon  the 
express^tipuiat'ion  that  they  should  not  be  employed  in  deep 
or  swimming  water.  The  defendant  Freshley  on  the  28tii 
October  1 824,  being  about  to  finish  the  last  |)art  of  the  work 
which  he  then  intended  to  do,  proposed  to  put  up,a  sign-post 
5n  a  rock  in  a  ripple,  at  the  head  of  Lee's  shoals  above  where 
Wise's  liands  had  been  before  employed.  He  and  all  hands 
had  .been  drinking  too  much.  It  appeared  by  going  in  below 
the  ripple,  that  the  water  was  eddy  and  the  passage  safe* 
Freshley  suggested  that  the  lower  route  was  the  satest,  but  at 
fhe  instance  of  some  of  the  bands  he  went  above  the  ripple. 
When  the  canoe  reached  the  sluice,  on  some  danger  being  ap~ 
prehended,  Freshly  jumped  out  of  the  canoe  and  ordered  all 
hands  to  jump  out,  hold  the  canoe,  and  save  his  tools,  of  which 
'there  was  about  200  lbs.  weight  in  the  canoe.  The  negro 
Edmond  jumped  out  and  was  immediately  drowned.  It  ap- 
|)eared  also  that  Freshly  was  fully  apprised  of  the  dangf^r  of 
ihe  place  and  subsequently  stated  to  several  of  the  witnesses^ 
that  he  knew  it  was  a  very  dangerous  place,  but  that  none  of 
<he  rest  of  the  liands  kcew  the  danger;  that  by  his  knowledge 
Aftbe  place  he  knew  exactly  wliere  to  jump  ont;  and  that 
if  be  had  not  he  must  have  been  in  among  the  rest.  That  the 
Hst  of  the  hands  who  made  their  escape  had  to  swim  about 
Ihree  hundred  yards;  that  Freshly  would  not  permit  a  negro 
aamed  Lamb,  who  belonged  to  himself  and  Veale  to  go  la 
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the  caooe;  and  that  afterwards  said  if  he  had  permitted  Lamb 
to,  go  in  he  would  have  been  drowned  also.  The  sluice 
where  the  negro  was  drowned  was  proved  ii^  be  a  very  deep 
Isind  dangerous  place — that  to  go  in  above  the  ripple  was  a 
very  dangerous  way,  and  that  to  go  in  below  was  perfectly 
safe  and  tree  from  danger.  That  there  was  no  necessity  of 
Edniond's  going  in,  Freshly  having  himself  stated,  Uiat  the 
other  hands,  all  of  whom  were  white  men,  were  amply  suffi- 
cient to  put  up  the  sign-post. 

His  honour,  charged  the  jury,  that  the  law  was  perfectly 
clear,  and  that  the  plaintiff  was  entitled  to  recover  if  they  be- 
lieved the  contract  to  be  proved,  or  upon  the  general  liabi- 
lity of  the  defendant  as  bailee,  if  they  believed  the  defendants 
had  been  guilty  of  any  neglect;  but  left  it  to  the  jury  to  de- 
cide upon  the  testimony*  The  negro  was  proved  to  be  worth 
one  thousand  dollars*  Thejury  found  for  the  plaintiff  one 
cent.  I'he  plaintiff  appealed  and  moved  the  court  of  ap- 
peals for  a  new  trial,  on  the  grounds: 

1.  That  by  the  terms  of  the  contract,  which  was  most' 
abundantly  proved,  the  defendants  were  liable  for  the  value 
of  the  negro; 

2.  1  hat  as  bailee  for  hire  they  did  not  take  that  care 
of  plaintiff's  negro,  which  a  prudent  man  would  of  his  own 
and  that  they  w<  re  therefore  chargeable;  and 

3.  *rhat  the  verdict  was  contrary  to  the  law  and  the 
evidence  of  the  case. 

CoLcocK,  J. — In  thb  case  a  new  trial  must  be  granted, 
for  the  jury  have  by^heir  verdict  established  the  right  of  the 
plaintiff  to  recover,  and  if  he  has  a  right  to  recover  be  ooghi 
to  have  the  value  of  the  property  lost. 

Where  evidence  is  of  a  doubtful  character,  or  wherft 
>  there  is  a  conflict  among  the  witnesses  of  the  plaintiff  aod 
defendant,  ih«  juries  are  the  proper  persons  to  decide.  But 
ihey  have  no  such  arbitrary  and  capricious  power  as  to  pve 
to  a  citizen  one  cent  for  property  indisputably  proved  to  bt 
worth  five  hundred  or  one  thousand  dollars. 

O'AW/,  for  the  motien.  €aUwU,  coDlrm. 
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'Wm.  Nixon  ads  S.  English* 

4  not^  payable  to  bearer,  and  passed  after  it  b  dae,  does  not  carry  aloBg^' 
urith  it  all  the  equities  which  may  Mibsist  between  any  iatermediate 
bearer  and  the  maker,  it  is  only  subject,  in  the  hands  of  a  bona  fide 
holder,  witboQt  notice,  to  the  equities  subsistiog^  between  the  original 
parties. 

This  was  an  action  of  assumpsit  on  a  note  of  hand* 
Defendant  offered  in  discount  a  note  of  hand,  given  by  Joshua 
English  to  James  English,  or  bearer,  and  by  him  transferred 
by  delivery  to  the  defendant.  To  this  discount  the  plaintiff 
offered  to  set  off  a  note  given  by  Joshua  English  to  the  plain* 
tiff.  This  last  note  was  dated  in  1818,  and  was  barred  by 
the  statute  of  limitations  before  the  commencement  of  this 
action.  The  second  was  dated  November  1820,  ai^d 
became  due  January  1821,  and  it  was  proved  to  have  been 
passed  into  defendants  hands,  after  it  was  past  due.  The 
jury  under  the  instruction  of  his  honour  Judge  Gaillard,  who 
tried  the  cause,  found  a  verdict  allowing  the  (second  discount 
against  the  first,)  the  whole  account  for  the  plaintiff.  And 
the  dt-fendant  appealed  on  the  following  grounds: 

1  St.  That  bis  honor  the  presiding  judge  charged  the 
jury  that  they  must  allow  the  note  of  Joshua  English  to  the 
plaintiff,  to  be  set  off  against  the  note  to  James  English  or 
bearer,  which  had  been  transferred  to  the  defendant. 

2nd.  On  the  ground  that  a  bona  fide  holder  of  a  note 
passed  after  due,  is  not  bound  to  enquire,  whether  all  the 
persons  through  whose  hands  the  note  had  passed,  without 
their  endorsement,  may  not  have  been  indebted  to  the  drawer 
or  indorser,  at  the  time  he  received  the  note. 

3rd.  That  where  a  note  payable  to  bearer  is  passed 
after  due,  the  bearer  is  not  bound  to  enquire  whether  the 
antecedeiu  bearers  of  the  uot^maynot  have  been  indebted  at 
the  time  they  received  the  note  to  the  original  drawer,  and 
cannot  be  effected  by  such  indebtedness. 

C.  Levy, — A  note  passed  after  due  is  liable  to  all 
equities  to  which  it  was  liable  when  in  the  hands  of  tbc. 
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original  holder.  Here  Mrs.  English  and  her  son  iniderstooil 
each  other.  One  note  was  held  as  a  set  off  to  the  other.  Tlie 
noVe  being  made  payable  to  order  or  bearer  can  make  do 
difference. 

/.  G.  Holmes.  When  Nixon  received  the  note  from 
Joshua  English,  what  was  Nixon  bound  to  dof  He  was  only 
bound  to  know  whether  any  equities  existed  between  the 
original  drawer  and  the  original  pa^e'e.  It  cannot  be  reqoj- 
site  that  the  holder  shall  enquire  of  every  other  previoa^ 
bearer,  though  it  may  have  been  through  a  hundred  hantf#, 
if  any  equities  or  discounts  existed  between  the  drawer  and 
any  anterior  bearer.  In  a  commercial  country,  this,  iti  some 
cases  might  be  impossible.  Suppose  a  private  bank  note, 
payable  to  bearer,  and  any  previous  bearer  should  have  beea 
indebted  to  the  bank,  could  the  bank,  in  answer  to  a  demand 
of  payment,  set  up  a  debt  due  by  such  bearer  to  tlie  bank? 

CoLCocK,  J.— -This  was  an  action  brought  by  Sarah 
English  against  William  Nixon  on  a  note,  made  by  the  de« 
fendant  to  the  plaintiff,  dated  20th  June  1 821 ,  for  fifteen  hnn* 
dred  dollars.     To  this  the  defendant  pleaded  in  discount  % 
note  given  by  the  plaintiff  to  her  son,  Jam^s  English  or  bea- 
rer, for  six  hundred  and  forty  three  dollars  and  eleven  rents^ 
dated  1st  November,   1830.     1  his  note  it  is  admitted  was 
passed  after  due,  by  James  English  to  his  brother  Joshua,  and 
hy  him  to  the  defendant,  by  delivery,  there  being  no  endorse- 
ment on  the  note.  To  this  discount  the  plamtiff  replied  a  note 
of  Joshua  English's  in  her  hands  given  to  her  by  the  said 
Joshua  for  six  hundred  dollars,  which  she  contended  ouecht  to 
be  set  off  against  her  note,  and  that  this  had  been  agreed  onr 
between  her  and  her  sons  James  and  Joshua.     The  evidenciT 
of  James  English  shews  that  Joshua  bought  the  note  of  their 
mother,  from  him,  as  he  Joslwa   alleged,  for  the  expresf 
purpose  of  paying,  or  discounting  it  witii  his  mother,  but  that 
instead  of  doing  so,  he  passed  it  to  the  defendant  in  this  action* 
On  the  former  hearing  of  this  case,  I  well  recollect  that  it  was 
Urged  that  this  musthavei^een  known  to  thedefendant.Butfi^ 
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the  case  now  comes  up  it  is  ndmitied  that  he  bafd  no  knowledge  of 
the  fact;  and  if  so,  it  is  clenr,  that  the  note  of  Joshua  EngUsh 
in  the  hands  of  the  plaintiff  cannot  be  set  off  against  her  note 
in  the  defendant's  hatids. 

The  note  of  the  plaintiff  bavin^r  been  past  after  it  was 
dne,  it  passed  of  course  subject  to  all  the  equities  which  sub* 
sisted  between  the  original  parties;  that  is,  the  plaintiff  and 
her  son  James.  And  if  the  note,  she  now  offers,  had  been  James* 
note,  instead  of  Josbaa's,  she  would  have  had  an  un()(»ubted 
right  to  plead  it  in  discoont.  But  it  would  be  destructive  of 
all  commercial  paper  to  say  that  9  liote  payable  to  bearer 
should  carry  along  with  it  all  the  equities  which  might  subsist 
between  the  maker  and  atiy  or  every  distinct  holder  of  it.  For 
this  would  necessarily  impose  on  all  who  receive  such  n<»tes, 
the  necessity  of  going  back  to  all  .who  may  have  held  it  to 
ascertain  if  there  were  any  dealings  between  them  and  the 
maker,  which  at  a  future  time  might  be  pleaded  in  discount. 

1  think  it  is  clear  that  the  unfortunate  plaintiff  has  been 
ioiposed  on  by  her  son,  but  as  the  defendant  had  po  share  in 
the  fraud,  he  cannot  be  made  to  sustain  any  of  the  consequeo* 
€je;3  of  it.     She  must  look  to  her  son  Joshua  on  his  note* 

Tiie  motion  is  granted. 

it.  Bullartfand  Holmes  for  ifaA  moiioo. 
C.  Lefy  contra. 
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Frances  Lee,  Administrator  ofF.  Lee^  vs,  Gkorog  Perri'* 

The  folio wiog^  words  were  helJ  <affici<*Qt  to  t»ke  a  debt  oat  of  the  statute  of 
limitation?,  viz:  '*  that  the  note  had  not  been  paid,  and  thni  he  would  uot 
pay  it,  aol«>48  compelled  by  law.  as  it  was  oat  of  date,  and  he  had  received 
DO  coDsideration  for  it*' 

If  the  existence  of  the  debt  be  acknowledged,  there  ia  a  leg;al  promise  to  pay, 
and  the  debt  is  not  barred  by  the  statute. 

Assumpsit  dn  a  note. 

The  note  sued  on  in  this  case,  became  Hue  on  the  IsC 
January,  1821,  and  the  salt  was  commenced  after  the  1st  of 
January,  1925.  The  note  vvas  Gjiven  to  Hood,  and  endorsed 
in  blank,  to  plaintiff.  The  pleas  were  general  issue  and 
statute  of  limitations.  To  avoid  the  last  plea,  the  evidence 
relied  on  was,  that  the  note  was  presented  for  payment  after 
the  1st  January,  1825,  when  the  defendant  did  ncit  deny  his 
hand  writing  to  the  note,  bnt  said  *'  that  the  note  had  not 
been  paid,  and  that  he  would  not  pay  it,  unless  compelled  by 
law,  as  it  was  out  of  date,  and  hp  had  received  no  considera- 
tion for  it.'*  Upon  this  evidence,  his  honour  who  presided, 
instructed  the  jury  that  they  must  find  for  the  plaintiff,  and 
they  did  so.     The  defendant  appealed. 

BuUard^  for  the  motion,  cited  State  Rpp.  484. 

J,  C.  Carter.  The  note  was  transferred  before  it  was 
due,  therefore,  the  defence  is  inadmissible. 

J.  £r.  Holmes.  The  declaration  here  made,  was  tanta- 
mount  to  saying,  "  1  have  paid  the  note,  and  therefore  will 
plead  the  statute."  The  statute  has  already  been  too  much 
avoided;  one  decision  has  been  made  up.m  another,  until  the 
statute  is  forgotten,  and  every  new  case  only  turns  npon  some 
former  decision.     The  statute  has  been  literally  abrogated. 

CoLcocK,  J.— -It  seems  to  be  impossible  to  lay  down 
any  rule  on  this  subject  which  will  be  intelligible.  In  Bnrden 
^  ^i*Eihennyi2J^.  fy  .^f.'60.  the  opinion  commences  in  these 
words  **  I  think  it  is  high  time  this  question  was  at  rest.  I  lay 
it  down  thai  abareacknoioledgement  of  a'substtsting  debt^  is  nf" 
Jtdtnt  to  take  a  case  out  of  ih€  $tatute  of  limitaiions;^^  and  I 
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think  the  decisions  of  the  court  have  been  nnifornily  in  «up« 
port  of  this  position.  In  the  case  referred  to,  the  anthnrities 
are  examined  und  comrnented  on.  And  in  the  (^ase  of  Boyd  vs. 
Carmichael /it  is  said  a  ^^  clear  pnrf  explicit  acknowledgeme'tt 
of  the  debt,  will  take  it  from  the  operation  of  the  Btatute.^^     (i 

Now  what  is  the  report  of  the  present  judge  in  this 
ease?  *'  A  witness  presented  the  note  to  the  defend- 
ant, who  said,  that  the  note  had  not  been  paid,  and  that  be 
would  not  pay  it,  unless  compelled  by  law,  as  it  was  out  of 
date,  and  he  had  received  no  consideration  for  it.''  Now  it 
is  impossible  b^  any  other  words  to  convey  more  distinctly 
that  this  was  a  subsisting  debt.  This,  to  be  sure,  is  not  a 
promise  to  pay;  but  that  is  unnecessary,  it  is  so  distinctly 
stated  in  all  the  late  cases.  If  the  existence  o(^  the  debt  be 
acknowledged,  there  i^  a  legal  promise  to  pay,  apd  this  debt 
is  not  barred  by  the  statute. 

BuUard  and  Holmes  for  the  motion. 
Carter  contra. 


Thomas  K.  McClintoc&  t;^.  James  Graham. 

The  doctrine  of  fiztnies  is  more  rigorotu  In  relatioD  to  claimi  between 
heirs  and  exeeutore,  than  between  those  of  landlprd  and  tenant  and  th« 
teoant  for  life  and  the  remainder  man  or  reversioner. 

A  Slill,  fixed  in  a  rock  farntce  built  agfainst  the  wall  of  a  hoose  constracte^ 
for  the  purpose  of  distilliBgp»  is  not  a  fixture,  it  seems,  which  passes  with  the 
land  at  sheriff'  sale,  more  especially  as  the  preTions  owner  oi  the  freehold, 
himself,  had  made  a  severance. 

This  was  an  action  of  Trover  to  recover  a  Still  and 

vessels.  The  plaintiff  claimed  under  a  levy  made  by  himself, 

while  acting  as  sheriff  of  Chester  district  against  John  'I  rus- 

sell.     The  execution  on  which  the  levy  was  made,  had  beea 

previously  levied  on  a  tract  of  land,  to-wit:  on  the   12th  of 

July  1821 .   This  levy  not  being  disposed  of,  and  the  amount 

being  under  the  summary  process  jurisdiction,  on   the  ]4tli 

August  1821,  he  levied  on  the  Still  and  vesiels.    The  plain* 
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tiff  proved  tbe  value  of  the  property  and  closed,  the  do* 
mand  and  refusal  being  admitted. 

Tbe  defendant  moved  for  a  nonsuit,  on  tbe  ground, 
that  the  second  levy  was  void,  in  as  much  as  the  first  bad 
not  been  disposed  of. 

Tbe  court  refused  tbe  motion. 

Defendant  then  produced  tbe  sheriff's  title  for  a  tract 
of  land,  sold  by  him  as  tbe  prr>perty  of  Johit  Trassell,  aad 
proved  that  the  boose  ia  which  this  Still  and  vesseh  bad  been 
iet  np,  was  built  lor  that  express  purpose,  and  that  the 
Stili  bad  been  set  up  in  a  rock  furnace,  which  furnace  waa 
built  against  tbe  wall  of  the  house  Upon  which  defendant 
contended  it  became  a  fixture,  and  passed  with  tbe  land  at 
sheriff  sale. 

Tbe  court  permitted  parol  evidence  to  shew  that  wbes 
the  land  was  sold,  nothing  was  said  about  tbe  Still,  except 
to  one  witness^  who  bought,  the  tract  of  land,  on  which  the 
still- bouse  stood.  Defendant  objected  to  this  evidence^ 
but  was  overruled.The  plaintiff,  under  tbe  chargeof  bis  bonor^ 
recovered.  Defendant  now  moved  for  a  nonsuit  on  tbe  fol* 
lowing  grounds: 

1.  Because  tbe  Still,  being  put  np  in  a  rock  furnace  ia 
a  still  bouse,  which  furnace  was  against  tbe  wall  of  tbe 
building,  and  this  put  up  by  the  owner  of  tbe  land,  it  was  a 
fixture,  and  passed  with  tbe  land  which  defendant  bad  previa 
ously  bought  at  sheriff  sale.  • 

2.  Because,  bis  honor  charged  the  jury,  that  tbe  ap- 
peal court  had  decided  that  plaintiff  bad  a  qualified  intereH 
in  tbe  Still  and  vessels. 

3.  Because  tbe  court  charged  the  jury  that  the  mai« 
question  was,  whether  or  not  the  purchasers  at  sheriff  sale 
(Carter  &  McCalla,)  considered  that  they  were  buying  th^ 
still  and  vessels,  when  they  bought  tbe  land;  and  if  tbeStiO 
and  vessels  were  not  sold  to  them,  defendant  could  not  retain 
^m,  as  he  bought  of  them. 
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4.  Because,  the  court  charged  the  jury  that  the  levy^as 
made  under  all  the  circumstances  of  the  case,  vested  the  pro« 
perty  in  the  plaintiff,  and  that  the  appeal  court  had  gone  a 
great  way  to  decide  the  case. 

Thomas  fVUliamt^  for  the  nonsuit,  argued,  that  the 
levy  was  void,  and  if  so  the  plaintiff  could  not  recover.  To 
maintain  such  an  action,  the  plaintiff  must  have  an  execution. 
He  could  not  support  the  action  from  mere  right  of  office. 
He  had  already  levied  on  lands,  and  that  levy  was  not  dis- 
posed of:  so  that  the  levy  on  the  personal  property  was  void. 
A  levy  is  frima  facte  evidence  of  satisfaction  (MHJer  V8* 
Bagwettjante,  429.  j The  recovery  then  must  depend  upon  the 
gality  of  the  second  levy. 

He  claimed  a  new  trial,  because  the  house  was  built  fot 
the  special  purpose  of  a  still-house;  and  the  still  was  fixed  to 
the  wall  in  a  stone  furnace,  and  it  was  therefore  a  fixture.  It 
was  put  up  by  the  owner  of  the  premises  and  not  by  a  tenaoc, 
who,  prima  facie f  intended  leavkig  the  place.  Here  the  frte* 
bolder  built  for  a  particular  purpose,  and  leaves  the  place, 
removing  every  thing  but  the  still,  irfaich  shewed  he  consi- 
dered it  a  fixture.  (6  Bacon,  174,  Tii.  Sheriff.  1  Siaie  Re- 
ports 415.) 

MillSi  contra. — ^The  defendant  comes  as  a  trespauer, 
pretending  no  claim  whatever.  U  was  proved  that  the  still 
had  bec^n  advertised  by  itself,  some  time  before  the  land  was 
sold.  The  still  was  levied  on  before  the  sale  4)f  the  land  could 
have  been  made.  It  was  before  the  sale  day.  Besides,  the  de* 
fendant  owed  more  on  executions  in  the  sheriff's  bands,  than 
all  his  property  could  have  paid.  Admitting  it  was  a  fixture, 
the  sheriff  might  sever,  and  baving  done  so,  his  sale  is  good. 
{He  cited^  Bacon,  Sheriff,  t74.)  He  thought  the  English  doc* 
trine  of  fixtures  not  applicable  to  this  country,  and  was  abo« 
lished  by  the  act  abolishing  the  Iaw9  of  primogeniture. 
(He  cited  3  East  Rep.  38.  3  Bae.  T%t.  Bxon.  H.  4,  6  John. 
Rep.  6. 7  Jlfof^.  Rep.  483.  17  John.  Rep.  1 16  J  1  be  still- 
Jiotue  was  ameie  shed.    Where  a  thing  of  this  sort  is  put  up 
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for  trade  it  is  no  fi^dure;  otherwise  when  put  tip  for  the  en- 
jovinont  of  the  freehold.  (See  3  Atk.  12.  The  case  of  a  cider- 
press.) 

Besides,  third  persons  cannot  take  advantage  of  the  ir- 
regularity ef  the  proceedings,  as  to  the  levy.  (8  John.  Repm 
361.  1  JVb«  fy  .'I  'Cord,  408. 

CoLcocK,  J. — The  first  ground  presents  a  qaestioa 
which  is  sometimes  difficult  of  solution,  and  although  not  hi- 
therto of  frequent  occurrence  here,  yet  we  may  anticipate 
that  we  shall  be  called  on  mpre  frequently  to  determine  it,  as 
we  are  daily  resorting  to  the  aid  of  mechanic  power  in  our 
variot  s  pursuits.  It  is  obvious  that  it  must  always  be  consi- 
dered, first  in  relation  to  the  article  itself,  to  say  if  it  be  a  fix- 
ture, and  if  so,  then  in  relation  to  the  parties  claiming  the 
right.     The  question  arises: 

1st.  Between  landlord  and  tenant. 

2nd.  Between  tenant  for  Kfe  and  the  reversioner  or  re- 
mainder man,  and 

3rd.  Between  heir  and  executor. 

Lord  Mansfield  says,  as  to  the  two  first  classes  of  per- 
sons, the  rigor  of  the  ancient  law  has  been  greatly  relaxed; 
though  with  respect  to  the,  last,  viz:  heirs,  executors,  fac  he 
knows  of  no  relaxation,  except  in  a  single  case  about  a  cider- 
mill,  and  that  depending  perhaps  on  the  custom  of  the  coun- 
try {ti  Atk.  Rep.  14.)  It  is  a  general  rule  that  an  article 
which  is  fixed  to  the  freehold,  and  becomes  part  of  it,  necessa- 
rily passes  with  it.  Now  in  the  case  before  us  the  first  ques- 
tion is,  was  this  a  fixture.?  I  cannot  so  consider  it;  because  it 
is  susceptible  of  being  removed,  without  any  injury  whate- 
ver to  the  freehold  or  any  part  thereof;  and  even  without  dis- 
figuring the  premises,  which  it  seems  is  sometimes  made  the 
criterion,  and  without  digging  up  the  soil,  (3  Bacon,  pmre 
63, 64 )  \  r-s 

It  was  a  mere  temporary  thing,  not  indispensably  ne* 
xcssarj  to  the  enjoy  meiit  of  the  land,  nor  actually  fixed  to  any 
part  of  the  freehold.    1a  those  cases  in  which  the  article  or 
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building  is  indispensibly  necessary  to  the  enjoj^aaent  of  the 
freehold,  as  between  executor  and  heir,  I  should  bold  there 
ivas  no  doubt  but  that  i(  must  pass.  But  all  difficulty  in  this 
case  must  vanish  when  we  come  to  consider  the  qutxion  in 
rdation  to  the  .parties  claiming;  as  to  them,  it  becomes  a 
mere  question  of  contract.  McCalla  the  first  purchaser  from 
Trussel  says,  when  he  bought  the  land,  the  still  was  excepted, 
and  Center,  who  sold  to  Graham  says,  he  never  heard  a 
word  about  the  still  when  he  was  buying,  and  did  not  consi- 
der himself  as  buying  the  still.  Now  whatever  rights  may  be 
acquired  by  those  who  succeed,  if,  before  they  enter,  the  ow* 
ner  of  the  freehold  himself  makes  a  severance,  there  can  be 
DO  room  for  doubt.  1  he  article  in  this  case  was  reserved  to 
Trussell,  and  coui^equently  was  subject  to  the  levy  made  by 
the  sheriff.  And  then  the  question  arises,  whether  the  levy 
made  in  this  case  did  vest  the  property  in  the  sherifi?  it  is 
a'dmitted  by  the  defendant's  counsel,  that  a  sheriff  does  sicqiiire 
a  qualified  property  in  personal  goods  by  virtue  of  a  levy; 
but  it  is  contended,  that  as  a  previous  levy  is  indorsed^  on  the 
execution  produced  in  this  case  on  a  tract  of  land,  and  noth- 
ing  is  said  on  the  execution  as  to  that;  that  this  affords  proof 
that  the  subsequent  levy  was  illegal  and  consequently  could 
vest  no  right.  The  fallacy  of  such  reasoning  is  ea^^ily  detec- 
ted; but  before  I  proceed  to  shew  it,  it  is  necessary  to  advert 
to  the  situation  of  the  parties.  The  defendant  is  sued  as  tres- 
passer. There  is^  no  relation  subsisting  between  him  and  the 
plaintiff  in  his  official  or  individual  character.  He  is  a  stranger 
to  the  plaintiff,  and  denies  his  right  lo  the  subject  of  the  suit. 
The  plaintiff  produces  an  execution  against  Trussell  the  origi« 
nal  owner  of  the  land  on  which  this  still  stood,  which  gave 
bim  authority  to  4evy  on  the  goods  and  chapels,  &c.  of  the 
defei^dant.  He  levies  on  the  land,  and  then  on  the  still,  and  en- 
dorses the  levies  on  the  execution.  Now  it  is  well  known 
that  a  sheriff  may,  and  often  does,  levy  on  property  which  he 
finds  incumbered,  or  claimed  by  third  persons.,  it  could  not 
be  said  that  in  such  case   he  is  not   permitted  to   levy 


558  COLUMBIA,  182& 

afrain  on   other   property;   or   if  he  thinks   the  properQr 
£rst   levied    on,    is   insufficieiil,   hfe    muy  make  m  Tanher 
lew.   Such  endorsement  then  is  at  least ^ma/oetfi  evidence 
of  right  in  he  sheriff;  and  if  the  land  was  sold  by  the  sheriff, 
ht  paid  by  the  defendant,  before  the  article  id  dis- 
sold,  the  defendant   must  prove  it;  and  he  could 
f  it  were  so.     Indeed,  in  the  case  before  us,  the  ob- 
sesall  the  force  which  it  might  have  in  ordinary  ca- 
re wasTmssel  himself  the  defendenl  in  the  execution, 
who  could  easily  have  proved  whether  the  land  had 
,  and  for  bow  much.     There  was  then  no  evidence 
I  to  invalidate  the  levy  made  by  the  sherifi^  and  the 
ct  of  (hat  levy  wa<  to  vest  the  still  id  him  and  giv« 
;htof  action  Bgainfit  any  stranger  who  should  de- 
1  of  the  possession  of  it. 
Williaitu,  for  tbe  motion. 
Milt,  contra. 


N  Lawkin  for  JiHES  Dove,  vi,  Natbah  Hanhs. 

A  plaiDtiff  may,  tt  any  tin*  belbrs  the  renliotii  rwdbj  lb*  clerk,  rabmit 
to  a  Donrait,  andt  •tafanduit  who  plctdia  difooODt,  maf ,  Dndar  tha  wtD* 
ea,  Jiacootinoa  or  withdraw  bii  diaooiuit. 


The  defendant  offered  in  evidence,  by  way  of  discount 
to  the  plainiiff'sdeioand,  (which  was  admitted)  two  acconats 
amounting  to  one  linndrcd  and  sixteen  dollars,  fourteen  cents. 
After  the  jury  had  been  charged,  and  had  returned  into  covrt 
with  tlieir  verdict,  and  before  it  was  offered  to  the  court,  the 
defendant's  counsel  moved  for  leave  to  withdraw  bis  difcoant 
from  the  jury,  with  a  view  to  discontinue  the  same,— which 
motion  the  presiding  judge  refused. 

I'he  defendant's  counsel  now  moved  the  court  of  appeals 
to  reverse  this  decision,  md  for  leave  to  enter  the  order  and 
,  Hiscontiniie  tbe  disconnt  to  tbe  plaintiff's  demand. 
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£!rvin  for  th^  motion.  The  defendant  in  patting  in  his 
disconnt,  stands,  as.  to  the  discount,  as  plaintiflfin  the  acuon, 
and  may  withdraw  it  whenever  he  please.  The  plaintiff  may 
take  a  nonsuit  after  the  jury  have  returned,  the  verdict  not 
being  yet  published,  and  the  right  to  withdraw  a  discount 
must  be  the  same. 

EvanSf  contra.  The  discount  is  in  nature  of  a  plea. 
But  the  plea  cannot  be  withdrawn  after  the  jury  have  found 
their  verdict,  although  not  yet  published. 

CoLCocK,  J. — There  can  be  no  doubt  that  a  plaintiff 
may,  at  any  time  before  the  verdict  is  read  by  the  clerk,  sub- 
mit to  a  nonsuit;  and  a  defendant  who  pleads  a  discount  is,  as 
to  that>  considered  as  if  he  had  brought  his  action.  The  ob*> 
ject  of  the  act  was  to  prevent  unnecessary  litigation,  and  thus 
to  enable  a  defendant  who  had  a  demand  against  one  who 
should  sue  him,  to  recover  it,  without  tlid  necessity  of  a  cross 
action.  What  reason  then  can  be  urged  why  a  defendant  ia 
such  a  case  should  not  as  well  be  permitted  to  withdraw  his 
action,  as  a  plaintiff.''  It  does  not  embarass  the  plaintiff.  If 
the  discount  is  withdrawn,  he  goes  on  to  recover  his  whole 
demand.  In  the  case  before  us,  the  court  should  have  granted 
the  motion,  and  directed  the  jury  to  find  for  the  plaintiff  the 
full  amount  of  his  demand. — A  new  trial  is  therefore  granted, 
unless  the  defendant  be  permitted  to  withdraw  the  discount, 
and  endorse  on  the  back  of  the  record  that  it  is  so  withdrawn 
Ervin  for  the  motion, 
Evans  contra. 
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J.  F.  Jenkins  vs.  Wm.  !VIayua.nt,  Sen, 

No  lubieqaent  execution  can  issue,  tintil  the  preceediog  one  be  regularlj  rc- 
tnrne<l.  And  where  nfi.fa,  and  ca,  sa  'are  taken  out  together,  both  must 
be  retnrnpd  before  another  can  issue. 

Toasicerttun  whether  an  execution  has  been  issued  in  proper  tioie  or  not, re fer- 
onue  must  be  made  to  the  actual  time  of  suing oui  the  torit.  and  not  to  iti 
test. 

This  was  a  rule  on  Steph**n  D.  Mille  •,  E?^q.  to  shew 
cause  why  an  execution  should  not  be  set  aside  for  Irregula- 
rity, in  having  been  issued  after  a  year  and  day.  Mr  Mil- 
ler returned  the  followinj^  f^icis:  "The  juigment  was  ob* 
tained  in  October,  1822,  anrt  signed  14lh  November,  1822. 
The  second^,  yji.  was  issued,  and  dated,  March,  1824,  re- 
tuniable  to  October,  1824,  signed  but  not  lodged.  The 
third  execution,  was  te?ted  October,  1825,  signed  by  the 
clerk,  17th  February  1826,  and  lodged  18th  February,  1826; 
and  the  question  was,  wliether  the  test  ol  the  third  jI./«.  or 
the  date  of  signing  the  same  should  be  regarded,  so  far  as  to 
auth(tnze  the  renewal  in  qneslioni*  The  act  of  1815,  says,  it 
ihalK  and  may  be  lawful  to  issue  execution  on  any  judirmenf 
or  decree  of  the  court  of  law  or  equity,  in  this  stale,  at  any 
time  within  three  years  next,  after  signing  or  inrolment  thereof^ 
without  any  renewal  of  the  same. 

His  honour,  judge  Gaillard,  ordered  the  execution  to  be 
set  aside,  and  from  this  order  the  plaintiff  appealed. 

Siller  for  the  motion. — At  common  law  the  test  is  to 
be  regarded  as  the  commencement  of  the  writ,  and  not  the 
signing  of  the  writ.  (Sellon  52G.J  And  the  continuances 
are  still  regarded  as  of  the  original  test.  Cited  to  this  point» 
Sellon  526  Strange  301.  Where  a  person  dies  in  vacation, 
aji.  fa.  may  still  be  taken  out  as  of  the  preceding  {lb.  515. 
Ld.  Raymond  849,)  term,  the  judgment  being  had  then. 

fVm  .  Vay^ant.  Even  if  the  test  of  the  thirdexecution  be 
regarded  as  the  beginning  of  the^. /a.  it  was  not  within  time, 
li  must  have  commenced  where  the  fornuT  left  off.  (Gihbs  vs. 
Mitchelii  2  Bay  120.)  Id  this  case  several  days  intervened* 
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Tbe.issoing  q/* the  writ  must  be  the  actual  time  of  taking  oat 
executioQ,  and  not  the  test.  It  is  the  langjua^e  of  the  act* 
Cited  Primrose  and  BecketyAniey4l  8,  in  which  case  the  time  of 
issuing  must  have  been  regarded  and  not  tl^e  test. 

MUler,  Thai  case  stands  clear  of  the  common  la^ 
principle  upon  which  1  have  endeavoured  to  put  this  case.  | 
contend,  without  the  act  pflSId^  that  hy  the  principleis  of 
/:oramon  law  we  are  in  time.  It  is  a  mere  fiction  of  the  com- 
jonon  law  that  the  executioq  is  satis^^d  within  the  year  and  a 
day.  The  fe^  days  tl^e  gentleman  talks  of  as  having  inter- 
vened, between  the  return  and  sitting  of  the  court,  do  not 
inUrvene.  The  execution  must  be  considered  as  running 
jTrom  court  to  court,  and  the  days  between  return  day  and 
the  court,  when  execuiions  may  be  renewed,  are  legally  cod* 
gidered  as  but  one  day,  for  the  purpose  of  allowing  the  partv 
to  renew  his  execution  and  to  receive  wha,t  may  have  been 
collected  on  it. 

CoLcocK)  J. — This  cannot  be  distinjguished  from  the 
case  of  Primrose^  vs.  Becket  and  Wilkinsy  decided  at  our 
la&t  sitting.  The  judgment  was  signed  on  the  I4th  Nov. 
.  J  822,  and  the  last  execution  was  lodged  on  the  18th  FebVy, 
1826;  which  was  more  than  three  years,  and  consequently 
not  within  the  provision  of  the  act  of  1 8 1 5.  But  it  is  contended 
that  the  last  execution  was  a  continuation  of  the  preceeding 
execution.  This  cannot  be,  for  that  was  never  returned,  and 
no  subsequent  execution  can  issue  until  the  preceeding  one  be 
regularly  returned,  except  where  ^fi,fa,  and  ca.sa.  are  taken 
out  together,  and  then  both  .must  be  .returned  before  another 
can  issue.  In  the  course  of  the  argument,  it  seemed  to  be 
insinuated  that  the  test  was  to  be  considered  as  the  time  of 
issuing  the  execution.  But  if  it  was  so  intended,  it  is  (fer-< 
tainly  a  mistake.  There  is  an  obvious  difference  hetweea 
the  test  and  the  suing  out  of  the  writ  as  it  is  expressed.  In 
1  S^lon^s  Prftetice^  page  614,  it  is  said,  ei^ecution  ought  to 
be  W9d  out  within  ra  year  and  a  day  afler  the  judgment, 
46  'be  'COimpiiied  'fiN>m  the  time  of  signipg  the  judf  meat; 
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the  year  to  be  reckoned  by  calender  months,  end  not 
by  the  terms.  (Strange  301.)  And  in  page  620  of  Sellon  it 
/  18  said,  if  a  capias  satisfaciendum  or  fieri  facias  be  issued  out  of 
term,  let  the  test  be  the  last  day  of  the  term;  if  issned  ia 
term,  test  the  writ  the  first  day  of  the  term,  although  the 
judgment  is  not  signed  until  four  days  after.  And  in  page  5 15,  it 
is  obsevered  that  the  execution  need  not  be  actually  executed 
within  the  year  and  day;  for  if  the  fi-Ja.  ea.  sa.  or  elegit  be 
but  sued  out  and  rertirnecT  within  the  year,  continuances  may 
be  entered  on  the  roll,  from  term  to  term,  to  the  time  of  tlie 
execution,  which  may  be  at  any  time  after  the  year,  and  86 
good  as  if  judgment  had  been  revived  by  fieri  facias.  The 
writ  in  such  case  must  be  returned  nndfileUj  for  the  mere  su- 
ing it  out  and  continuing  it  on  the  roll,  will  not  be  sufficient. 
One  sort  of  writ  sued  out  and  returned  will  support  the 
awarding  of  a  different  kind  of  writ  arfterwards.  Thus  a  ca,  sa. 
may  issue  after  the  year  upon  a^.  fa,  having  been  properff^ 
sued  out,  returned  and  continued.  (2  Bacon  730,  Titn 
Exoii.) 

In  this  case  it  is  not  even  certain  that  the  second  exe- 
cution was  a  proper  continuation  of  the  first;  for  it  is  not 
stated  when  it  issued,  though  it  is  presumable  that  it  was.  At 
all  events,  the  third  is  not  supported  by  the  second.  The 
execution  is  not,  therefore,  within  the  rules  of  the  commoa. 
law,  nor  the  provisions  of  the  statute,  and  was  therefof^ 
properly  set  aside- 

The  motion  is  dismissed. 
MMer  for  the  motion, 
WMiam  J^ayrant^  contra. 


Gsooa  MiLLKB  assignee  vs.  Wm.  Baowbuu,  mndaihe  r«. 

When  sbond  was  giren  to  the  iheriff  tor  the  prttoa  boondt,  stftthietlit 
coDaideretiontobe  the  ftct  of  the  defendant*!  being  moustody  midera 
tf .  M.  extrinsic  evidence  ij  inedmisnble  to  shew  that  the  deleiidaat  wis 
oonflned  in  conference  of  a  turrtnder  oftaU  after  the  iodgmmAt  bat  19 
SMmiSBoc  the  bond  w«  dimwa  for  theptisoa  iMDdi. 
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«rel(eTid6Dc»  is  luadmiasible  to  prov<!  m  differeDt,  greater  «r  oth«r  ooniidc* 
ration  than  that  stated  in  a  bond,  and  which  should  hava  baan  insarted* 
when  it  is  not  stated  in  the  bond,  **  wnd/or  other  eormderationto" 

Jfor  «an  a  raeital  of  an  important  fact  ba  raried  by  parol  eridence;  bat  oa 
the  contrary  it  is  alwayaio  be  iakan  most&trong;ly  againrthim  who  makes 
it;  and  in  this  ease  the  recital  of  theea.  fa.  was  considered  the  recital  of 
the  sheriff  and  not  of  the  oblif  or. 

%  is  not  a  safe  or  salvtary  rale  to  allow  a  contract  to  exist  partly  in  writing 
and  ipartlj  ia  parol. 

This  case  came  on  for  (rial  the  second  time,  before 
;)udge  Huger, , Spartanburg^  Spring  term,  1826. 

This  action  was  brovjght  on  a  bond  purporting  to  have 
been  given  to  the  sheriff  of  Spartanburg,  onder  the  prison 
iSonnds  act.  The  condition  which  was  made  part  of  the  re* 
«ord  by  a  pleft  of  performances  was  in  these  i^ords:  <^  The 
condition,  be.  is  such,  that  ir  the  above  bound  Muse  Tollerson^ 
who  is  in  the  custody  of  the  aforesaid  Thomas  Pool,  by  virtue 
of  a  writ  of  capta<  ad  saiUfaciendumy  at  the  suit  of  George 
Aliller,  shall, remain  within  the  rules,  bounds  and  limits  of 
the  jail,  &c.  and  also  in  forty  days  render  to  the  clerk,  &tc* 
a  schedule,  on  oath  or  affirmation,  of  his  whole  estate,  or  so 
much  thereof  as  will  satisfy  the  sum  due  on  the  aforesaid 
Writ  of  capias  ad  satUfactendum^  by  force  of  which  he  stands 
confined — then  the  above  obligation  to  be  of  no  effect^  else  to 
remain  in  full  force  and  virtue."  The  bond  was- dated  the 
14th  of  January,  1823.  Besides  performance,  the  defend* 
-ants  pleaded  several  other  special  pleas  in  hair;  two  of  which 
were  heretofore  sustained  in  the  court  of  appeals.  The 
second  plea  was  actio  nofij  be.  because  the  defendants  say, 
that  the  said  Muse  Tollerson  was  not  in  custody  of  the  said 
Thomas  Pool,  by  virtue  of  a  writ  of  capUu  ad  satisfacien* 
ium^  at  the  suit  of  the  said  George  Aliller,  as  set  forth 
in  the  condition  of  the  bond,  be.  To  this  plea  the 
plaintiff  replied  specially,  as  follows:  oelte  non,  be.  be- 
cause  he  says  that  although  no  ea.  sa.  bad  issued 
against  the  said  Muse  Tollerson,  at  the  suit  of  the  plain.. 
US,    yet  thai  the  said  Muse  Tollerson    faa4    eriginaliy 
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been  held  to  bail  in  the  said  action,  having  been  arrested  on 
a  bail  writ  regularly  issued,  in  March,  1822:  that  at  fall  term, 
1822,   a  verdict  was  obtained   in   favor  of  the  piaintiff,  ou 
which  jndgmcnt  was  signed  on  the  25th,  1822,  and  execa- 
tion  issued  the  next  day,  against  the  said  Muse  ToHerson,  the 
defendant:  that  on.  the  9th  of  January,  1823,  after  final  judg- 
ment  and  execution  as  aforesaid,  the  said  Muse  Tollerson  was 
surrendered  to  the  sheriff  by  his  bail,  in  discharge  of  them- 
selves;  by  means  whereof  he  became  and  was  in  custody  of 
Baid  sheriff,  by  virtue  of  the  said  surrender  by  h'isbail  as  afore- 
said.  In  order  |p  obtain  for  the  said  Muse,  the  benefit  of  the 
act  establishing  prison  bounds,  then  and  there  freely  and  vo- 
luntarily made  and  executed  the  aforesaid  writing  obligatory, 
and  the  said  Muse  was  thereby  then  .and  there  admitted  to  the 
present  rules  in  pursuance  of  the  provision  of  the  taid  act* 
But  the  condition  of  the  said  bond,  the  said  Muse  has  in  no 
wise  complied  with  or  performed.     And  the  judgment  and 
execution  aforesaid  of  the  plaintiff  remain  wholly  unsatisfiedt 
in  no  wise  vacated  or  set  aside  &lc.  and   prays  judgment. 
To  this  replication  the  defendants  demurred  generally,  and 
the  plaintiff  joined  in  demurrer. 

The  fourth  special  plea  was  action  nouj  be.  because  on 
the  10th  day  of  January,  1823,  the  goods  and  chattels,  lands 
and  tenements  and  real  estate  of  the  said  Muse  was  levied  on 
by  virtue  of  a  writ  o^  fieri  facias  in  favor  of  the  said  George 
Miller  and  sold  by  the  sheriff  on  the  first  Monday  in  Februa- 
ry next  ensuing,,  by  virtue  of  the  said  levy  and  execution,  at 
the  instance  of  the  said  plaintiff.  The  replication  to  this 
plea  was  predudi  non.  Sz;c.  ««  B«  cause  after  final  judgment 
had  been  entered  up  and  signed  in  favor  of  the  plaintiff 
against  the  said  Muse,  and  execution  by^.  fa,  had  issued;  to- 
wit  on  the  9th  of  January  1823,  the  said  Muse  was  surren- 
dered to  the  sheriff  by  his  bail,  in  discharge  of  themselves, 
whereby  he  became  and  was  in  lawful  custody  by  the  said 
sheriff;  that  on  the  14th  January,  1823,  the  said  Muse  and 
other  defendants  well  knowing  the  premises,  and  the  said 
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Itltise  then  and  there  being  in  castody  of  the  sberiff  as 
aforesaid  by  virtue  of  the  said  surrender,  and  in  order  to  ob» 
lain  for  him  the  said  Muse,  the  benefit  of  the  act  establishing 
prison  rules^  then  and  there  freely  and  voluntarily  made  and 
<eiecuted  the  writing  obligatory  on  which  this  action  was 
btought;  and  the  said  M use  was  thereby,  then  and  there  ad- 
mitted to  the  prison  rules,  but  the  condition  of  the  said  bond, 
be  haih  in  no  wise  complied  with  or  performed.  And  that 
although  the  execution  of  the  plaintiff  was,  with  many  others 
of  :in  older  date,  levied  on  the  property  of  the  said  Muse,  yet 
the  said  levy  was  made  before  the  said  writing  obligatory  was 
executed;  and  although  the  said  property  was  afterwards  sold 
by  the  sheriff,  yet  the  same  was  not  sold  at  the  instance  of 
said  George  Miller,  or  for  his  benefit,  and  no  part  of  tbe  suoi  , 
arising  from  the  sale  of  the  said  property  or  of  any  other 
{property  of  the  said  Muse,  was  applied  to  the  payment  of  the 
jplaintiff's  judgment  and  execution,  but  was  wholly  applied 
to  judgments  of  an  older  date,  and  the  judgment  and  execa* 
tion  in  favor  of  the  plaintiff  was  at  the  time  of  sealing  and 
delivering  of  the  said  writing  obligatory,  and  still  is,  wholly  us*- 
satisfied,  and  in  no  wise  vacated  or  set  aside,  and  prays  pay-^ 
tnent.  To  this  replication  the  defendants  demurred  general- 
ly, and  the  plaintiff  joined  in  demurrer. 

His  honour  the  presiding  judge  gave  judgment  in  favor 
of  the  defendants  on  both  demurrers,  which  the  plaintiff  now 
tooved  to  set  aside* 

W.  TViomp$&n  for  the  motion.**— The  bond  would  have 
been  good,  if  taken  without  stating  the  authority  or  con^ 
sideration.  The  anthority  can  be  the  only  question  in  dis- 
pute, not  the  recital  of  it.  Cited  10  John.  Rep.  4M.  Holla* 
way  vs.  BirthwMslkf  2  A  oU  and  M*  Cord  350,  to  shew 
that  a  recital  may  or  may  not  be  made;  and  if  made,  it  is  not 
fatal.  Should  there  be  a  mistake  in  the  recital,  it  is  sur^ 
plusage.  The  question  at  the  last  court  was^  whether 
there  was  a  ca.  sa.  in  the  case.  Now  we  do  shew  the  ai^^ 
thority;  which,  though,  by  rotstaket  not  that  stated  in 
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bond,  is  the  true  aatbority,  and  a  good  one.  Could  6^ 
no  dijSerence  between  this  case  and  that  of  axwell  vs. 
Hamsonf  2  JVott  ^  M^Cord  349.  A  recital  is  the  re^ 
bersal  of  some  thing  done  before,  and  ir  not  conclusive,  (b 
Jacob  L.  D.  Jenkin's  Cent.)  A  party  should  not  loose  by 
a  clerical  error  of  the  sheriff.  The  consideration  for  this 
bond  was  to  get  rid  of  legal  imprisonment,  and  it  can  make 
no  difference  whether  under  a  ca.  «a.  or  under  a  surrender  of 
bail. 

Irby  contra  -—To  allege  a  matter  not  contained  in  the 
plea  is  a  departure.  This  question  is  decided  by  the  former 
appeal.  The  sheriff  in  the  bond  state  I  a  ca.  sa,  as  hisautho- 
Eity,  now  they  pretend  a  surrender  of  bail.  The  authority 
would  have  been  good,  if  correctly  stated;  but  under  the 
state  of  pleading  no  other  authority  could  have  been  shewn. 

fV.  JR.  Davis,  l  he  case  of  HoUoway  vs.  BirthwkktU^ 
is  very  di^rent  from  the  case  of  a  bond.  The  sheriff  may 
shew  in  a  deed  any  authority..It  is  no  part  of  the  consideration. 
Bat  in  this  case,  it  was  the  amMiraiion  of  the  bond  which 
is  stated  in  the  bond;  and  if  the  wrong  consideration  be  stated 
it  is  the  misfortune  or  negligence  of  the  sheriff.  He  cannol 
now  be  allowed  to  change  his  ground  and  shew  a  different 
consideration  for  the  bond,  that  stated  being  wrong.  Thc^ 
former  opinion  in  this  case  is  conclusive  of  the  matter. 

B.  EarUy  in  reply. — ^The  replication  states  that  no  tm^ 
$a.  issued,  but  goes  on  to  state  the  true  state  of  the  case.  He 
was  in  custody  after  final  Judgment;  and  the  question  is 
whether  such  a  bond  as  this  can  be  taken  after  final  jodgment 
and  surrender  of  bail.^  Though  be  were  in  prison  under 
mesne  pvocess,  the  bail  having  been  ta  .en  under  the  writ, 
no  ea.  ia.  being  out,  still  the  act  was  voluntary,  with  a  fiill 
knowledge  of  all  things.  If  the  defendant  voluntarily  choses 
to  state  a  ca,  $a.  knowing  there  was  none,  be  should 
be  estopped  from  saying  the  authority  was  not  as  be 
states  in  his  own  bond.  The  securities  here  sued  are 
alleged  to   have  known    the   whole  circumsiances,   nd 
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il  was  M  departure  in  the  replicatioo  to  ttaie  the  true  facts,  ^ 

•mud  that  the  defendant  knew  them.  Besides,  the  declaration 
states  the  same  facts,  and  there  is  no  departure  from  the  dec*^ 
tamtion;  the  condition  is  not  mentioned.  Defendant's  pray* 
ing  oyer  of  the  bond,  did  not  make  the  condition  of  the  hood 
part  of  the  plaintiffs  pleading.  \ 

Per  Curiam.  Craving  oyer  of  the  bond  made  the  cond*  ^ 

itiou  of  the  bond  part  of  the  pleading.  , 

Earle  in  continuance. — Cited  :  Phtttips  4^3-4.)  The 
•consideration  of  the  bond  was  the  lawful  tonfinement  and  the 
discharge  from  it.  It  is  competent  to  shew  that  he  was  in 
lawful  custody  by  a  different  lawful  process.  The  proof  is 
sot  contradictory  to  the  deed. 

CoLCOCK,  J.-^ln  this  case  the  demurrer  was  properly 
sustained.  Enough  had  been  said  in  the  opinion  of  the  court 
at  the  last  session,  to  shew  that  the  plaintiff  must  recover  on 
the  bond  as  it  was,  or  not  at  all.  Without  following  the 
counsel  through  the  devious  course  of  pleading  which  has 
been  pursued,  and  which  was  necessarily  so,  because  an  ille* 
gal  object  was  sought,  I  ask  what  is  the  object  for  introducing 
parol  evidence  to  prove  that  the  consideration  stated  in  the 
bond  was  not  the  true  consideration,  but  that  another  and  a 
better  did  exist,  and  ought  to  have  been  inserted?  Now 
what  is  this  but  a  violation  of  one  of  the  best  settled  doctrines 
.  known  to  the  law?  The  point  has  been  determined  in  some 
ten  or  twenty  cases,  which  are  reported  in  the  late  reports,  and 
has  arisen  so  frequently,  not  from  any  doubt  as  to  the  doctrine, 
butfrom  the  carelessness  and  inattention  of  men  to  the  manner 
of  doing  business:  and  where  an  error  of  the  kind  is  com- 
mitted there  is  always  a  struggle  to  recover. 

In  the  case  o(Shetnerhom  vs.  Vanderhtydtn^  I  Johnson 
Reports  140,  where  the  same  attempt  was  made,  the  court 
say,  ^'  the  consideration  is  expressly  stated  in  the  deed  of 
assignment  itself,  and  the  parties  are  thereby  precluded  from 
setting  up  any  greater  or  different  consideration.  And  the  re^ 
ference  is  there  to  .Black.  1349,  Presion  vs.  Mereean.    To. 
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alloiv  of  parol  evidence  fiir  that  purpose  would  be  t^  ejifef^ 
or  substantially  to  vary  the  language  of  a  written  coiHraciU 
And    so    in    .^Ufli/brd    vs.    J\bPh(;r$on^     1    Johns,    418, 
the   court  say,    <<  the    contract    between    tbe  parties  was 
reduced  to  writing,  and  contained  in  the  bill  of  sale,  and  re^ 
course  must  be  had  to  that  instrument  to  ascertain  its  extent. 
It  cannot  be  a  safe  or  salutary  rule  to  allow  a  contract  to  rest 
partly  in  writing  md  partly  in  parol/'  So  in  tbe  case  of  Hawe$ 
and  Barker f  Mr.  justice  Thomson^  says,  <*  we  must  presume, 
after  the  execution  of  the  deed,  that  tbe  consideration  meik- 
dioned  in  the  deed  was  the  one  finally  agreed  on  between  tbe 
parties."  f/^encer,  justice,  concurred,  and  chief  justice  JTtfi/j 
said,  he  had  struggled  hard  and  with  a  strong  inclination  to 
support  the  action,  "  but  I  cannot  surmount  the  impediment 
of  the  deed,  which  contains  a  specific  consideradon."   And, 
lastly,  in  the  case  of  Fraigley  vs    Bawes^  7  Johmom^t  Rep. 
342,  which  refers  to  several  other  cases,  the  court  say,  <'  it  is 
a  settled  rule,  that  wb.  re  the  consideration  is  expressly  stated 
in  a  deed  and  it  is  not  also  said /or  otk^r  consideratiotUj  you 
cannot  enter  into  proof  of  any  other,  for  that  would  be  con^ 
trary  to  the  deed."  It  was  said,  that  this  is  a  mere  recital,  and 
therefore  parol  evidence  may  be  admitted  to  shew  that  it  is  in- 
correct.    But  pvin^  to  tbe  argument  all  the  force  it  can  have, 
under  any  view  of  it,  if  a  recital  be  of  an  important  fact  .it 
cannot  be  varied,  and  is  always  taken  most  strongly  againat 
bim  who  makes  it.     And  here  t  should  consider  the  recital  9B 
ma.de  by  the  obligee,  and  constituting  an  important  part  of  tbe 
consideration,  lo  the  very   authority  referred  to,    t  Jaeob^m 
haw  Dictianan/y  392,  it  is  said,  though  a  recital  of  itself  may 
be  considered  as  notbmg,  yet  being  joined  and  considerefl 
witli  tbe  rest  of  the  deed,  it  is  material;  and  J^onard  1 1 2,  is  relied 
t>n..  (1  DaUa$  61.  Jacob  Law  DicL  5,   vol,  title  RecUal  of 
Vudt. 

Waddy  Thompson  if  EarU^  for  the  niotioo- 
.hrbfi  tf  Davis,  contra. 
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Note  A« 

On  the  subject  of  JSTudum  Pactum,  in  connexion  with 
tlic  Statute  of  Frauds,  the  following  questions  arise: 

1st.  What  consideration  is  sufficient  to  support  an  as- 
rumpsit? 

2nd.  What  kind  of  written  promise  is  held  in  law,  to 

imply  of  itself  a  valid  consideration,  first  as  between  the  par* 

tiesj  next,  as  to  third  persons  ? 

/    Writings  unsealed. 

Including?    Mercantile  paper 

(    Writings  sealed. 

3rd.  Of  the  application  of  nudum  paction  to  suretyship, 
and  gnaranty. 

First  then,  what  was  sufficient  consideration  at  Common 
liOWj  to  support  a  contract,  either  for  one's  self  or  for 
unother  before  the  passing  of  the  Statute  of  Frauds.^ 

In  Andrews  vs.  HernCj  1  Levinz,  33,  «<  assumpsit  ia 
eoniideration  of  20i.  paid  to  defendant  by  plaintiflf,  to  pay  the 
pIaititiS'201.  if  Charles  Stuart  should  be  King  of  England 
within  twelve  months  then  next  ensuing^^*  (the  king  being  ia 
exile)  was  held  good;  *^  because  of  the  accident  that  he  might 
He  within  six  months.^*  Matter  of  loyalty  in  this  case  seems 
to  have  been  a  sufficient  consideration. 

So,  a  promise  to  the  bailiff  on  plaintiff's  part,  that  if  he 
would  permit  the  prisoner,  a  woman,  to  tarry  at  the  defendant's 
liouse  for  one  night,  for  the  case  of  the  woman,  he  would  de« 
liver  the  Woman  the  next  morning  or  pay  20/,  was  held  good 

72 


570  APPENDIX. 

and   defendant  paid    20Z.     (Benson  vs.  Trench,  1  Z^vint 
SS.  see  4%lso  Freake  vs.  Clarke,  2  Do.  17. 

So  in  Keyme  vs.  Goulston^  (\  Levinx  140;  "Put 
your  daaghter  to  school,  and  1  will  pay  her  board  for  her 
ayear.'V  Defendant  had  to  pay  10/.  Here  inducing  a  per- 
son to  contract  a  debt  was  a  sufficient  consideration. 

So  in  Rutter  vs.  Hebden  (\  Levinz  147  J  ^'assump* 
sit  in  consideration  that  she  would  marry  him,  he  would  mar- 
ry her"  was  held  a  sufficient  consideration.  Love  or  good' 
morals  here  seems  to  be  the  consideration. 

So  in  Downs  vs.  (  eck,  (\  Levinz  222)  ^'in  considera- 
tion that  plaintiff  would  ^r&ear  to  sue  the  defendant  as  (ul<> 
fninistraior,  till  he,  the  defendant,  had  married  such  a  woman, 
he  would  pay  him."  It  was  held  a  sufficient  consid^er^tion; 
<<  he  having  forbom,  and  the  defendant  having  niurried  the 
woman."     (See  also  Russell  vs.  Haddock,  1  Levinz  188. J 

But  the  same  judges  in  the  next  term,,  in  Clipsam  vs» 
Jiorrisj  (I  Levinz  248 j  held  that  <^  where  A.  indebted  to  the 
plaintiff,  writes  a  note  to  the  defendant  to  pay  it  to  the  plain* 
tiff,  who  promises  to  do  so  in  a  fortnight,  in  consideration  Ae 
plaintiff  would  forbear  that  long,  the  promise  was  void,  tho' 
plaintiff  tarried  that  long.  (See  also  Forth  vs.  Stanion,  \ 
Levinz  362.)     But  see  post  ObU  and  Uiitlesfield. 

In  Bolton  vs.  Fenne,  ( 1  Jjevinz  257,)  «^  assumpsit*  b^ 
a  treasurer  of  the  Navy"  clerk,  that  if  he  would  not  trouble 
bis  master  for  the  payment  of  tickets'lu:.  (whereof  the  plaia- 
tiff  was  possessed,)  that  he  would  pay  them,"  was  held  a  good 
consideration,  after  verdict;  <*  for  the  presumption  was  thaC 
the  defendant  was  ordered  by  Sir  George,  (the  Treaa«rer,Ji 
to  pay  them,  and  that  the  intent  of  this  promise  and  Cbrbear- 
ance  was  no  other  but  that  the  plaintiff^should  go  no  more  to 
Sir  George  for  the  money,  and  thereby  discover  that  the  de*-^ 
fendant  had  not  paid  it,  according  to  Sir  George's  order." 

So  in  Lee  vs.  Edwards,  (I  Le«»a2r280.)  in  coIl8idera^ 
tion  that  he  woald|>rovide  medicines  and  would  endeavour  tn^ 
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cure  J.  S.  defl.  promised  to  pay  him  as  much  as  he  deserved. 
Held  good. 

In  Davis  vs.  Reyner^  (\  Levtnz  3,)  the  defendent  be- 
ing executor,  and  the  plaintiff  intending  to  sue  him  for  a  laga- 
cy,  the  defendent  in  consideration  otfarbearanct  promised  to 
pay  him,-— held  a  sufficient  consideration;  though  uul  assets^ 
ultra  certain  bonds,  was  pleaded.  But  if  the  declaration 
•shewed  there  wereno  assets,  plaintiff  would  have  fai  ed.  (Da- 
4risvs.  Wright,  1  Ventiis^  191.) 

In  Davison  vs.  Reslop,  (2  Levinz  20  J  **  Fenwiche  was 
indebted  to  the  plaintiff  for  arrears,  an!  appointed  deO^ndant, 
then  his  receiver,  to  pay  it  out  of  the  rents  due  at  Mardemas.^ 
Plaintiff  and  defendant  accounted,  and  thereupon,  it  appear- 
«d,  1  itl^was  due.  Defendant  promised  if  plaintiff  "  would 
forbear  he  would  pay  it  in  a  month  after.  For  defendant 
'twas  moved  in  arrest  of  Judgment,  that  it  does  not  appear 
that  the  defendant  received  any  rent  at  Mickaelmasy  and  the 
•appointment  was  to  pay  it  only  out  of  the  rents  due,  at  iar* 
dmnas;  but  to  this  it  was  answered,  that  it  should  be  so  inten- 
ded oow,^  the  defendant  having  promised  tD  pay  it  upon  for^. 
bearance;  and  so  held  the  Court,  and  gave  judgment  for  the 
plaintiff:"  and  in  S.  C.  in  I  Ventris  152,  it  was  said  that  the 
taking  of  this  promise  did  nol  discharge  the  principal  debtor. 

In  Oble  vs.  DiHlesfield,  (1  Ventris,  153.)  J*  S.  was  in-^ 
debted  to  plaintiff,  and  the  defendant  was  indebted  to  J.  S. 
and  J.  S*  appointed  plaintiff  to  receive  the  deh(  of  defendant, 
which  defendant  consented  to,  and  promised  to  pay  plaintiff  if 
be  would  forbear  Vifortnighij  the  Court  supported  the  action; 
defendant's  being  discharged  from  J.  S.  being  the  considera- 
tion. (  Clipsam  vs.  Morris,  1  Ventris  9.) 

Defendant  being  the  heir  promised  to  pay  a  debt  of  bis 
father,  if  plaintiff  would  forbear  such  a  time ;  held  good.  ( t 
F«ilrwl49.)  . 

In  Kent  vs.  Derby,  (1  Ventris  31 1,)  «« The  plaintiff  de* 
clared  in  indebitatus  assumpsit,  pro  diversis  mereimoniis  antt 
fmtc  venditii  et  deliberatis  ad  re^isiiionem  of  the  defendant  to 
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•stranger,  did  promise  to  paj.  &c.  It  was  contended  lu  arrest  </ 
judgi'.ent  tiiat  indebitatus  assumpsit^  would  not  YiCy  on  a  col* 
iater  I  promise  to  pay  the  debt  of  another."  I  presume  on 
the  ground,  that  the  action  should  have  been  special  assumpsit 
Brit  the  action  was  supported.  And  in  Hawes  vs.  Smstkf  (I 
f^entris  268,)  the  doing  an  act,  *<  whsck  was  more  than  the^ 
platniiff  was  bound  to  have  done^  was  held  a  good  consider- 
ation for  a  promise  to  pay  the  debt  of  another.  All  the  cases 
in  the  old  books,  which  speak  of  collateral  promises,  only  re* 
late  to  the  form  of  the  action,  for  debt  or  indebitatus  would 
not  lie  Oil  them,  being  special.  So,  ^<  if  A.  engages,  :hat  B. 
shall  pay  for  certain  goods  that  B.  buys  of  C.  this  is  good  to 
charge  him  upon  a  collateral  promise,  but  not  upon  an  inde*^ 
bitatus  assumpsit y  for  it  doth  not  create  a  debt :"  meaning  a  debt 
recoverable  by  action  of  debt.  Thus,  I  am  induced  to  believe, 
mistakes  have  been  made  as  to  the  nature  of  collateral  pro« 
noises,  and  they  have  been  supposed  to  have  been  held  vcid^ 
because  they  did  not  create  a  debt. 

In  1  Ventris  {Anonymous  casCy)  268,  it  was  held  that 
where  a  man  promises  in  consideration  that  one  (to  whom  the 
promise  was  made)  would  marry  his  kinswoman,  he  would 
give  her  £100.  It  was  good. 

Where  an  administratrix  promised  phintiiTto  pay  a  debt 
^twodays  afterwards)  due  by  the  intestate,  if  he  would  sub- 
Aiit  the  accounts  to  W.  D.  h  O.  to  ascertain  the  true  amount, 
the  Court  held  it  was  a  sufficient  consideration;  vix :  the  sub- 
mitting the  accounts  and  the  2  days  forbearance,  neither  of 
which  was  he  bound  to  do.  (  arch  vs.  Culpepper^  Cro.  Car. 
70.;  See  many  cases  in  note  (2)  of  J^etcalf,  Ed.  of  Felvcr^ 
^n,  11. 

So  in  Rolte  vs.  Sharp,  Cro.  Car.  77,  defendant  pro-. 

mised  plaintiff  if  he  would  deliver  to  A.  S.  a  gown  and  petty- 

coat,  which  he  had  made  for  her,  but  she  could  not  pay  for 

tbena,  that  he,  the  defendant  would,  was  held  a  good  consid- 
toation.  ^ 

So,  a  promise  to  pay  the  debt  of  another,  upon  con- 
6iderali0D  jia#^  is  good,  if  it  bad  been  done  at  the  defendant's 
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reqocsl.  (Townsend  vs.  Huntj  Cro.  Car.  408.  B6sden  v«. 
Thinnes  Yelvertonj  40.  See  ail  the  cases  iu  a  note  to  »Vet-> 
calfs  Ed  ofYeherton,  41  ) 

So  where  plaintiff  had  lent  W.  £20,  at  defendant's  re- 
quest, some  time  before,  and  bad  indulged  W.  the  defendant 
promised  to  pay  the  20/.  to  plaintiff,  in  consideration  he  would 
rest  content  and  forbear i^^patiZv/ttin  tempui,  the  considera* 
tionwas  held  sufficient.  {Cooks  vs  Douze^  Cro  Car  241.) 
So  aliquotrmporef  {(ro   Car  408    Yelverton  66  ) 

So,  if  a  stranger  comes  to  an  attorney  and  retains  him 
for  J.  S.  in  an  action  between  him  and  J.  D.  and  promise  to  pay 
him,andbeperformtheservice8,  the  stranger  is  liable.  (7  Vi^ 
ner^i  Abr.  331.  Tit.  Debt.)  <<  So  if  one  promises  money  to 
anotherformarryingof  a  poorvergin,  debt  lies.''  {Haines  ys. 
Finch,  7  Viner.  332.  E.) 

**  if  I  promise  to  J.  S.  30«.  to  carry  the  com  of  W.  N. 
to  D.  and  he  does  it,  he  shall  have  debt  against  me;  and  yet 
I  have  not  ^»(//iro7uo."  (7  Ftn.332   Tit.  Debt.E.) 

Where  defendant  requested  plaintiff  to  sell  J.  S.  some 
goods,  and  afterward$  promised  t/.f.  S  did  not  pay ^  that  he 
Vfouldt  this  was  held  no  good  consideration  for  an  action  of 
ddftf  but  plaintiff  could  only  have  his  action  upon  the  case, 
tipon  the  coUaterai  promise;  although  it  was  said  to  be  only  a 
conditional  promise.  (2  Fin.  333-4.  Tit  Debt  F.) 

So  it  is  laid  down  !n  Doctor  and  Student,  Dialogue  Tt. 
thap.  24,  *<  that  if  he  to  whom  the  promise  is  made  have  a 
charge  by  reason  of  the  promise,  which  he  hath  also  perform- 
ed, then  in  that  case  he  shall  have  an  action  for  that  thing 
Ihat  was  promised,  though  he  that  made  the  promise  have  no 
worldly  profit  by  it.  And  if  a  man  say  to  another,  heal  such 
a  poor  man  of  his  disease,  or  make  an  highway,  and  I  will 
pve  thee  thus  much ;  and  if  he  do  it,  I  think  an  action  lieth  at 
the  common  law." — <<  As  if  a  man  say  to  another, /oj^  for  me 
sdi  the  next  Lent,  and  1  will  give  thee  202.  and  he  performetb  ^ 
it^  I  think  an  action  lieth  at  the  Common  Law." 
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So  in  Lane  vs.  Jlallory^  Hob,  4  5.  it  was  held,  Ihaty 
*^  though  the  consideration  be  not  at  all  beneficial  to  the  de* 
fendant,  who  made  the  promise,  if  it  be  prejudicial  to  the  plains- 
tiff  it  is  a  good  consideration ;  for  that  the  plaintiff,  **in  hope 
<fhi$  promite^  did  deliver  them  (two  statute  staples)  out  and 
deprive  himself  of  that  means  ''  I  will  endeavour  to  shew  here* 
after  tliat  the  same  reasons  apply  to  all  guaranty  for  goods  to 
be  got. 

See  the  following  case?.  37.  Hen  6  9  per  Moik.  17 
Edw.  4  5  *<IfI  promise  J.  S  a  certain  sum  for  the  com* 
ihons  of  J.  D  dtbi  lies,  for  the  law  impliei  that  J  3-  is 
such  an  one,  by  whose  service  1  have  advantage."  The  same 
reason  applies  to  every  pronAe  to  pay  the  debt  of  another. 
So,  ^'  If  A  buys  of  me  certain  cattla  for  ten  marks,  and  an^ 
dertakes  in  presence  of  B.  to  pay  at  a  certain  day,  and  B.  at 
the  same  time  undertakes  to  pay  if  A.  does  not  pay  at 
the  day^  debt  will  not  lie,  but  it  seems  covenant  would.  (18  £. 
3.13) 

So  if  C  recovers  £10  against  A.  and  B  comes  to  C. 
and  says,  that  if  he  wiH  release  A.  that  he  will  be  his  debtor, 
debt  will  not  lie,  but  covenant  will    (9  H  5   14  ) 

There  certainly  was  a  difference  between  assumpsit  eoid 
debtySA  to  a  pddpro  quo.  The  promise  to  pay  the  debt  of~ 
another  was  a  sufficient  consideration  to  support  asnanpfsl,  bat 
not  debt.  Here  then  may  be  the  cause  of  much  error  in  the 
late  opinions  about  nudum  pactum.  In  7  Viner.  332,  DAi. 
E*  ph  18  <<There  is  a  diversity  between  debt  and  asswt^sii^ 
it  is  not  necessary  that  the  contract  be  eadem  trntante^  but  U 
suffices  if  there  be  inducement  enough  to  the  promise,  and 
though  it  is  precedent,  itisnt^  maferid  ;  but  in  dsht  it  is  #«• 
qaifiie  that  ben^  come  to  the  party,  otherwise  ibr  want  of 
quid  pro  quo  debt  lies  not.'' 

Although  it  is  said  in  Jenkins"  Rerum  Judie&i^nm^ 
(c^turia  sept'mia,  casus  17.)  "  ianoidei'atian  est  neeessary  « 
creater  debt,  auterment  est  nudum  pactum^**  (sl  consideration 
is  necessary  to  create  a  debt,  otherwise  it  is  nudusn  paetusni) 
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yet  this  most  be  considered  as  of  actions  of  (fe&^  or  ofcasestnthe 
Datnre  of  a^a^i»iiy,orwbere  the  interest  of  the  opposite  side 
t;ould  in  no  way  be  changed  by  it*. For  if  by  the  promise,  the 
opposite  side  could  shew  be  had  been  led  to  perform  some* 
thing,  or  to  change  his  situation  in  life,  as  by  marriage  it  seems 
not  to  be  nudum  pactum*  However,  on  this  subject  see 
Jenk.  292.  pi  37.301.^1.7%.  230.  pi.  61 .  What  I  under- 
stand  by  the  nudum  pactum  of  the  common  lAw  may  well  be 
explained  by  the  last  case  cited.  **  Iniiehitaius  assumpsit 
was  brought  by  \.  against  B.  because  being  in. debt  to  A. 
in  £15,  he  oisumed  to  A.  that  if  he  would /or6ear  suing  him, 
B.-until  the  first  day  of  Easter  Term  he  would  pay  him  the 
£15."  It  was  held  that  the  assumpsit  would  not  lie,  without 
shewing  a  consideration;  for  here  the  party  should  have  sued 
on  bis  originnl  cause  of  action,  if  he  had  any,  and  not  have 
sued  on  a  promise  to  pay  a  debt  simply,  without  stating 
what  that  debt  was;  such  a  promise  of  itself  would  not  sup- 
port an  action.  Which  seems  very  properly  adjuged.  Here 
is  another  class  of  cases  in  the  old  books,  which  may 
have  mislead  the  modem  opinions  of  the  profession  in  relation 
to  consideration.  (See  the  case  of  Godwin  vs.  Batkj  Sti. 
930.)  So  where  £30  were  promised  the  wife  to  procure  a 
release  from  the  husband,  it  was  held  a  nudum  pactum^  the 
debt  having  been  paid,  and  a  release  already  obtained* 
(Cited  in  Finer,  Tit.  ^^ndum  Paaum.)  But  the  very  next 
case  cited  by  Vinery  ^^  A.  is  possessed  of  black^acre,  to 
wliich  B.  has  no  manner  of  rights  and  A.  desires  B.  to  release 
Km  aU  kit  nghi  in  black-acre,  and  promises  him,  in  conside- 
ration tliereof,  to  pay  him  so  much  money;  sure  this  is  a  good 
considtratiant  and  a  good  promise;  for  it  pnt  A.  to  the 
trouble  of  making  a  release,  (per  Holt,  13  Mod.  459,  Thorp 
vs.  Thorp.**)  So  H  prejudice  to  the  phdntiff  ^nd  a  benefit  to  a 
stranger  J  was  held  a  sufficient  consideration.  (I  Finer  307. 
Action  Assumpsit,  {U.)pl.  33.)  Any  thing  is  a  good  consi- 
deration after  the  case  cited  by  Vinery  1  vol.  Assumpsit  (fJ.)pi. 
&9.     So,  here,  '<  the  defendant,  in  consideration  of  5s.  pro- 
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the  old  debt  was  discharged,  at  least  the  right  of  reeo^ety 
wtiich  before  existed  was  extinguished,  and  a  new  debt  wa9 
created,  and  a  new  security  substituted.  The  andef* 
taking  of  the  defendant  was  originjil  and  direct — that  he  him- 
self would  positively  pay,  absolutely  and  not  conditionally, 
ID  consideration  of  the  release  of  the  negro  and  discharge  of 
the  distress;  therefore  it  was  denied  that  this  case  came  vfithin 
ihe  scope,  reason  or  policy  of  the  Statute  of  Frauds:  for  it 
Was  argued  that  that  the  plaintiff's  testator  had  a  lien  on  the 
negro  distrained,  which  lien  he  consented  to  discbarge,  in 
consideration  of  the  defendant's  undertaking;  and  the  defeud- 
ant's  refusing  now  to  contply  with  his  agreement,  is  a  manifest 
fraud,  which  the  statute  ought  not  to  protect.  It  was  further 
insisted  for  the  plaintiffs  that  the  promise  In  this  case  was  not 
to  pay  ont  of  a  particulag  or  specific  fund,  but  to  pay  abso- 
lutely and  generally;  and  that  Col.  Kersliaw  had  agreed  to 
take  corn  on  the  river  bank  to  accommodate  the  defendant; 
which  was  a  mere  circumstance  of  accommodation  relative 
to  the  mode  of  payment,  but  was  not  a  condition  of  the  con- 
tract. 

Per  Curiam^  Waties,  J. — The  evidence  is  very  proper 
to  go  to  the  jury.  Wherever  a  man  is  induced  by  another's 
promise  to  release  a  remedy,  oir  forbear  the  exercise  of  aright 
which  he  has,  the  consideration  is  good  to  support  the  prcK 
inise  as  an  original  agreement,  and  it  cannot  be  deemed  % 
collateral  undertaking  for  anfither  within  the  meaning  of  the 
statute  against  frauds  and  perjuries.  Neither  does  it  appear 
that  the  parties  intended  that  payment  in  corn  should  be  ao 
essantial  part  of  the  contract.  It  appears  to  have  been  casu- 
ally mentioned  and  agreed  on  for  the  mere  purpose  of  accom- 
modation. 

The  defendant  not  having  given  6ny  evidence  material 
to  his  defence,  the  jury  found  for  the  plaintiffs.  ^ 

Matkii  and  Falconer  for  the  plaintiffs, 

Bnmn  tot  the  defendants"    (i  hrevs  M»  S.  B^.  tf.> 
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So,  where  a  person  takea  on  a  ca.  $a.  is  discharged 
0Dt  of  custody  on  a  promise  by  a  third  person,  to  pay  th^ 
debt  on  condition  of  that  discharge,  the  promise  is  valid,  witb« 
out  being  in  writing.  Ooodman  vs.  Chate^  1  Barn,  if  Aid. 
S97.  But  it  is  donbtful  if  the  reasons  of  tliis  case  exist  in 
South  Carolina,  where  a  deft,  may  be  discharged  under  a 
ca.  sa.  without  imparipg  its  obligation.  So,  where  one  man, 
having  a  fund  in  hb  hands,  which  was  adequate  to  the  dis* 
charge  of  certain  incumbrances,  another  party  undertook^ 
that  if  the  fund  was  delivered  up  to  him,  he  would  take  it 
with  the  incumbrance.  This  promise  is  valid  (hough  not  in 
writing.  (Castling  vs.  Auhert^  2  East  225.)  So  an  agree* 
Stent  to  purchase  the  debts  of  another,  is  valid  though  not  in 
writing.  Anstey  vs.  Xarden^  (iBos.  fy  Pul  JV,  E.  124. j  So 
where  goods  seised  on  execution  are  delivered  up  to  a  third 
person,  on  his  promising  verbally  to  pay  for  them,  the  con* 
tract  is  valid.  Skelton  vs.  Brewster^  B  John.  Rep.  376.  So 
the  deft.  On  a  sale  of  land  to  him  by  W.  promised  the  plaintifT 
to  pay  him  a  debt  which  W.  owed  him,  and  this  payment  was 
to  be  in  part  payment  of  tiie  land,  it  was  held  not  necessary 
to  be  in  writing.  {Gold  vs.  Phillips^  10  John.  Rep.  412  But 
9fie  Jackson  ys. R^ayner^  12  John  Rep.  29i.}  > 

So,  where  the  plaintiff  promised  not  to  require  of  the- 
defendant  the  payment  of  a  certain  note,  in  consideration  of 
which  the  defendant  promised  to  indemnify  the  plaintiff  from 
one  third  of  all  loss  in  consequence  of  his  endorsement  of 
certain  notes  for  a  third  person,  here  was  a  new  consideration 
between  the  parties,  and  the  promise  need  not  be  in  writing, 
(Myers  v$.  ^orst^  lb  John.  Rep.  425.) 

So,  where  a  person  indebted  to  the  plaintiff  deposited 
property  in  the  hands  of  the  defendant,  for  the  purpose  of 
tnabling  him  to  pay  the  debt,  and  it  was  agreed  between  the 
three,  that  the  defendant  should  assume  and  pay  the  debt  to 
the  plaintiff,  the  promise  need  not  be  in  writing.  (Olmiead  v^; 
OrufUy,  19  John.  Rep.  12.) 
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A  promigfe  by  the  defendant  to  indemnify  the  plamtiffif 
fee  would  become  special  bail  for  a  third  petson,  whom  the 
defendautwasbound  to  save  harmless  in  the  snit,  need  not  be 
bis  writing.     [Harrison  vs.  Sawteh  tO  John.  Rep.  342.) 

A  connt,  averring  that  J.  A.  made  a  bill  of  sale  of  goodt 
fo  the  plaintiffand  that  the  plaintiff  being  about  to  sell  bis 
goods  in  satisfaction  of  his  debt,  the  defendant  madcrtook  te 
pay  him  122Z.  19*.  if  he  wovAA  forbear  to  sett,  does  not  show 
that  this  is  a  prouiise  to  pay  the  debt  of  another,  with  »;«- 
cient  distinctness  to  bring  the  case  within  the  statute,  f  B«- 
ndl  vs.  TruBseUj  4  TaunU  117.) 

So,  « if  my  nephew  should  call  for  papers,  I  will  be 
responsible  for  such  as  he  shall  take."  The  nephew  when  he 
afterwards  called  for  the  papers,  said  "that  his  uncle  woeM 
be  responsible  for  papers,"  Held  that  the  credit  was  gitea 
eolely  to  the  uncle,  and  that  the  promise  need  not  be  in  writ- 
ing, {Chase  v^.  Day,  17  John.  Rep.  114.) 

In  jRwrf  vs.  AVwA,  1  fVdson,  305,  the  plaintiff  brought 
an  action  of  assault  and  battery  against  one  Johnson,^nd 
when  the  cause  was  about  to  come  on  to  trial,  the  defendant 
promised  "that  in  consideration  the  plaintiff  would  withdraw 
his  record,  and  not  proceed  to  trial,  he  would  pay  hio  £ftO, 
and  the  costs  of  suit,  and  all  sums  which  the  plaintiff  had 
paid  and  was  liable  to  pay  to  his  attorney  and  witnesses, 
which  undertaking  was  held  by  the  Court,  {Lee  C.  J.)  an  ori- 
ginal undertaking,  not  within  the  statute,  as  the  defendant 
Johnson  was  never  liable  for  the  particular  debt,  damages  or 
default,  no  verdict  having  been  recovered  against  htm  : ! ! 

E.  brought  an  action  against  G.  for  monies  due,  where- 
upon H.  promised  E.  that  if  he  would  forbear  to  aue  G-  lor 
the  said  debt,  G.  should  not  leave  the  Kingdom  without  pay- 
ing the  plaintiff's  debt.  The  Court  thought  the  promiie 
good,  and  that  it  need  not  he  in  toriiing.  Sed  adjoumaim. 
cited  1  Finer  324.  On  this  sublet  generally  see  WhMimf^ 
Selwynj  and  Winer's  Abrig.  Tit^  ConsideratiM.  fifuAm  FsK. 
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IL  What  iiind   of  written  promise  is  held  in  law  |q 
Imply  of  itself  a  valid  consideration,  firsts  as  between  tt^e,^ 
parties,  next  as  to  third  persons? 

As  between  the  parties  the  ca^es  are  simple  enough, 
aod  fall  ander  the  foUowiag  divisions: 

1.  Writings  unsealed;. 

2.  Writings  sealed. 
S.  Mercantile  paper. 

Writings  w»$€akd^  that,  of  themselves,  import  a  valid 
consideration  are  such  promises,  or  undertakings,  either  fo^ 
one's  felf,or  another,  as  state  on  their  face  that  the  uodertaljLi 
ing  is  "/or  value  received,^*  or  some  sucb  words,  which  are 
held,  prima faeUf  to  import  a  sufficient  consideration,  without 
any  further  statement  of  the  consideration.  (See  cMw^H 
VS.  AT^fatn,  2  J^Toti  and  M'Cordy  5;;6  ) 

All  wriAngt  uakd^  havie  uniformly  been  held  to  imporl 
a  valid  consideration,  at  common  law,  as  far  back,  as  any  rer 
ferences  can  be  made. 

It  may  be  well  doubted  whether  the  modem  difference 
between  sealed  and  unsealed  instruments,  is  not  a  departure 
from  the  earlv  common  law,  and  whether  the  doctrine  laid 
down  in  the  case  cf  Rann  vs.  Hughes  (7  Term  Rep*  and 
^oum  Parliamentary  ease$^  be  in  accordance  either  with 
the  general  principles  of  the  English  law,  or  the  cases  an« 
imox  to  that  period. 

Seeing  is  stated  by  all  authors  who  have  investigated 
the  subject  to  have  been  merely  the  substitute  of  an  ignorant 
age  for  eigningj  and  of  course  common  sense  would  dictate^ 
that  the  substitute  could  have  no  greater  effect  than  the  thing 
for  which  it  was  substituted. 

'  The  Anglo  Saxons  generally  signed  their  names  with 
mmutf  and  if,  as  is  said  by  Lord  Coke,  they  sometimes  used 
seals,  the  argument  would  be  stronger  that  they  possessed  no 
Buperior  validity ;  as  either  the  one  or  the  other  was  used  in* 
dUfierently,  for  papers  of  similar  effect.  But  although  seak 
^fae  MTtainljr  liaowii  anion|p  the  Sitaxonsi  and  perhaps  used 
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in  sealing  their  letters,  as  i^  done  in  modem  days,  y^et  their 
employment  in  legal  transactions  is  at  least  doubtfol,  and 
the  charters  on  which  Coke  relies  for  aathority^  have  gen* 
erally  been  supposed  to  be  spurious* 

We  know  that  fVilliam  the  i  anqueror  expressly  recog- 
nized the  laws  of  England  as  he  found  them,  and  must  have 
adopted  the  existing  forms  of  instruments.  We  find,  accord- 
ing to  this  supposition,  that  the  Conqueror  frequently  con- 
firmed hfs  charters  by  his  sign  or  cron^  alone,  which  would 
demonstrate  that  even  after  the  conquest  that  signing  or  seal* 
ing  were  regarded  of  eqoal  effect,  and  that  they  ^^ere  alter- 
nately used  as  one  and  the  same  act. 

The  word  generally  used  in  the  latin  legal  papers  of 
that  age  for  seal  was  sigUlum^  and  for  signing  ng-nvm,  yet  to 
shoiir  how  little  distinction  existed  between  these  two  modes 
of  Signifying  assent,  signum  was  often  used  for  sealing  and 
sigUlum  for  signing,  lsitto.be  supposed  that  among  the 
Normans  the  liberty  of  making  contracts  was  confined  entirely 
to  the  higher  classes.^  A  supposition  which  must  follow  neces- 
sarily^  if  it  be  asserted,  that  a  seal  was  necessary  to  the  exe- 
cution of  a  contract ;  for  until  the  reign  of  Henry  the  II.  the 
privilege  of  using  a  seal  scarcely  extended  to  any  bat  the 
greater  Barons,  as  will  appear  from  an  anecdote  of  that  pe« 
riod,— *<Gilbert  de  Baillol,  the  chief  lord  of  the  fee  of  certain 
lands  contested  in  the  Curia  Regis  (temp.HenAlf)  exclaimed, 
during  the  discussion  ofthe  cause,  that  many  chirographs  in  the 
names  of  bis  ancestors  had  been  read  in  his  hearing,  but^  that 
the  deeds  were  not  fortified  by  the  testimony  of  their  seala. 
Richard  de  Luci,  the  Justiciar,  enquired  if  Ae  had  aseal.  Baiilol 
answered  in  the  affirmative.  The  Justiciar  replied  with  a 
smile  of  contempt,  moris  non  erat  antiquitus  quewUibei  mili^ 
lulum  sigillum  habere,  quod  Regibus  praecipuis  tantumoNxlo 
oompetit  personis.'' 

For  some  time  after  the  conquest,  forms  of  authentica- 
ting a  contract  were  very  various,  as  may  readily  be  soppos- 
ed  in  an  ignorant  age;  and  it  appears  that  they  meiely  Uff^ 
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such  means  As  would  well  famish  conclasive  evidence  of  the 
Yoncarrence  of  the  parties,  should  it  ever  come  in  question.— « 
A  man  sometimes  >ised  the  seal  of  another;  sometimes  hoth 
bis  own  seal  and  the  seal  of  another;  sometimes  his  own  seal 
and  that  of  his  town;  sometimes  one  seal  was  used  for  two 
men;  sometimes  persons  not  parties  to  the  contract  sealed  also; 
sometimes  the  witnesses  sealed,  and  at  other  times  neither 
tigned  nor  sealed. 

Even  the  mark  of  a  tooth  was  often  used  as  a  seal,  as  in 
the  famous  grant  of  John  of  Gaunt,  in  the  15  century: 

"  IJohn  of  Gaunt 
Doe  Gyve  and  grauni 
To  Johnof  Burgoyne 
And  the  heire  ofhU  loyne 
Sutton  and  Putton 
Untill  the  ruorld*8  rotten. 
The  attestation  runs : — 

TTtere  being  no  weal  within  the  roof^ 
In  sooth,  laealit  Koyth  my  tooth, '\ 

(Williams  on  InvcntiDns,  1  vol.  190.) 

If,  then,  signing  and  sealing  were  the  same  in  their  le«  * 
gal  effect  in  their  inception,  a  difference  must  be  shown  to 
have  been  created  by  statute  or  by  a  series  of  decisions  evi- 
dencbg  the  existence  of  a  former  statute,  of  which  no  record 
may  exist. 

It  may  be  said  that*^  it  is  not  denied,  that  signing 
is  a  sufficient  way  ofcxecuting  a  contract  when  a  considera- 
tion is  expressed.  But  where  is  this  distinction  to  be  found? 
If  a  sealed  contract  was  valid  without  expression  of  considera- 
tion, undoubtedly  a  contract  should  be  valid,  where  a  method 
t>f  executing  it  is  used  for  which  sealing  is  only  a  substitute. 

Where  did  Lord  Chief  Baron  Skinner  find  that  a  writ- 
ten contract  was  void,  unless  the  consideration  was  expr^ 
sed?     In  what  statute,  or  in  what  decision;  for  he  cites  non^.^ 

It  is  truly  astonishing,  that  fTt'Zmo^  should  have  laid  it 
down  expressly,  in  the  case  of Pillans  8f  Rose^  vs»  Van  J^ierop 
4"  ffopkim^  that  written  contracts  were  valid,  although  no 
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eonsideration  wefe expressed,  tbat  nooe  of  ttiat  kanied  bmcfa 
IBissented,  ftiid  that  no  cdse  Was  cited  by  the  coanseli  when 
Lord  Jtlansjtdd  askf^d  the  quection  whether  a  contract  in  writ* 
sng  had  ever  been  held  a  nudum  pactum, 

Th^  ddctrine,  that  a  contract  written  with  deliberatioo 
kbin'iin  T.  is  in  accordance  with  the  general  belief  of  tlie  com^ 
'munit y,  with  common  sense  and  the  analogy  and  symmebry 
of  the  law,  as  it  would  thereby  pkce  bills  of  eicbange,  notes 
of  hands  Sic.  on  a  footing  with  otfa^r  written  contracts,  In* 
stead  of  regarding  those  instruments  as  an  exception  to  the 
general  rule. 

W^tpf"  is  the  reason  or  policy  of  saying  that  a  paper 
by  which  1  promis.^  to  pay  a  man  one  hundred  dollars  is  good* 
while  one  by  which  I  promise  to  ^ve  him  ten  ingots  of  gold 
is  void.'' 

This  doctrine  wonld  avoid  the  multiplied  dispates,  as  to 
the  expression  of  consideration  under  th^  statute  of  frauds. 

Lord  «'  e/ic  is  constantly  referred  to  as  regards  the 
antiquity  and  early  effect  of  seals;  but  looking  at  the  passages 
usually  cited  in  his  Institutes  and  Reports  it  would  seem  that 
be  had  not  investigated  the  subject  very  deeply,  and  it  may 
be  doubted  from  his  ignorance  of  the  Anglo-Saton  language 
and  antiquities,  whether  he  was  capable  of  eliciting  light 
from  their  records.  (See  Bish,  Gihson^s  Letter  in  SewarJPt 
Anec, 

The  books  consulted  with  regard  to  the  above  subject 
were,  principally,  Spelmans  Gloss.  Arch.  Du  Conge*  Oloss^ 
Med,  et*  Inf.  Lat.  Maddox^s  Formulare  Anglic.  Rets  Eney. 
Seals.  Dictiondire  des  Sciences,  Tit  Sceau.  Quarterly  fie- 
view  LXVIL  'lackstone  Comm.  Coke  Rep.  andlnsti 

In  2  Plowden's  lorn.  308,  a  simple  writing  and  deed 
iare  spoken  of  indiscriminately,  either  was  faetusn,  wheAer 
$igned  with  a  f  or  sealed  with  a  f  • 

It  is  a  curious  fact  also,  that  after  stating  himselfin  these 
words,  <<  And,  Sir,  by  the  law  of  this  land,  there  are  two  ways  of 
iittkmg  contracts  oragreemeots  for  lands  or  chattds*  Tbaim 
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is,  by  U7ar//«,wl}iclus  the  inferior  method ;  the  other  is,by  im^- 
ing^  Mrhich  is  ttiv  superior.  Aud  bccaase  words  are  oftentioieg ' 
'SpokiMi  by  men  unadvisedly  and  without  deliberation,  tha  law 
has  provided  that  a  conUract  by  itH)rds  shall  not  hind  withouJt 
coDjUderation '^  Plowden,  cites  many  cases  of  d/se6f#,  and  re- 
fers to  the  Year  Books,  17.  Edw.  4  4.  6  5.  a  per  Toumsend^ 
1 1  Ihn.  4  33,  3  flen.  6  ;57.  a.  per  RolJ.  45.  Edw.  3  24 pL 
•30  14  Edw  4  6.  pi  3  17  Edw.  4  4  b.  15  ffdw.  4  33 
jpl  .14.  19  £(/w.  4.  10  20  Edw.  4.  3  jt??  17  every  one  of 
which  I  liave  examined  and  not  one  of  them  mentions  a  deed^ 
but  45  EJiv  3.  24  pi.  30.  and  the  question  upon  which 
fiearly  every  one  of  them  went  olT,  was  the  jurisdiction 
efthe  court  And^he  case  of  45.  Edw.  3.  24.  pi  30.  doe^ 
Hot  shew  that  there  was  any  distinctiun  between  writings  In- 
deed I  believe,  originally,  every  written  conivnct  was  a  special^ 
ty.  Covenant  and  a  contract  under  seal  are  certainly  no^ 
BjMionyraous.  The  above  cases  from  the  year  books  wi|I 
dearly  shew  that  parol  covenants  ar/e  continually  spoken  of* 
Where  they  were  parol  covenants  no  consideraiion  was  imr 
plied;  but  where  they  were  written j  and  signed^  markec) 
or  sealed,  either  by  the  witnesses  or  parties,  a  considera- 
tion was  presumed,  as  the  act  was  done  .deUberatelj/^ 
For  the  same  reason,  now  that  people  write,  they  as  deliber- 
ately sign  th^ir  names,  in$teakd  of  signing  their  marks  To 
preserve  the  analogy  in  the  present  system,  a  constderation 
certait}]y  should  be  presumed  where  a  man  only  marks  his  f ; 
for  that  w^Si  generally,  the  seal  of  the  common  people; 
Comyus  evidently  understood  Pioii^dlen  as  meaning  .to  include 
skW  writings.  For  be  ^ays,  that,  >^  wliere  an  agreement  or 
contract  is  in  writings  the  coiMideration  is  aot  enqpirablc^ 
for  it  shall  be  intended  to  be  executed  upon  good  considera- 
tion" ( Comy»,  Dig.  Titk  Faki)  and  be  refers  tp  Plowden, 
as  his  authority,  and  Ph^ien^  refers  to  cases  afteirwards, 
when  be  speaks  ctdeefbi  wbich  cases  were  notupoa  ftpecis^lties, 
but  are  cases  on  promises  by  mere  words,  which  in  the  Year 

Bwdw^eb^ld void fqrwsiotof  co^di^cftijaii.  Bji^lihefim^ 
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do  not  say  they  wonld  have  been  void  if  ihey  |i&d  been  in  writing* 
Besides  in  all  those  cases,  the  courts  were  divided,  and  many 
cases  are  stated  as  valid,  which  in  our  days  would  be  held 
eudum  pactum^  ^nd  most  of  the  cases  were  decided  on  the 
ground  of  jurisdiction,  being  promises  to  marry,  which  were 
held  o(  spiritual  cognizance,  only. 

in  the  case  o(  Pillan  vs.    Van   »  ierop,  3  Hurr.  1663; 
the  case  came  up  expressly   upon  the  question,  whether,  air 
tindertakin^  in  writing  to  pay  another  man's  debt,  was  void 
or  not.  unless  there  was  some  consideration.    Lord  •  Voii^/feJi/, 
«8ked  the  question  "  if  any  case  could  be  found  wh.  re  the  un- 
dertaking holden    to  be  a  nudum  pactum  was  in  writing?^ 
None  could  be  produced.     «'l  take  it,  said  that  great  judge, 
that  the  ancient  notion  about  the  want  of  consideration  wa» 
for  the  sake    of  evidence  only ;  for  when  it  is  reduced  into 
^writing,  as  in  covenants,  specialties,  bonds,  .&c  there  was  no 
objection  to  the  want  of  consideration      And  the  statute  of 
frauds  proceeded  upon  the  saml;  principle."      It  must  be  ob- 
ser^'ed  that  throughout  our  lawbooks,  a  a^vcnant  is  said  to  be 
a  jrpcaa%,  yet  the  Year  Books  furnish  a  number  of  cases 
where  the  action  of  covenant  was  brought  upon  contracts  is 
"parol  only,  which  were  defeated,  because,   say  the  court,  the 
contract  beinp  in  parol  only,  was  void  for  want  of  considers- 
tjon.      From    vvhence  it  is  to  be  concluded  that  the  fact  of 
their  being  in  parol  only,  or  verbal^  as  it  is  evidently  used  ia 
these  cases,  rendered  them  void,  as  contradistinguished  frow 
vniiten  contracts,  which,  at  that  time  could  not  be  divided 
into   written  contracts  under  seal  and  tvrttten  contracts  n#f 
Under  seal ;  as  the  j:enrral  way  of  sigvingw  2Lsby  sealing  jXvhtch 
gpradually  became  signing  literally,  as  men  began  to  write,  ihn? 
all  the  grades,  of  seals  of  beast,  birds,   crosses,  innitial^ 
names,  and  at  last  hand  writing,  but  which  in  truth  meant 
nothing  more   than  their  signatures,  or  signum,  which   ia 
Mul6x*sFormulareh  often  used  for  sigUlum  *  This  is  appar* 

*  **At  the  bottom  of  this  document  was  scrawled,  in  the  first 
U}|iee»Artlde«ketehof  ae«iriL'9beadand€fPinl»«  withalegeiidesfM^- 
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« 

txktf  for  amoQg  commercial  raeii»  who  must  necessarily  have 
been  in  the  continued  use  of  the  art  of  writing,  the  want  of 
coDsideratioD  has  never  been  held  an>  objection  to  their 
written  contracts: «.  e  commercial  paper.  WHmotJ.  said  he> 
could  <<  find  none  of  those  cases  that  go  upon  a  promise  bor 
ing  nvdttJii  pac/«ffi,  that  are  in  toriting:  ihey  are  all  npoa 
jparo/." 

Of  mercantile  paper^  such  as  bills  of  exchange,  &c. 
every  one  knows  that  they  import  a  valid  consideration,  io 
whose  hands  soever  they  come  (See  BUkop,  vs.  You.ig^  2 
Bos.  and  Put.  78.) 

What  kind  of  written  promise  as  to  third  persons  j'i&  held 
V>  imply  of  itself  a  valid  consideration  is  a  question  of  much 
nnore  difficulty  tlian  any  we  have  yet  stated.  Under  tins  head 
comes  the  case  of  ^roiA,  vs.  fVarlttrs,  and  all  the  subsequent 
cases  pro  and  con^  in  England  and  in  the  United  States  I 
intended  at  first  to  have  reviewed  these  cases;  but  I  soon  found 
it  would  take  a  volume,  and  must  now  satisfy  myself  and  the* 
reader  by  a  reference  to  the  cases  that  support  or  acknowl" 
cuige  or  doubt  or  contradict  the  case  of  fVain^  vs  Warlters. 

In  IVain^  vs.  Warlters^  (5  East,  R  10,^  the  court  of 
jLing's  Bench  held,  that  in  a  written  promise  or  agreement  to 
pay  the  debt  of  another,  the  consideration  must  be  stated  in 
(he  writing.  That  the  words,  promise  and  agreement  in  the 
fiitatute  meant  different  things.  That  the  latter  included  the 
^consideration,  and  therefore  every  promise  to  pay  the  debt  of 
another  should  state  the  consideration.  This  case  was  de« 
cideded  in  1804.  The  statute  was  passed  in  1667,  one  hua* 
ired  and  thtrty^seven  years  before^  and  yet  the  question  was 
'Oever  made  till  then,  or  the  least  suggestion  made  that  there 
iras  a  diflerence  between  promise  and  agreement;  and  no  one- 

sing  this  hieroglyphic  to  be  thesign-manuel  of  Wamba,  son  of  Wit* 
j^ess*  Under  this  respectable  emblem  stood  a  cross,  stated  to  be  the 
^nark  of  Gurth,  the  son  of  Bcowolf.  Then  was  written,  in  rough  bold 
oharacters,  the  words,  Lc  Mir  Faineant.  And  to  conclude  the 
whole,  an  arrow,  neatly  enough  drawn,  was  described  as  the  mark  cif 
tlieyeamwiJUecksley.''   JVASUOf^ 
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before  that  time  ever  olijecied  to  a  promise  to  pay  the  debt  «rf 
another,  on  the  ground  that  the  cor.tract  merely  promised, 
v^'ithout  stating  why.     In   1805,  the  case  of  Egerfon^  vs. 
J^Jathcivs^  (6  Ea'i.  307,)  came  before  the  same  court,  and 
though  on  the  rirrnif  it  had  been  decided  on  the  antboriiy  rf 
ff^ain^  vs.  fVarlters,  yet  when  bronpht np  to  the  King's  Bcnrh, 
it  was  discovered  to  be  a  case  arising  under  the  I7ih  section 
of  the  statute,  and  not  under  the  4th  section.    It  was  simply 
a  contract  for  the  sale  of  goods.      In  the  4ih clause  the  word 
used  IS  bargain^    which  the  court  held  was   different   from 
agreement^   and    that   it  need  not  state  the   consideration. 
It  appears  to  me  it  would  have  been  much  more  sensible  to 
say  that  in  a  contract  for  the  sale  or  purchase  of  goods,  stating 
the  price,  as  was  the  case  in      athews  and  ^geWo/!,was  a  state- 
ment of  the  consideration ;  and  that  oHcontnictsof  otirchase^ 
Stating  the  article  to  be  bought,  and  the  price  to   be  gi^'en, 
sufficiently  state   the    consideration.     However,    the  ri»nrt 
preferred  to  make   a   distinction  between  the  words  bar^ 
gain  and  agreement.     I  confess,  I  cannot  see  this  distinction. 
It  has  been  observed  that  Lawrence  J.  and  Le  Blanc  J.  both 
gave  hesitating  assents  to  the  decision  of  fVtjin  and  H^arlters. 
If  there  be  a  distinction  between  agreement  and  bargain  then 
Egerton^  vs.  Mathews  has  no  connexion   with  Wain    and 
fVarlters.     Two  years  after  Wain  and   WarUers.  the  t^ord 
Chancettor,  in  •   inet,  ex  parte,  expressly  overrules  Wain  and 
Warlters.     He  says,  "tijere  area  number  of  authorities  ii-- 
rerfty  contradicting  the  case  in  the  court  of  King's  Benclv 
\«'hich  is  a  most  imf)ortant  case  with  reference  to  the  cowse- 
quences*y  for  the  undertaking  of  one  man  for  the  debt  of  an- 
other does  not  require  a  consideration  mating  between  tkem.^ 
It  will  be  obser\'ed  that  thefe  is  a  consideration  in  all  sttcb 
cases.     It  interferes,  no  doubt,  whh  the  arrangements  of  the 
parties,  which,  it  is  presumable,  are  changed  hy  snrh  promises.. 
It  induces  confidence  on  one  side  and  credit,  and  the  other 
fcide  is  the  cause  of  it.     <<  A  consideration  (says  I>yer,337,<^ 
is  a  cause  or  meritorious  eccastooi  requiring «  ■MUttal^e^ 
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tQmpptice  m  fact  or  in  Jaw.  ContraeU  anr)  bargains  have  a 
quid  pro  fjuo.^^  Iftbis  be  true,  then  EgeHon^  vs.  •  aihews  it 
wrong,  for  the  word  bargain  would  imply  a  consider- 
^ioo,  as  well  as  agreement  or  contfoety  which,  it  stems, 
are  synonymous  terms;  or  Egerion  vs.  Xathews  is  right, 
and  neither  bargain^  agreement,  or  eaniroct,  imply  consiHera- 
tkni,  and  then  It  folio  virs  that  I  Vain  and-  fVarhers  is  w rang. 
In  1808,  in  the  case  of  Gardom,  exparte^  the  Chancellor  sayg 
something  about  the  case  of  Wain  and  Warlters^  but  I  confess 
I  cannot  understand  what  he  would  be  at. 

In  1807,  in  hyqn  and  Lamh,  the  court  of  Exchequer^ 
admitted  the  doctrine  in  IVain  and  Warlters.  {Fell  .'er. 
Guar.  260)  Fell,  in  the  work  just  quoted,  in  1820,  attacked 
the  cases  of  Wain  and  Warliers^  and  Lyon  and  lyimh,  and 
shews  thereby  that  the  English  bar  has  never  been  satisfied 
With  those  cases. 

In  1621,  the  case  of  Saunders^  vs.  Wakefield,  in  the 
Kinf^^s  Bench,  reco'i^nized  to  the  fullest  extent  the  case  ot 
Wain  and  Vfarlters,  (4  Barn,  h  Aid*  695;)  whirh  was  'al- 
lowed, a  few  months  afterwards  in  the  f'ommo  ->  Phas,  by  Jen- 
iin3,  V8  Reyrolds,  to  the  full  of  Wain  and  Warlters. 

In  the  United  States,  the  doctrine  of  Wain  and  WarU 
ters  has  never  met  with  the  approbation  of  the  profession,  fa 
South  Carolina  the  doctrine  was  acknowledged  in  Stephens, 
▼s.  Winn,  2  JVb«  ^  M^  ord,  372,  in  ISOOj  but  since  that, 
the  cases  in  the  present  volume,  p  58  162,  have  gone  the 
other  way,  though  the  court  has  not  finally  made  up  its 
mind. 

It  is  not  the  law  of  Massachusetts^  Lent,  vs.  Padelford, 
10  JTass.  230.  Packard,  vs.  Richardson,  17  .an.  Rep.  122. 

So  in  JSTew  Jersey^  fieekly  vs   Beardsley,  i2  Souths  670. 

It  is  the  law  in  J^ew  York,  though  ap:ainst  the  opinion 
^fChanceIlorJren^,(L('onari/vs.  Vredenhurgh,SJohn.R  29.) 

In  Connec/trf£^,  Judge  Swift  has  made  a  most  vigorous 
and  able  attack  upon  the  case  of  Wain,  vs  Warlters,  ,^see 
Hay^s  note  to  Wain  and  Wartttrs^  in  his  Edition  otJOast.) 
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III.  Of  the  application  of  7iiu{um^ae/u<n  tosuritiship  and 
guaranty. 

Admitting  the  truth  of  the  doctrine  of  U  at '  an  '  ffarl^ 
iers,  it  has  been  held,  that  a  prospective  guaranty  implies  a 
good  consideration.  It  was  always  the  law  of  England;  ^  as 
where  A.  promised  B.  that  in  consideration  he  would  sell 
goods  to  '  •  if  (\  did  not  pay  for  them^  A.  H'ould  himself "  U 
was  held  a  good  consideration,  ^1  i?oZ/  Abr.27.pt  49.  see^ 
also  Kingj  vs.  HUson^  2  Strange  S73.) 

A  prospective  guaranty  must  be  distinguished  however^ 
from  an  original  promise  as  it  is  called,  which  is  not  neces- 
sary to  be  in  writing  at  all,  as  in  all  cases  "  where  there  is  no 
fifiBility  in  the  party  promised  for;"  for  in  all  such  cases  it  ift 
considered  as  the  debt  ol  the  proraiser  himself,  and  the  ques* 
tion  of  consideration  will  stand  as  in  all  contracts  between  two 
persons,  alone,  without  any  connexion  with  a  third  person.  lo 
the  prospectite  guaranty^  credit  is  given  to  both;  for  if  the 
party  promised  for  does  not  pay,  the  creditor  looks  to  the  pro- 
miser.  But  an  original  contracts  not  necessary  to  be  iq 
writing,  the  party  looks  to  the  party  promising,  and  to  him 
alone.  [See  Anderson  vs.  Ilayman^  1  Hen.  Blacky  Rep,  12(L 
Keate  vs.  Temple^  1  Bos^  and  PuL  i  58.) 

Suppose  the  promise  be  in  writing,  and  the  point  i» 
made  whether  it  is  an  original  promise  or  not.  If  the  pro- 
mise should  be  so  nakedly  expressed  as  not  positively  t^ 
shew  that  it  was  not  a  collateral  promise,  could  not  evidence 
be  given,  to  shew  to  whom  the  credit  was  given,  wliether  to  bot^ 
or  one  only,  or  as  in  Krate  vs.  Temple^  <<  of  the  intention  a^ 
inferible  from  the  situation,  circumstances  and  general  re- 
^ponsibilty  of  the  party  promising?"  Nothing  certainly  could 
prevent  it,  onless  the  rule  applies,  that  if  a  contract  is  reduced 
to  writing,  whatever  is  written  merges  all  the  evidence  of 
other  understandings  than  such  as  is  written.  But  it  seems 
that  rule,  could  not  apply,  for  besides  the  rule  that  where  no 
consideration  is  expressed  in  a  deed  any  may  be  shewn  b^ 
evidence^  (note  to  Rob.  onFrawIs  I  Id,)  the  evidence  to^b^ 
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fo  whon  the  credit  was  given,  is  of  a  distinct  fact  from  tlie  wri- 
ting, as  it  most  always  occur  after  the  writing.  But  in 
Anderson  vs.  ^layman  and  Keate  vs.  Temple^  the  validity^ 
and  of  course,  the  consideration,  of  the  contract  dependedupon 
that  fact;  wherefore  '  conclude,  that  to  determine  such  a  case, 
'Whether  a  collateral  or  original  promise,  extrinsic  evidence 
may  be  given  to  shew  the  consideration  of  such  a  written 
promise.  Will  not  this  reasoning  appl^'  to  every  promise.^ 
And  does  it  not  shew  that  the  consideration  does  not  form  a 
necessary  part  of  a  contract,  as  even  in  deeds  it  may  be  prov- 
ed aliunde}  It  is*  the  inducement  to  the  contracti  but  not  a 
part  of  it.  ^ 

This  role  will  apply  in  all  cases  of  prospective  guaran* 
ties;  for  the  writing  itself  will  either  shew  it  to  be  a  prospec- 
tive  guaranty,  therefore,  a  sufficient  consideration;  orif  opod 
its  face  it  does  not  appear  to  be  a  collateral  promise,  evidence 
may  be  gone  into  to  shew  to  whom  the  credit  was  given,  or 
whether  it  is  a  collateral  or  original  promise,  and  of  coorse 
of  the  consideration  of  such  promise,  and  in  doing  that  it 
will  appear  whether  it  be  a  prospective  guaranty  or  not.  So 
it  has  been  held  in  our  courts  that  a  written  warranty  oiiiile 
does  not  preclude  the  implied  warranty  of  soundness. 

The  statute  speaks  of  "  debiSy  defaults  or  miscarriages 
of  another. "  Defaults  and  miscarriages  both  seem  prospective^ 
default^  more  especially ;  for  if  the  drfatdt  be  already  made 
then  it  is  a  debt.  And  it  was  always  held  a  sufficient  con- 
'^^fiideration  at  common  law,  if  the  promise  was  made  beCnre  the 
debt  was  incurred;  or  if  a  request  from  the  defendant  pre- 
ceded the  act  done,  the  promise  of  the  party  who  so  made  the 
request  for  another,  to  compensate  the  plaintiff  for  such  act 
done,  is  a  good  consideration.  (Dyer  272.  Hunt  vs.  l^aXc,') 
Th^fore  every  prospective  promise  to  answer  for  a  default 
which  another  may  make,  shews  a  sufficient  consideration. 

So,  ^^any  possibility  of  loss  occasioned  to  the  plaintiff  by 
the  promise  of  another,  is  a  sufficient  consideration,  although 
DO  aclotl  benefit  accrue  to  the  party  promising."   (Pillan 
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vs.  Van  ^fierop,  3  Purr.  1^63.  I  Saund.  21 1.6.)  1  would 
define  the  rule,  *<nny  thing  ihat  changes  llie  siiuationj 
inff-rest  or  condition  of  the  |>arty  to  whom  the  promise  is 
mpCit',  is  a  liood  consideration."  {Fell  263.)  So,  any  written 
promise  under  the  statute  to  induce  the  opposite  party  to 
chancre  his  situation,  interest  or  condition,  ahews  a  su&i^'nl 

consideration. 

\uStadtvs.  LiUj  9  Eatt^  <»  I  guarantie  the  paymetH  of 
any  pood^j,  which  1.  Stadt  delivers  to  J.  -  ichols,"  was  held  to 
shew  a  «;i»fficipnt  consideration.  [Redhead  vs.  Cator,  1  iar^ 
kie's  flen.  14.  Hoehmwi^  rampbdl,  8  Taunt  076;  So  the 
gunrfi'Hv,  "  cfihe  jE?re*c '^  account  of  Miss  AI.  and  what  ihe 
may  royftract,  from  this  date,"  was  held  good,  in  livssell  vs. 
^lonely,  3  ro.  avd  ri:ig  211.  See  Siead  vs.  Liddarif  1 
Bi}ig/iam*x  Rep.  196  ) 

What  is  the  difierence  between  a  promise  in  ronsidera* 
tion  the  plainti fT/orftcflr  sin  'gfora  short  time,  and  a  promise  io 
consideration  the  plaintifT  credit  the  stranger  a  short  time? 
The  former  has  alwiys  been  held  a  sufficient  consideration. 

The  reporter  has  made  this  hasty  and  desultory  note  ob 
this  important  and  unsettled  part  of  our  law.  in  hopes  that  it  may 
lead  a  more  able  head  to  investigate  the  matter  more  thorough* 
ly.  He  mustconclude  with  the  observations  of  a  very  sensible 
and  moderate  writer: 

'nller  in  his  Inquiry  into  the  state  of  the  Civil  Law  of 
England, p,  251, ^ayi, "  A  third  pirt  of  the  common  law  ubick  1 

might  be  submitted  to  re-examiuation,  is  that  which  pronoun- 
ces agreements  witfrmt  consideration  ^  otherwiee  termed  ©o- 
luntary  agreements^  to  be  invalid.  By  the  Hw  of  all  coun- 
tries,  certain  requisites  are  necessary  to  make  agreements 
binding;  particularly  those  which  are  of  a  voluntary  nature. 
By  the  Roman  Law,  a  mere  nudum  pactum  was  inoperative; 
but  whether  this  extended  to  written  agreements  or  not,  k 
uncertain  *     Bv  the  law  of  Kngland,  deeds  that  are  igned, 

*Sec  Vlnnius  lib.  3  de  oblig^ationibus  p.  596,  et  depactis,  cap. 
5.  On  the  Civil  Law  doctrine  of  nudum  pactum,  see  Cod.  2. 3.l6«i 
5. 14.  \t  and  Cooptr*a  Justin,  notes  6^1  to  58r.> 
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8^ led,  and  delivered,,  are  deemed   instraments  of  so  high 
and  formal  a  nature,  that  they  are  binding  on  those  by  whom 
they  are  executed,  whether  there  has  been  any  consideratiott 
or  not     Agreements,  though  in  writing,  are  not  binding  with- 
out sealing   and  delivery,,  unless  entered  into  for  a  valuable 
consideration.     <'It   is    undoubtedly  true  (Ld   Ch.    Baron 
Sfcynnerj  remarked  when  delivering  the  opinion  of  the  judges 
in  the  House  of  Lords,)  that  "every  man  is  by  the  law  of  na- 
ture bound  to  fulfil  his  engagements.     It  is  equally  true,  that 
the  law  of  this  country  supplies  no  means,  nor  applies  any 
remedy  to  compel  the  performance  of  an  agreement  made 
without  sufficient  consideration.     Such  agreement  is  nudum 
pactum^  ex  quo  non  oritur  actio:  and  whatever  may  be  the 
sense  of  this  maxim  in  the  civil  law,  it  is  in  the  last  mention- 
ed sense  only  it  is  to  be  understood  in  our  law.''      In  our 
Courts  of  equity  the  doctrine  is  the  same  as  at  common  law. 
If  a  voluntary  deed  is  regularly  executed  by  signing,  sealing 
and  delivery,  it  is  held  good  in  Equity  as  well  as  at  law  with- 
out consideration.     This  is  not  the  case  with  voluntary  agree^ 
ments  even  though  in  writing.     Unless  a  valuable  considera- 
tion has  been  given  to  the  persons  by  whom  agreements  have 
been  entered  into,  Courts  of  Equity  will  not  interfere  either 
to  enforce  or  obstruct  their  execution.     That  some  shape  or 
form  which  implies  a  determinate  act  of  the  mind  should  be 
necessary  to  give  validity  to  most  kind  of  agreements,  cannot 
be  doubted;  but  there  is  no  apparent  reason  why  every  agree* 
ment  which  is  in  writing,  and  signed  by  those  who  are  par- 
ties to  it,  especially  if  in  presence  of  witnesses,  should  not  be 
executed  by  courts  of  Equity  whether  it  has  been  entered  into 
gratuitously  or  not.      Grotius  &l  Puffeudorf  us  well  as  Ch. 
Baron    Skyniver  lay   it  down   as  a  principle,   that   by  the 
law  of  nature  every  man  is  bound  to  fulfil  his  engagements, 
and  the  only  exceptions  to  its  operation  are  cases  of  fraud  op 
surprize,  against  which  courts  of  equity  invariably  afford  a 
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femedj.:^  If  volantary  agreements  were  rendered  in  equity 
c(}ually  binding  with  others,  it  would  save  much  trouble  to 
Which  courts  of  equity  are  now  put,  in  inquiring  whether  aa 
agreement  has  been  entered  into  for  a  valuable  consideration 
f)rnot;  and  would  supersede  a  great  deal  of  the  inconclusive 
«nd  inconsistent  reasoning  with  respect  to  the  nature  and 
amount  of  the  eoruideration  upon  which  their  opinions  and 
determinations  on  this  subject  have  proceeded.  What  harm 
would  ensue,  if  voluntary  agreements  reduced  to  writing  and 
fiigned  by  the  parties,  were  good  even  in  courts  of  law  and 
gainst  all  the  world  i  It  would  sometimes  bear  hard  upon 
(hose  who  enter  into  gratuitous  agreements  to  have  them  en- 
forced against  them;  but  the  invalidity  and  revocation  of 
gratuitous  agreements  is  no  less  hard  at  present  upon  those 
ui  whose  favour  they  have  been  executed,  and  who  may  have 
iieen  induced  by  them  to  enter  into  obligations  and  relations 
which  they  would  not  otherwise  have  contracted.  Indeed,  it 
may  be  fairly  questioned  whether  the  distinction  which  now 
Bubsists  in  courts  of  common  law  between  deeds  and  agree- 
^ents^  ought  not  to  receive  some  modification.  The  sealing 
of  deeds,  which  was  of  so  much  use  when  few  people  could 
write,*  is  now  of  no  use  at  all :  and  as  the  seals  are  almost 
invariably  appended  by  the  law  stationers  by  whom  deeds 
are  prepared,  the  use  of  them  might  well  be  superceded.  With 
respect  to  the  de/trery  of  deeds  it  seems  strange  that  the  de^ 
hvery  of  them  in  the  presence  of  witnesses  by  the  party  should 
be  requisite,  while  the  signature  of  them  by  him  is  not  neces- 
ry.  The  signature  of  them  by  him  in  the  presence  of  witnes- 
ses, is  an  act  of  greater  formality,  and  would  rather  increase 
than  diminish  the  security  against  surprize  if  it  were  substitute 


^Grotius  de  Jur.  Belli  -et  Paciti  L,  2  cap.  11,  De  promissis, 
'fuffend.  L.  3.  Ch.  5. 

*•  It  might  have  been  added,  that  it  is  now  much  easier  to  imi- 
tite  by  forgery,  a  seal,  than  a  hand  writing.  The  law  rendered  ne- 
cessary by  feudal  ignorance,  ought  not  to  be  held  binding  when  all  the 
reason  for  it  has  ceased.  In  America  the  [l.  s.]  ii  generally  printed 
MSh  tke blifikft«f  deeds,  bands,  6cc      ^  -^ 
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ed  in  its  stead.  If  the  iealing  and  delivery  of  deeds  could  with 
safety  be  dispensed  with  and  signing  in  presence  ofvfiinessu 
introduced  as  a  substitute,  two  very  desirable  consequences 
would  follow;  the  law  itself  would  become  more  siquple,  and 
that  simplicity  would  give  rise  to  fewer  actions  in  consequence 
of  non-compliance  with  its  directions."  See  Mr.  FelPs  ob« 
servation,  to  the  same  purpose,  in  his  W^rk  tn  QuafwitieSf 
292.  R. 
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ADMINISTRATOR, 
^e  Executor  and  Adminutralor, 

AFFfDAVIT. 
See  Bail. 

ALIENS. 

Su  MiUiia, 

AMENDMENT. 

1.  Irreg^ularities,  such  as  are  amen- 
dable by  the  court,  consist  either 
iAoaiittiQ^  todosomethio^that  is 
necessary  for  the  due  and  order- 
ly conductiiig:  <f(  "  8u<t,  or  in  do- 
iog  it  io  an  unseasonable  time,  or 
improper  manner. — Treasurertj 
Ys.  Bourdeavx,  142 

2.  An  execution  can  be  amended 
aftei  a  sale  has  been  made  under 
it  ot  lands,  the  usual  words  of  au- 
thority to  the  sheriff  havings  been 
omitted, 

^  Bat  th^  court  will  be  more  oir- 
cums)tectin  amending^  after  judg- 
ment than  before,  but  the  power 
is  as  ample  in  the  one  case  as  the 
other, 


lb. 


ASSIGNMENT. 

See  Boiui. 

ASSUMPSIT. 
I.  Assumpsit  Will  not  lie  for  the 

breach  of  a  couti  actuudrr  ^ral. 

^     Slrobel,v8.  Large,  114 

|2.  Plaint  iff.xoldui.dionvcyej  to  the 
de.'cndnut  a  tract  of  Iim^J,  ui  on  • 
whiclithede/eudant  ouut-  tiiiud 
took  lossession:  Upon  ait  action 
of  assumpsit  ibr  the  junLaae 
money,  the  court  lieid,  (hat  the 
plaintiff  111  i^ht  rccovei,  {jlihou;;h 
the  contract  Wa^f  never  rc.iuc^d 
to  writing:  For,  th»  c<»iji..itt 
was  at  an  end,  nm'  (here  wa^  no- 
thing left  but  a  proniisf  to  pny  in 
consideration  of  the  loud  thus  ac- 
tually transferred.— /f'oct^,  vs. 
Gecy 

2.  Or  where  upon  a  pare  1  contract 
for  the  sale  of  lands,  the  contract 
has  been  executed  by  one  ^'arly, 
assumpsit  may  be  maintained  ior 
the  purchase  money. 
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APPEAL. 
See  Praeiiee.     Prohibition, 

1.  The  court  of  law  will  not  hear 

^  appeals   from  the  ordmary  on 
matters  inyolving  the  settlement 
of  accoants.— ^a//u.  vs.  GiU^ 

%  The  object  of  appeals  to  that 
court  is  to  require  the  aid  of  the 
court  in  those  cases,  where,  ac- 
cording; to  the  common  mode  of 
administering:  just  ice,  the  parties 
could  bare  the  benefit  of  that 
jurisdiction. 

X  Where  an  appeal  from  the  or- 
dinary is  of  such  a  natui^e  that  it 
CAD  b€  entertained  by  the  court 
of  law,  new  cTideoce  may  be  of- 
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ATTACHMENT. 
\,  Quere.  If  when  an  almchment 
is  levied  ou  the  property  of  one 
copartnifr  or  joint  owucr,  the 
whole  of  the  proper  ly  D'uy  he 
taken  into  possession  «nd  sold, 
and  the  whole  delivered  to  the 
purrhater? — Ckaltel  &  Co,  vs. 
Bolton  J 

2.  But  when  the  funds  are  reduced 
to  money,  the  court  will  only  or- 
der so  much  to  be  paid  over  bs 
belongs  to  the  partner  pued,  and 
may,  at  their  discretion,  order  se- 
curity to  be  given  lor  that  moie. 
ty,  uiitd  settlement  between  the 
partners. 

3.  A  defendant,  who  has  been  mode 
a  party  in  the  court  of  common 
pleas,  by  a  forogn  Httachment 
against  his  good?,  and  who  re- 
sidotin  another  state,  can,  under 
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the  act  of  Coog;refi  of  1789^ 
transfer  tbe  proceedings  to  the 
circuit  court  of  the  United  States 
for  the  district  where  such  at- 

,    tachment   issued. — Mariint  vs. 
Thompson^  167 

4»  But,  by  the  same  act|  the  lieu 
upon  the  property  attached  is 
maintaiaed,  to  answer  the  final 
judgment,  in  tbe  same  manner  as 
if  the  case  had  aeyer  been  re- 
noved.     .  Jb, 

6.  The  act  which  authorizes  ooa> 
•tables  to  serve  attachments, 
does  not  say,  they  shall  not  levy 
Ml  attachment  which  issued  for 
more  than  *.0i.  bat  that  they  shall 
Bot  lake  more  than  20/.  of  pro- 
perty  into  their  possession  by  vir- 
tjM  of  any  attachment.  The 
limitation  having  reference  to 
the  p  u|»«rly  and  not  to  the  at- 
tachment.— Kviicaids  vs.  Xeal,      20] 

6.  A  third  person,  though  a  judg- 
ment creditori  cannot  set  aside 

'  the  lien  of  an  attachment  on  ao- 
^nnt  of  irregularities  in  issuing 
and  suing  the  attachment,  the 
iame  having  been  waived  by  the 
defendant  in  attachment.  Ik. 

7;  Where  a  magistrate  issued  an 
•ttachment^and  a  few  daysafter- 
wards  the  defendant  came  in  and 
oonfessed  judgment,  the  court 
beld  that  the  lien  of  the  attach- 
ment could  not  be  postponed  to 
iubs<>quent  judgments  because 
BO  bond  was  to  be  found  in  the 
•lerks  office,  as  it  will  he  pre- 
sumed the  magistrate  did  his 
.  duty  and  that  the  bond  was  loatf 
tinless  the  contrary  be  shewn  by 
more  positive  evidences.  Ik. 

S.  Books  of  accounts  are  not  lia- 
ble to  DonuMie  attachments, 
■0  as  to  clreate  a  lien  on  the  debts 
due  the  absconding  debtor,  as  in 
foreign  attachments.— -OAort,  vs. 
HiU,  336 

9.  The  garnislMe  cannot  take  ad- 
Tantage  of  any  errors  or  irregu^ 
laritias  in  the  proceediqgs  against 

I  th«  absent  debtor.      N«  one  but 
thB  debtor  can  take  advantage  of 
•rrors.— -Camme^/bnf,  vs.  HtdJk  345 

10.  A  Jmdgment  is  not  void  beeauM 
it  it  erroBtociSi  if  it-ba  rt qdartd 


by  a  «oiirt  of  coBipeCant  ]Brisdw- 
tion;  until  reversed  by  the  de- 
fendant himself,  it  is  only  wnda- 
bit.  Ik. 

11.  So,  if  an  attachment  be  taken 
out  without  the  plaintifis  giving 
bond,  only  the  defendant  himself 
can  make  the  objection.  Ik, 

i  2.  In  case  ol  a  foreign  attachment,  * 
where  the  defendant  comes  in 
and  enters  into  special  bail  to 
the  action,  as  it  is  required  by  the 
act,  the  lien  of  the  attachment  ia 
dissolved;  and  it  becomes  as  any 
other  oasa,  where  bail  has  been 
giren:  Coleocks  J  dissenting. — 
Fife  k  Co.  vs.  Clarke,  347 

13.  The  giving  bail,  under  the  act, 
changes  the  proceeding  in  rem, 
into  a  proceeding  in  penofiam,       ik» 

14.  Attachment  is  a  proce^v  lu  pet* 
tonam  and  not  in  ran, — Crocker 

&  UUehkom^  vs.  /24H2c/i/c,citad,  tal 

AUCTIONEER. 
Su  Frmtdt. 

AWARD.' 
1.  To  an  action  on  an  award,  the 
dafendant  should  in  bis  plea 
either  deny  the  existence  of  the 
awai'd,  or  he  should  plead  per- 
formance or  something  by  way 
of  excuse  lor  not  performing  it. 
•^fFooden,  vs.  Little,  4$7 

S.  Under  a  submission  of  **all  ac- 
counts, disputes,  controversies 
and  reckonings,  of  whateoever 
nature,  now  existing'  between 
the  same  parties,"  it  was  held 
that  the  arbitrators  might  well 
embrace  in  their  award,  mattara 
of  a  copartnership  oomposad  of 
the  parties  to  the  subniseiaa  9BA 
a  third  parson  now  dead.  4k> 


BAIL. 
1.  The  act  of  18S4,  which  eieaipH 
female^  from  arrests  under  a  cb« 
ta.  does  not  eiempt  them  from 
arrestv  under  a  faaH  writ — De- 
tpramg  vs.  Zkme, 
The  death  of  the  priodpaT,  alter 
the  return  and  filing  of  the  ties 
tnaefilKs  «r  (he  ca.  aa.  is  n*  dia* 
ehai|a  of  Iha  Mrctia*  Co  •  ^ 
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bond  — €forif#n  \    Spring   vs. 
Leipmajii  49 

3.  The  (im  *  allowed  thft  bail,  after 
the  return  of non  inventus,  to  sur- 
rend»^r  his  principal  is  ex  ffra/ia,  to 
avoid  his  Uabililyi  w^liich  is  fixed 
from  the  return.  Jb 

4.  When  the  sheriff  assigns  a  bail 
bond  to  the  plaintiff,  under  the 
statute,  4  /inn.  c.  16,  it  mast  be 
done  under  his  hand  and  sea/, 

-  with  two  subscribing  witnesses.— 
Sohmont  vs.  EvanUy  274 

5.  The  affidavit  of  an  Administra- 
tor, to  hold  a  defendant  to  bail, 
stated  **  that  nQte$  were  foand" 
axnong^  his  intestates  papers,  ^by 
which  it  appeared  that  defendant 
was  indebted  ftc.  11700."  The 
court  held  that  it  wa«  uoneoesta* 
Tj  to  set  out  how  many  notes,  or 
their  dates,or  to  f^iveany  further 
disoriptioQ  of  them. — Lowe  vs. 
Jlfoyyon,  313 

6.  in  case  of  a  foreig;n  attachment, 
where  the  defendant  comes  in 
and  enters  into  special  bail  to 
the  action,  as  is  required  by  tha 
act,  the  lien  of  the  attachment  is 
dissolved;  and  it  becomes  as  any 
other  case,  where  bail  has  been 
g^iven:  Colcock^  J,  dissenting. — 
Fift  vs.  Clarke^  347 

7.  The  giving  baiU  under  the  act, 
changes  the  procee<ling  in  rem, 
into  a  proceeding  in  personam,        lb 

9.  Where  a  defendant  was  taken 
under  a  bail  writ,  and  the  sheriff, 
by  mistake  took  a  bond  ior  the 
prison  bounds,  slating  defend- 
ants imprisonment  to  have  been 
under  aea.  sa.  the  court  held  the 
bond  void,  and  that  the  defendant 
was  not  estopped  to  shew  that 
there  was  nn  ea,  sa, — MtUer  vs. 
Bagwell,  429 

BAILMENT. 
I.  A  baillee  lor  hire  is  liable  for  any 
injury  the  hired  property  sus- 
tains from  his  negligence,  and  the 
jury  cannot  at  their  arbitrary  dia- 
creUoa  assess  the  property  at  a 
ralne  much  less  thu"  its  true 
yalue. — Wise  vs.  Freshley,  547 

BILLS  OF  EXCHANGE  AND  PRO- 
MISSORY NOTES. 
1.  A  receipt  of  a  part  of  an  orcl«r 


from  the  acceptor,  after  protest  of' 
acceptor  and  drawer  both  for  non  - 
payment,  though  without  the 
knowledge  or  consent  of  thedraw- 
er,  is  not  a  discharge  of  tl  e  dra  W0r 
for  the  ballance  unpaid. — MoUe 
vs.  Kennedy,  18 

2.  Where  the  defendant  drew  an 
order  on  another  person  in  fa- 
vor of  the  plaintiff,  the  plaintiff 
must  allege  and  prove  that  he 
presented  the  order,  and  that  it 
was  not  accepted,  orjbat  it  was 
accepted  and  not  naid,  and  that 
the  defendant  haa  notice  of  the 
non-acceptance  or  non-payment. 
Merely  stating  that  such  third 
person, ^'although  often  requested 
to  pay  to  the  plaintiff,  had  hither- 
to wholly  neglected  and  refused," 
is  not  a  sufficient  allegation.— 
Treadway  vs.  J^cks,  195 

8.  So,  wbefe  an  order  stated  no 
consideration,  the  plaintiff  cannot 
recover  on  a  count  stating  it  to 
have  been  given  for»  <<  valiit 
therein  aeknttioledgtd."  Jb, 

4.  Where  the  defendant  indorsed  a 
note  which  was  not  JiegoliabUy 
obliging  himself  to  pay  it  if  the 
drawer  proved  insolvent,  or"  to 
make  it  good,'"  all  that  can  be  re- 
quired oT  the  indorsee  is  that  he 
should  first  use  the  ordinary 
means  to  get  payment  from  the 
maker  before  be  resorts  to  the 
indorser.  The  rules  applicable 
to  negotiable  instruments  does 
not  apply. —  Wilson  vs.  Mullen,  286 
The  necessity  of  a  personal  do- 
mand  upon  the  drawer,  tn  render 
the  indoraer  liable,  is  superceded 
in  a  variety  of  instances,  which 
would  impose  on  the  holder  an 
unreasonable  degree  of  labour 
and  inconvenience. — Galpin  vs. 
Hard,  394 

So  it  seems,  that  \t  the  holder 
cannot  discover  to  which  pla«3e  the 
drawer  has  removed  it  is  suHi' 
cicnt  to  excuse  him  from  giving 
notice  to  the  drawer:  or  where 
the  drawer  has  absconded,  or  re- 
moved into  a  distant  country.  Tl^, 
And  where  the  drawer  of  a  bill 
of  exchange  or  maker  of  a  pro- 
missory note  has  removed  from 
the  place  where  the  bill  or  note 
represents  him  to  i  eside,or  where 
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he  did  raside  nt  the  time  the  bill 
wax  Irawo  or  note  made,  tlie 
huM<r  19  bound  to  use  every  rea- 
son n  it]  e  endeavor  to  (iml  out 
whither  he  has  lemoved  ami,  it 
hrsuj.ToeJ,  he  must  present  it  for 
pnvm^Tit,  lo  char^re  the  mdyrser. 

8.  Thr  i  a^'S  of  JVihnort  vs.  Youngs 
snlil  iiol  (•>  be  \.\w, 

9.  A  ilrmand  upon  the  drawer,  and 
nutiue  of  uon-|iHyinent  must  ho 
given  to  the  md^-»r«er  upon  a  note 
payable  to  bearer  iu  the  same 
manner  as  m  case  of  notes  paya- 
ble to  onlor. 

JO.  A  note  bcinof  dated  at  a  parti- 
cular plnco  (Joes  nol  render  it 
payable  at  that  place  alone;  and 
if  enquiry  be  made  for  the  drawer 
nt«uoh  place,  and  he  cannot  be 
fown'l,  the  holder  is  not  thereby 
exi'.urcd  from  enquiring  else- 
^ihero. 

11.  Be  tween  the  original  parties, 
evideure  may  always  be  given  of 
the  true  coiisi'Jeralion  of  a  note: 
f?o  it  may  be  proved  th?.l  it  was 
given  for  the  bubmce  due  on  a 
sctllement  of  accounts,  and  that 
a  mistake  was  made  in  the 
amount. — U (imp Ion  vs.  Blakrfy, 

12.  Paiol  evidence  may  be  admit- 
ted losliewtiiat  a  note  which  imd 
been  R;iven  in  pursuance  of  nn 
award  had  been  ^iven  for  too 
uricii)  in  conse<]uence  of  a  mis- 
take in  tin*  arbitrators  which  they 
thmiM'lv-'s  li>id  afttrwaris  dis- 
cov.*red. — M'Crtnry  vs.  Ja^;serSf 

13  A  iiute  payable  "to  order"  only, 
wi  honl  nif.ntiouing  the  name  ot 
any  pjy''<*. '^''onsideredas  a  note 
p;iya!)ir  I'l  a  Hotitiou?  person.and 
mny  be  "ucd  u')on  by  any  bona 
fidr  bearer. — Darega  vs, Moore, 

14.  I>cry  reaewrd  of  a  note  is  a 
di  charge  of  the  prio«*  note; 
because  the  renewed  note  is  a 
su*»?tituto  for  the  former. — 
Bnikvs  Crofu 

li>.  VV  here  a  n<.te,lo  which  the  de- 
fniidant  wa.^  in<lor9er,  had  be- 
come dur*,  in  bank,  but  had  by 
ID!^lake  been  consolidateiJ  w;th 
a  note  of  the  drawer  with  other 
indorsers,  by  the  attorney  in 
bank  of  all  the  parties,  who  was 
authorized  to  renew  their  aotesy 
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and  the  note,  which  defendant 
had  indorsed,  was  suffered  to  r6> 
main  in  bank  a  year,  before  the 
mi'  take  was  discovered, and  itteu 
hi?  a ^ent  renewed  thenoteai?aiD, 
it  was  held  that  thedef'^ndonl  was 
not  liahic,  as  the  subM-q'ient  re- 
newal was  irregular,  and  no 
notice  of  demand  on  the  drawer 
and  non-payment  of  the  (irst 
note  bavin?  been  given  to  the 
defendant  or  his  agent. 
16.  A  note  payable  to  bearer,  and 
-passed  after  it  is  due,  does  not 
carry  along  with  it  all  the  equi- 
ties which  may  subsist  between 
any  intermediate  bearer  and  the 
maker,  it  is  only  subject,  in  the 
hands  of  a  bona  Jide  holder, 
without  notice,  to  the  equities 
subsisting  between  the  original 
partie8.---JVtron  vs  Engliilit 


lb. 


545» 


A. 


n 


BOND. 

1.  The  sheriff  may  assign  a  bond 
given  to  him  as  sheriff,  for  pro- 
perty t>oughi  under  an  attach- 
ment sale;  and  tne  assignee  may 
bring  the  action  in  his  own  name, 
ns  assignee. —  Haie  vs.  Shutts^        .21^ 

2.  Wiierever  a  bond  is  drawn  to 
one  and  his  assigns,  by  the  law 
of  the  contract  it  is  assignahle. 

3.  Though  the  indirsement  was  in 
blank  and  filled  up,  after  suit  was 
brought,  it  is  sood. 

The  plea  ot  non  e»l  factum^  to  a 
bond,  only  puts  the  factum  of  (he 
bond  in  issue,  and  the  defendant 
undersiich  a  plea,  cannot  object 
that  the  bond  was  illegally  as- 
si^rnf'd  to  the  plaintiff. — SoUmon 
vs  Evans f  274 

When  the  sheriff  assigns  a  bail 
bond  to  the  plaintiff,  under  the 
statute,  4  Jinne^  e.  16,  it  must  be 
done  under  his  hand  and  §eal, 
with  two  subscribing  witness.  Ih  . 

6.  A  dale  is  not  indispen.wbly  re- 
>22     qiiisite   to  a  bond,  as  it   take.^ 

affect  from  delivery,  as  in  case  of 
all  deeds,  and  it  is  admissible,  by 
parol,. to  prove  that  it  was  deli- 
vered on  a  different  day  from 
that  on  which  it  is  dated. 

7.  A  shorter  period  than  twenty 
years  m  this  state,  with  addition- 

f    al  circaoMtances,  will  induce  tb« 
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Srefumptioii  oAhc  payment  of  a 
ond. — Blakt  vs.  QimwA,  340 

%.  HnvMi^setUeilliti  accoant  in  the 
mean  tim^,  without  any  not'oe 
Inkeutffa  bon«i,  \»  such  advli- 
-  lional  circudiiitaace,  ai^  will  in- 
dace  the  presusnpfinn  oC  pay- 
■if.n'  in  Ie£d  time  than  twenty 
years.  10. 

'9»  Tlipre  are  cases,  in-  this  Ptote,  . 
which  would  warrant  a  jury  in 
bein^  i>atisfi<>ij  with  c  rcumstan- 
eea»y  to  raise  the  presam,ition  of 
payment,  less  strong,  than  may 
be  required  in  England.  Jb. 

10.  The  ark nr. wledgreojent?,  and 
even  part  payment,  by  an  heir  at 
IttW,  on  .1  bund,  will  nut  suspend 
the  prF:!<amption  ot  pnyraent  in  a 
suitagninet  the  executor.  Jb. 

11.  Uutler  th<*  particular  circum- 
fltance^,,  the  eotirt  held  the  jury 
might  well  find  for  t  he  defendant, 
nfler  n  hipse  of  fourteen  yean 
non-payment  on  a  bond.  ,     Jb. 

t2.  It  ''eems  there  Is  a  distinction 
between  len^hof  time  as  a  bar, 
and  where  it  is  only  evidence  of 
it,  in  the  latter  case  less  time  may 
rai«e  the  presumption.  Jb. 

13.  An  nli'^n  enemy,  who  leaves 
the  country  and  carrys  off  his 
bond,  is  not  entitled  to  interest 
on  it  during  the  continuance  of 
the  war.  Jb. 

14.  On  a  bond  conditioned  to  pay 
several  suras  by  different  instal- 
ments **wfthtnit  interett^  but  with 
tnierett  if  not  puwtuaUy  paidC* 
the  money  not  having  been 
punctually  patii,it  was  held, that 
interest  was  recoverable  from 
the  date  of  the  bond,  and  not 

•  from  tbe  time  the  instalments 
lespectirely  became  due;  and  th« 
penalty  b«oame  forfeited  by  the 
non*payment  of  the  first  instal- 
ment.—^roike/ie/i/  vs.  BftdUiy,      480 

CA.  SA- 
S€t  Execution. 

CHARLESTON  &  CITY  COURTS. 

See  Jiiritdiciion. 
t.  A  bond  held  by  an  inhabitant  of 
the  citjr  of  GhaHeston  b  aomeet 
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to  tAiRtioR,  thongh  tbe  obligor 
resides  out  of  Charle8ton.^'flrayiie 
vs.  De  jAtsKlvntf  8)4 

CHURCtt. 
Sit  UmittUions,  SUaiuti  €f, 

CITIZEN- 
1.  A  nativf!  of  Francf ,  who  calB^ 
into  (his  country  as  early  as  1774, 
and  resided  here  ever  since,  ex- 
erci<iine:  all  the  righfs  of  citizen- 
ship, is  n  cHtsen  by  \irtnf  of  the 
Declaration  \*i  Independencp^and 
may  take  and  hold  lands,  by  in- 
heritance or  purchase  ^Chantt 
Vf.  VUleponieaur^  29 

COMMISSIONERS  OF  THE  ROADS. 

1.  The  act  of  1817,  taking  away 
from  tbe  Commissioners  of  the 
roads  the  power  to  tyrant  or  open 
any  new  road  over  the  lands  of 
persons  who  shall  slcnify  to  the 
board  any  opposition,  «c.  was 
held  by  the  eoort  4o  extend  to 
**privafe  petUUf"  mentioned  in  tiie 
act  of  1788,  aud  to  all  descrip* 
tionofways. — Copertvs.  ^f/aim»  17^ 

l  It  was  also  held  (hat  the  Com- 
misstonerd  had  not  the  power  to 
shnt  up  a  new  way  whidi  thef 
had  opened,  and  to  open, 
again  an  old  road  whicli 
they  ha()  closed.  Tlie  Commis- 
sioners are  not  tbe  judges  to  de- 
termine the'necesftity  which  givee 
a  way.  Jb. 

COMMON  LAW. 

See  some  of  its  absnnlitiea,  in  note  p.  98. 

Method  of  divorcing  «  wife,  881. 

CONFIRMATIO^C. 
SotJUiahahUm 

CONSIDERATION. 
See  Fraudt,  Evidence.    PUadingi^  Sf* 

pendix  A,  BUU  of  Exchange, 

CONSTITUTION. 

See  Slave. 

1.  The  law  allowing  a  iniidlordto 

diitrain  for  d^ti^/e  rani,  Where  Hie 

tenant  holda  dver  aft^r  notiee  to 

qoit)  ia  not  uncoBititotloiiil;  for 

by  the  continoanoe  of  tlie  tin* 

ant  he  makea.  it  hit  oontrafl.«-^ 
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2.  The  act  of  1 7f4y  requiring  aliens 
to  do  militia  nd  atr  I  duly  is 
neither  aga'nst  Me  cotst'itntioo 
of  the  United  Stft^es,  nor  a^inst 
the  Laws  of  Nations^ — Amleif  vs. 

3.  The  constitiitioD  of  the  United 
States  has  DO!  g^veo  toCong^ress 
the  absolute  aud  excLutive  control 
over  the  militia  of  thb  States.         Jb. 

4.  Itseemsjthe  power i:ivea  til  Con- 
gress, by  the  8(h  section  of  the 
fir$t  artieU  of  the  constitution,  is 

'  of  a  limited  nature  and  confined 
to  the  objects  specified  in  the 
clauses,  aud  in  all  other  respects 
and  for  all  other  pur{H)9cs,  the 
militia  are  subject  to  the  control 
and  goTenunent  of  their  respeo- 
tire  states.  lb 

.CONTRACT.    - 
5ee  infant 

1.  A  contract  for  the  purchase  of 
goods  by  two,  may  he  for  their 
tqyiol  and  not  for  their  join/ bene- 
fit.— ConnaUy  nds  HmU  6 

^;  If  a  contract  be  made  bv  aa 
infant  and  an  adult,  they  cannot 
both  be  sued  thereon,  but  »>  e 
action  should  be  brought  against 
the  adult  only.  lb. 


CONVEYANCE. 
1  A  deed  of  land  is  not  affecte<l  in 
any  way,  by  not  being  recorded, 
except  as  to  subsequent  piirchas- 
•rs  irom  the  same  vendor,  or  as 
to  $ubflei|iient  ereditors. — Martin 
vs.  Q^^UUbamy  206 

COPARTNERSHIP 

2.  A  contract  for  the  purchase  of 
goods  by  Xv\  o,  may  be  for  their 
e^io/}  and  Tiot  fortfipirjotn/bene- 
fit.— ConiMi/y  ftds.  Hulir 

^.  Quere,  if  when  an  attachment  is 
levied  on  the  property  of  one  co- 
partner,or  joint  owner,tbe  whole 
of  the  property  may  be  taken  in- 
to posaessioii  and  sold,  and  the 
whole  delivered  to  the  pnrchas- 
•rf-^Chatstl  vs.  Bo/fen,  33 

3.  But  when  the  funds  are  reduced . 
to  money  the  court  will  onjy  or- 
4er  so  much  to  be  paid  over  as 
Moogs  to  rhe  partner  sued,  and 
lUff  at  its  dimetieii  order  Men* 


1. 
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rity  to  be  given  fer  that  muietyr 
until  « settlement  betwe^  tbe 
partners.  ^- 

CORONER. 

The  city  coroner  and  not  the  dis- 
trict toroner^is  the  proper  officer 
to  seue  a  writ  upon  the  citvsber- 
iff  of  Charleslou.— Afi7/er  k  Co. 
Ytadon,  1  ^ 

CORPORATION. 

The  Bank  of  the  State  of  Sontk 
Carolina,  though  owned  entirely 
by  the  State,  is  a  mere  corpora- 
tion, possesfiiug  the  same  power 
und  prev^leg^es  of  other  corpora- 
tions.—^afO:  vs.  OMs,  7Zp 


COST. 
See  Tender. 

1.  Less  than  iwenttf  poundi  old  cut' 
rewjf  will  not  carry  cost,  except 
in  pa.licular  Hciiuns  enuroeraled 
in  the  act  of  1799,  (see  these  ex- 
ceptions, note,  (a.) — Elmt  &  C». 

vs.  Bter*  &  Bunnell^  ^ 

2.  When  a  judgment  is  rendered 
aKain»t  a  defendant  he  is  liable  t* 
pay  the  co&ts  and  from  him  the 

'  clerk  should  collect  them.  If  be 
h«*  insolvent  and  unable  to  jphy 
them,  tlipn  the  clerk  may  have 
recourse  to  the  plaintiff,  and  may^ 
maintain  his  action  against  bint 
for  ."jervices  performed. — Conic 
vs.  Ft/a. 
8  In  this  stafe,  costs  abide  the  dr- 
termination  nf  the  case,  and  the 
.  clerk  may  collect  bis  own.  Hf 

4.  ft  tetmi  the  plaintiffs  have  no 
power  to  receive  or  collect  the 
costs'of  the  officers  of  court.  iiy 

5.  Under  the  act  of  1733,  allowiag 
mafristrates  doable  costs,  in  any 
action,  8uit,bill,  plaint  orinforma- 
tion  commenced  or  prosecuted 
against  them,  they  may  recover 
double  costs  in  qui  tarn  actions 
brought  against  them. — BMrkt^ 
dalevs  Morrimn^  16^ 

0.  Ifthe  plaintiff  sue  in  the  general 
jurisdiction  of  the  circuit  court, 
for  a  sum  above  the  summary 
process,  and  it  appear  that  the 
debt  sued  for  has  been  reduced 
by  direa  pasfments  within  the 
Mmuaary  JarisdietioD|be  cub  re«  - 
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lb. 
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CAver  b^t  sun.  pro.  cotU;  but  if 
Jt  l>«  so  reduced  by  dUcounioj^ 
on  the  trial  an  iwiepsnd'nU  de 
mand,  full  costs  are  allowed.-^ 
SmUk  vs.  M'Masters,  288 

X  And  where  the  plaintiff  sued  for 
a  sum  above  the  turn.  pro.  jurist 
diction,  and  it  vras  reduced  to  75 
cents  by  the  discount  of  an  inde- 
pendent dema^id,  yet  the  oo«rt 
allowed  full  costs.  lb. 

9.  Where  a  sheriff  advertises  pro- 
perty in  a  district  where  a  ^zett« 
is  printed,  he  is  entitled  to  re* 
ceive  the  costs  of  printibg  such 
advertisement, and  nothing  more. 
~5/a/evs   Becktt,  290 

9.  -When  property  is  for  sale  by 
sheri^  in  districts  where  gazettes 
are  printed  the  advertisement 
jKDnst  be  published  in  one  or  more 
of  them;  and  where  there  are  no 
gazettes  printed,  notices  must  be 
yut  up  at  the  coart  house  door, 
and  at  two  other  public  places  io 
the  district. 

10.  And  it  is  not  necessary,  in  dis- 
tricts where  gasettes  ai:e  pub- 
lished, to  ^ive  any  other  noticei 
than  in  a  gazette 

11.  But  where  a  gazette  is  not  pub- 
lislied  within  tlie  district,  but 
there  is  one  within  forty  miles  of 
the  court  house,  advertisements 
must  be  published  in  such  gazette 
as  well  as  at  the  places  hn  the  dis- 
trict, /fr- 

12.  In  all  cases  where  the  law  re- 
'   quires  the  publication  in  the  ga- 

jBctte,  the  sheriff  is  entitled  to 
0uch  costs;  and  where  it  requires, 
als«,  three  other  advertisements 
in  the  district,  the  sheriff  is  enti- 
tled to  the  fees  for  such  maua- 
script  advertisements 

13.  For  advertisements  not  pub- 
'    liahed  in  a  gazette,  the  shernf  if 

entiiled  to  $\^  for  the  first  time, 
apd  50  cents  for  each  succeed- 
iog  advertisement  in  the  same 

case. 
44.  Where  there  are  a  number  ot 
'  plaintiffs  against  the  same  de- 
fendant, and  his  property  is  ad- 
vertised under  all  their  execu- 
tions, the  sheriff,  is  still  only  en- 
tilled  to  the  costs  of  one  adver- 
tisement; as  all  the  plaintiflb  ] 
names  ''an  be  put  ioto  ths  same 
4dTtriieiiitii.t. 
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eOTTM. 

Under  the  act  of  iB^  r<»ndering 
it  ludiciuble  for  *^  knowingly  and 
wilfully  packing  or  patting  into 
any  bags,  baje  or  balae  of  cotton, 
any  stone,  wood,  trash- cotton, 
cotton  seed,  or  any  matitr  or  thin§ 
whattocver  4^.^*  a  per:«on  may  ba^ 
convicted  for  fraudulently  pHck* 
ing,  putting  and  pouring  a  large 
ami  undue  quantity  of  water  into 
bales  of  cotton  with  iulont  to 
cheat  and  defraad&c— 5/a<c  vs. 
Uolman,  306 

,  1  he  expression  ^^any  mtUter  or 
</it/tg,"  IS  not  reetncted  to  the 
tilings,  **8tone,  wood,  &c,"  speci- 
fied in  the  preceding  part  of  t^e 
clause.  I.b. 

The  rale,  that  general  terms  in 
a  criminal  statute  are  restricted 
to  the  particalar  offeuces  ena* 
merated,  does  not  apply,  except 
in  those  cases  where  there  issoin* 
repugnance  or  incompatibility 
between  the  specific  and  general 
cxfiressions. 

As  under  the  act  against  tr  ding 
with  a  .-lave,  the  telling  goods  to 
a  slave  for  cash,  was  held  indic- 
table ander  the  general  words  of 
the  act  **  or  shall  othcrvfisc  deal, 
trade  or  traffic.** 


lb. 
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COVENANT. 

In  an  action  of  covtfuxtu  on  an 
agreement  under  seal  the  plain- 
tiff may  recover  damages  lo  the 
•stent  sustained  without  regard 
to  the  penally;  but  in  de6<  only, 
to  the  amount  of  the  penalty. 
The  recovery  in  either  case  will 
be  a  bar  lo  the  other.— 5fro6el  vs. 

Large. 

Defendant  leased  to  plaintiffs. 
Nelson's  Ferry,  and  two  hundred 
ncres  of  land",  and  covenanted 
with  plaintiffs  to  furnish  on<^  half 
of  the  laborers  necessar\  to  erect 
a  bridge  over  a  neighboring 
crtftk,  and  to  assist  in  opening  a 
new  road  to  the  Ferry.  From  the 
nature  of  the  covenant,  it  was 
held  that  the  plaintiffs  were  the 
actors,  and  that  the  defendant 
was  not  bound  to  move  io  the 
matter,  until  he'  had  notice 
that  the  plaiBti^  were  ready  fo 
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•ngagA  In  it,  nor  wu  he  bound 
to  contribute  to  tbe  expens«^suii- 
tUthey  were  incurred,  \\\e  bene- 
fit bein^  uiore  iminediHte  to  the 
plaintiff*. — Davit  fy  Lthre  %*f. 
Qourdin.  1 1^ 

9,  To  an  action  on  a  contract  con- 
taining mutual  covpnants.  the 
defenflant  totalce  advaiiiA<>(>  of 
any  breaches  on  tbe  part  of  tbe 
plaintiff,  bv  way  of  discount,  must 
•pe-ify  the  breaches  particularly 
In  his  notice  ofdiacouat. — Mav€r» 
kk  vs.  Gibbs.  316| 

COCRTS. 

i.  12  h  circuit  Judge^  whose  duty  it 
may  be  to  ho  d  any  parti i-ular 
court,  dhoulil  t>e  absent  from  in- 
disposition,  hr.  any  other  circuit 
jucfge  is  aulliorised  to  supply  his 
|ilace.  Th«*  judj^et  of  the  apneal 
OOMH  are  only  required  to  do  so» 
Sn  case  of  the  absence  of  any 
circait  Jlidge  or  chancellor.-^ 
Fhming  vs  Lyvn,  183 


jury  are  not  at  liberty  to  ^dopi 
or  teject  tbe  rule,  Ht  their  |.lea> 
suie  — Hifan^  va.  BaHrich, 
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CUSTOM. 

Stt  Utag€. 

DAMAGES. 
See  Dtbi. 

i«  In  ao  action  of  tootnani  on  an 
ai^reement  under  seal,  the  plain- 
tiff may  recover  damages  to  the 
extant  sustained  withuot  regard 
to  the  penalfyf  but  in  deM  only 
to 'the  amount  of  the  penally. 
The  recovery  in  either  case  will 
be  a  bar  to  the  other.— 5iro6eA 
▼a.  Lor^c,  .  114 

ft.  SamecAie^  112 

3.  The  eeueral  rule  is,  that  what- 
ever damages  the  plamt  ff  may 
have  su^tH'ned,  in  an  action  of 
de6'«  he  (^n  only  recover  mere 
nommal  tla  pares,  beyond  the 
penalty,  -Jb.  llj 

i.  On  the  plea  of  nonett  factum  to 
a  l>on'l  couditioDcd  to  perform 
covenants,  the  plaintiff  must 
have  B  verdht,  if  the  bond  be 
proved;  and  oq  a  reference  to 
the  jury  to  assess  the  damag;es, 
they  cauiiot  f\ih\  fur  the  defend- 
ant.— P«iTv,  Vs.  Cfymorct  t46 

S.  Where  a  rule,  at  law,  is  estab- 
lished lor  aasessiii^  damages,  the 


5.  A  baiUee  lor  h  n*  is  liable  for 
any  injury  the  hued  properly 
sustains  liom  his  iiegl:g£occ,  and 
the  jury  caonoU  at  iheir  arbi- 
trary disci  etioii,  a£scifc»  the  \iro- 
perty  at  a  value  much  le^  than 
its  true  value — IVucy  v.  Freshly t  W7 

DEBT. 

1 .  In  debt  damages'  can  only,  be  re- 
covered to  ihe  am*  unt  of  the 
i)ctiiiUy. — Sirobeh  v*.  Large^         114 

i.  Coveonnt  u>  f  reot  a  steam  ea- 
gine.  Peualty  $1,000.  Inanac- 
tion  ol  debt,  on  the  covenant, 
dama^esi  ftan  not  be  recovered 
beyond  the  penalty.  And  a  ver- 
dict for  tbe  p  iiuity,  with  interest 
from  the  date,  set  s»ide,  niti  in- 
ter"St  be  remitted: — lb.  11% 

3.  The  general  rule  is,  that  what- 
ever damages  the  plaintiff  maj 
have  sustained,  m  an  action  of 
debt,  he  can  only  recover  mere 
nominal  damages  beyond  the 
penalty. — /6.  IIC 

DEBTS,  ORDER  OF  PAYMENT. 

1.  A  oebt  due  to  the  Bank  of  tho 
State  of  South  Carolina,  is  ool  a 
debt  'luc  to  tiie  pttblie,  and  can 
claim  no  priority  on  that  ground. 
— Bank  vs.  Otbbrt 

2.  The  Bank  though  owned  en- 
tirely by.  the  State,  is  «  mere  cor- 
poration, possessing  the  same 
power  and  privilegea  of  other 
corporations. 
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DEED. 
See  Evidence.    Bemd. 

1.  What  is  sufficient  evidence  t» 
prove  a  deed  where  one  subscribe 
ing  witness  made  hu  mark  and 
did  not  remember  it,  and  the 
other  witness  not  recolleetii^ 
the  fact  either — JUartint  va. 
(^uatUtMm. 

2.  By  the  law  of  En«cUnd,  a  copy 
of  a  deed,  duly  enrolled,  is  as 
good  evidence  as  the  original 
ilself;  and  was  the  law  ol  this 
state  till  the  case  of  PurHt  ys. 
J^eMsaa,  a  deqisia^  tiioh  te  kp 
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l^rettcil,  deeideJ  that  (he  Iws  of 
til*  origioal  ma»*t  he  proveJ,  to 
admit  a  copy. — Peay,  vs  Pickeln  318 

9>  BUi  (o  prove  thv  lo5s,  the  coart 
will  only  require  the  bert  evi- 
dence the  nature  oi  the  case  ad- 
nits  of;  and  the  only  way  of 
proving  the  loss  oi  any  thin«:« 
19  by  ffhewiug^  thnt  it  has  been 
sought  for,  where  it  in<ght  baye 
been  expected  to  be  found,  or 
was  usually  kept,  and  that  it 
could  uot  ho  found.  lb. 

>^.  So  the  de«truction  of  a  paper 
may  be  presumed  from  circum- 
ttances;  as  the  b«rniQ£  of  a 
house,  the  loss  of  a  vessel,  or  the 
ravages  of  war.  lb. 

fi»  A  copy  of  a  deed  executed  in 
1779,  and  recorded  in  the  Regis- 
ter's office  in  Charleston,  was 
Admitted  in  evidence  upi»u  proof 
of  diligent  search  having;  been 
Made,  where  it  was  probable  it 
should  be,  on  the  presumption  of 
its  barm;;  been  tlistroyed  during 
the  revolutionary  struggled.  lb, 

$.  Bee  note  (a)  p.  323 

DEMURRER. 
\.  Upon  demurrer,  notwithstand- 
ing the  delects  of  the  pleading 
demurred  to,  the  court  will  give 
judgment  against  (be  party 
whose  pleading  was  first  detec- 
tive in  substance. — TcUvande^  vs. 
Crifpt^  147 

DEVISE. 
StefVUL 

DISCHARGE. 
Ste  BiUs  of  Exchange  and  Prominorjf 

1.  The  acceptance  of  an  obliga- 
tion ol  an  inferior,  or  even  of  an 
equal,  degree  does  not  extm- 
guish  a  prior  obligation.-Bas^<^, 
▼1.  Wrig/U,  484 

gi  So,  the  taking  of  a  new  bond« 
it  seems,  is  no  extinguishment  of 
a  prior  bond,  and  the  obligee 
ney  proceed  on  either.  lb 

DISCOUNT. 
Sm  IntokotetU  Dfbtar. 
1 .  0«bt«  to  b«  set-e44ttaft.be  ma* 


tunlly  iubiitlwg  debts  at  the 
lime  the  uctou  is  brvugiii;  and 
where  IUp  u«'ienuau4  hud  made 
a  fttdHtouai  baigaiu  lor  a  note 
against  the  plaintill  wHh  a  third 
person,  but  the  agreement  was 
never  executed  till  the  suit  wa» 
brought,  it  IS  not  such  a  suosist- 
mgdebt  as  can  be  set  aS-  Slup'  * 
perdf  vs.  Turner,  24V 

"2.  2?o,  ihe  same  doctrine  prevails 
ui  cases  of  bankruptcies.  1'he 
set-off  must  have  been  an  exist- 
ing dt  V>t  between  the  parties,  at 
the  same  time  the  bankruptcy 
happens*.  Ik. 

3.  So,  the  same  rule  applies  with 
rtgard  tu  adioini>trator9.  The 
sel-oiT  mustha\e  b«>eii  tLUtually 
sut>i>i6tiLgut  the  death  oi  the  iu- 
testate.  lb, 

4  I'he  cases  of  HtynoI4*y  vs  Bar- 
ing, and  Hullivan,  vs.  Monlairue^ 
iDoug.  106-1 1.\) said  lo  be  over 
ruiod.  lb. 

To  an  action  on  a  contract  con- 
taining mutual  coveouuts,  the 
def' iidant  to  take  advantage  of 
any  breaches  on  the  part  /  the 
plaintiff,  by  way  of  discount* 
must  specify. the  breaches  par- 
ticularly in  h>s  tLuticA.  of  discount. 
Jiavtrickt  vs.  Oi'ib*,  310 

6.  To  an  acliou  ^^ronght*  upon  a 
note  ^iven  lor  the  purchase  nio« 
ney  ol  a  tcact  of  laud,  the  deiend- 
am  cannot  set  op  by  way  ot  de- 
fence, an  6utBtandmjE  titiC  for  a 
part  ol  it,  winch  out  standing 
title  had  Oeen  bought  up  t.y  the- 
plamtitf  (vendor)  since  he  soU 
to    the  dHeoiiaut; 

For  if  a  ma-i  a'^iI  land  to  which 
he  has  no  title,  and  afterwarda 
acquire  a  title,  he  is  estopped  by 
his  first  deed  to  say  he  had  no 
title  at  the  time  he  sold. — C«-a^, 
vs  Heedcr,  411 

7.  A  plaintiff  may,  at  any  time  be- 
fore the  verdict  is  roud  by  the 
clerk,  submit  to  a  nonsuit,  and 
a  delendant  who  pleads  a  dis- 
count,  may*  under  the  same  cir> 
cumstances,  discontinue  or  with- 
draw his  Uiseouiu.*<-.£>0e4?,  vs. 
HankM.,  555 . 
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DISTRESS.  I 

See  Replevin.    Tenants  in  Common. 

).  A  lanliord  cannot  disUain  upon 
aay  other  property  than  person' 
al  duLtteU.— Hamilton,  vs.  Reedy,    38 

2.  But  he  canaot  clisirain  upoopcr* 
tOTthl  ehaUtU  after  they  are  lu 
the  custody  oi  the  law,  viz:  as 
after  bcmg'  levied  on  ubder  a  fi. 

m 

^.  By  the  «itatiite  of  Anne,  no  goodt 
or  ehatlUt  taken  on  any  lands 
leased  for  lite,  years,  kc.  shhU  be 
taken  in  execution,  anleaa  the 
party,  at  whose  suit  the  eiecu- 
tion  is  sued,  before  removal  of 
goods,  pay  to  the  landlcrd  the 
arrears  of  rent,  if  not  exceeding 
one  yearns  rent.  lb 

A.  Bat  the  same  right  oi  the  land- 
lord does  not  exist  as  to  ehaileU 
ftal;  but  chattels  real  may  be 
sold  exclusively  for  the  satisfac- 
tion of  the  execution. — Ih.  39 

5.  What  is  a  sufficient  notice,  see 
note  (tt)  39 

6.  In  an  avowry  for  doable  rent, 
under  the  actof  1808, the  avowry 
need  not  state  that  three  months 
notice  in  writing  to  quit  was 
served  on  the  tenant,  where  the 
tenant  himself  gave  such  notice 
of  bis  intention  to  quit' — Thil' 
vande,  vs.  Crippt,  147 

^,  After  verdict  upon  an  avowry 
for  double  rent,  a  demand  before 
the  distress  will  be  presumed. 
But  when  the  tenant  himself 
gfives  notice  of  his  intention  to 
quit,  a  demand  may  be  made  af- 
ter distress;  and  qrurt,  if  any  de- 
mand IS  necessary.  lb. 

-%.  Notice  by  the  landlord  to  the 
eherifT,  before  the  whole  of  the 
goods  are  removed  off  the  pre- 
mises, is  in  time,  under  the  statute 
8  Anne,  c.  17,  to  entitle  the  land- 
lord to  de<uaud  of  the  sheriff  one 
yearns  rent;  or  should  the  goods 
sell  for  less  than  one  years  rent, 
then  for  as  much  as  they  produce, 
after  payin*  the  sheriff  ^ach  costs 
aa  were  incurred  before  notice 
given  him  of  the  rent  daQ,Qnd  af- 
ter all  just  allowaniceB.— ^ar-> 
gart^  vs.  8u}ifl^  378 

9.  The  accepiauce  of  an  obligation 
jDf  an  inferior,  or  even  of  anecpial 


degree   does  not  eztiiiguisli   « 
prior    obligation. — Bailey^    TS. 

10.  liie  giving  of  a  bond  or  note 
for  rent  la  no  satisfaction,  because 
the  party  has  a  higher  security 
by  distress. 

U.  The  landlord  cannot  distrain 
until  the  rent  is  due  by  the  terms 
oi  the  agreemtrnt. 

EJECTMENT. 
See  Tresposs  to  Try  Title. 

EQUITVUF  REDEMPTION. 

See  Mortgage. 
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ERROR. 

See  Pleading. 

ESCHEAT. 

I.  By  the  actot  1787,  tkcrsonswho 
claim  land.'  by  grant,  previous  X» 
the  4th  July,  1776,  orbyjfce 
years  possession  pretnous  to.  that 
time  are  exempt  from  the  opera- 
tion of  the  escheat  laws. — fVil- 
kins  \9.  Tart,  Sl% 

K  the  statute  of  limitations  has 
run  Bgamibt  an  individual  before 
his  death,  the  escheat  laws,  after 
his  death,  cannot  operate  against 
the  individual  who  has  a'u^uired 
a  title  by  possession.  lb, 

3.  When  escheated  lands,  by  act  of 
assembly,  are  vested  m  the  tni»> 
tees  of  a  public  Academy,  they 
may  be  barred  by  the  atatute  of 
limitations.  .  tb. 

ESTOPPEL. 

1.  Neitlier  the  plea  of  nil  fiabuii 
in  teneinenfu,  nil  demiset,  nor 
rtenpaisaj  can  be  pleaded  (o  co- 
venant for  rent  on  an  indenture, 
for  it  operates  as  an  estoppel. — 
Maverick  vs.  Levfis  ^  Oibbs, 

2.  But  the  estoppel  only  eiiste 
during  the  contmuaoce  of  the  oc- 
Ciipalion  of  the  tenant;  and  If  he 
be  ousted  by  a  pommount  title 
he  may -plead  it  lb 

3.  An  outstanding  title,  alone,  will 
not  discharge  a  leasee  by  indeii* 
ture.  He  must  be  evicted,  or 
prevented  from  entering  or  from  ', 
enjoying  the  thing  demiied,  by 
virtue  of  such  title;  and  he  mok 
«et  out  the  title  In  irts  f  !e9^  end 
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sbftvr  pirti^larlf  h»«r  it  artfes.     tb. 

A.  Wbere  a  person  was  in  possession 
by  an  oubtanding  lease,  and  re- 
fused to  give  possession  to  the 
lessee,  it  is  tantamount  to  an 
eviction.  Jh 

5.  Upon  an  action  lirou2;bt  upon  a 
note  given  for  the  purchase  oio- 
ney  of  a  tract  of  tand,  the  de- 
fendant cannot  set  up  by  way  of 
defence,  an  outstanding  title  for 
a  part  of  it,  which  outstanding 
title  had  been  bought  up  by  the 
plaintiif  (vendor^  since  he  sold 
to  the  defendant;  for  if  a  man 
^ell  land  to  which  he  has  no  title, 
and  afterwards  acquire  n  title,  he 
is  estopped  by  his  first  dead  to 
say  be  had  no  title  at  the  time  be 
sold. — Craig  vs.  Reedevt  411 

-C.  Where  a  defendant  was  taken 
under  a  bail  writ,  and  the  slieriff, 
by  mistake  took  a  bond  for  the 
prison  bounds, stating  deferidants 
imprisonment  to  have  been 
under  a  ca.  sa.  the  court  held  the 
bond  void,  and  that  thr  defend- 
ant was  not  estop]>ed  to  shew 
that  there  was  no  ca  ta. — Miller 
vs.  Bagwell,  429 

7.  A  recital  to  amount  to  an  estop- 
pel, must  come  from  the  party  to 
be  estopped,  and  not  from  the 
opposite  side.  lb 

9.  What  cases  amount  to  an  estop- 
pel and  what  not  lb. 

EVICTION. 

I.  Where  a  per»<on  was  in  posses- 
sion by  an  outstanding  lease,  and 
refused  to  give  po^sessioa  to  the 
new  lessee,  it  is  tniilHmount  to  an 
-eviction. — Maverick  vs.  GibhSy      212 

f>.  No  particular  words  are  neces- 
sary to  constitute  a  lease,  but 
there  must  be  an  interest  in  the 
freehold  convoyed.  And  au 
agreement  to  take  charge  of  a 
farm  and  to  work  on  shares  if  not 
voch  an  ontslunding  lrp«c,  as 
will  amount  to  an  eviction, 
where  the  person  in  possession 
«oder  such  agreement  refused  to 
deliver  possession  to  the  lessen.      Ih 

EVIDENCE. 
^ .  Payment  made  after  suit  bnmght 
can  not  be  glvon  in  evidence 
itnder  the  general  issue;  but  all 


matters  of  defciicb  arising  ntttr 
action  brought  must  be  pleaded 
puii  darrien  continuance. — Elnu 
h  Co,  vs.  Beers  and  Bvnnelt,  1 

2.  Facts  and  circumstances  may  be 
given  \p  evidence,  by  way  ot 
mitigation,  which  \ver<;  the  in- 
ducements to  a  transaction;  even 
though  they  may  happen  to  in- 
volve character. Wiodes   vs. 

Bunch,  ^ 

3.  So  in  trespass  iguare  elaiuum 
fregit,  in  mitigation,  defendant 
may  prove  the  land  to  be  his, 
and  that  the  plaintiff  had  obtru- 
ded himself  into  the  possession, 
that  he  was  a  vagabond,  and  that 
he  had  obtruded  himself  into  the 
place  for  the  purpose  of  preying 
upon  the  nighborhood  and  tra- 
ding with  their  slaves.  11. 

4.  In  an  action  by  the  indorsee 
against  the  drawer,  the  indorser 
is  a  competent  witness  to  ptove 
usury. — Knighl  vs.  Packard,  7l' 

5  The  doctrine,  in  Wallon  vs.  Shel- 
ly^ ''that  aper.son  is  not  a  conipi- 
tent  witness  to  impeach  a  secure- 
ly which  he  has  given,  though  he 
is  not  interested  in  the  event  of 
the  suit,'  is  not  the  rule  in  thrs 
s^ate;  but  or  the  contrnry  that  of 
Jordaiue  vs.  lAuhbrooke^  is  the 
law  of  this  state.  i>, 

6.  The  case  of  Canity  vs.  Sumhr, 
(2  Bay  98,)  said  by  the  court  to 
be  incorreclly  reported;  as  the 
wit  new  offered  there,  was  the 
plaintiff  in  the  cause,  upon  which 
ground  he  must  have  been  re- 
jected; £5. 

Ou   this  subject   see  the   cases 
collected  in  note  (c)  page  7^ 

,  The  act  which  authorises  a  sur- 
vey in  trespass  to  try  title  is  not 
imperative,  and  was  never  de- 
signed (o  be  used  when  unneces- 
sary Either  party  may  resort  to 
it.  to  prove  the  identity  of  their 
lands,  where  they  have  not 
oth«r  sufficient  eviilonceliiereof. 
— Cruiktfianki  vs.  Frenn,  E4 

8.  Where  judgment  goosliy  default 
evidence  of  the  locus  in  quo  isun- 
nec.eEsnry  tt. 

9.  Quare.  Whether  und<>r  (he  sta- 
tute of  frauds,  parol  evidence  is 
admissible  to  prove  the  conside- 
ration of  an  undertaking  to  pay 


608 


INDEX. 


the  debt  ot  another,  when  it  is 
not  expfpsfwd  in  the  aercement 
^(,»vifp_  [^fot  v«   Tat  el, 

10.  T^'"  CHSP*!  of  fVnt'nvs.  Warlters, 
Rnnsny^n.  If  in  rt,que9Uonfcrl  and 

11.  Johnsnn.J.  Thou<rht  if  the  c  ^n- 
Iraci  coii«'st**d  of  mutuHl  promi- 
(Kes,  the  whole  should  ne  in  wri 
tinf»,  as  conslitutini;  the  asT^^- 
ment;  but  if  of  a  Momisc  founded 
on  a  p«*st  consideration,  ti^«  prO' 
tnue  only  n»»ed  He  in  writing. 

12.  The  ronrt  connected  an  order, 
written  1o  deff-ndaot,  to  the  pro- 
mise in  wrilin«;,  of  the  same  date, 
to  shnvr  tlio  consideration;  the 
order  beine:  written  op  the  faith 
of  funds  In  his  hands. 

13.  Where  th*>r  defendant  drew  vn 
order  on  another  perion  in  favor 
of  the  pleintitr,  the  plaititifftnnst 
alleee  and  prove  in  a  suit  a^iirist 
fhp  drriw»^r  that  he  presented  the 
c»rd  T,  that  it  was  not  accpied, 
«r  t'lnt  't  was  arcepfod  and  not 
pn»d,  md  that  the  d»'frndant  had 
n')tir;»»  of  the  non  acceptance  or 
Ron  nHynent.  Merely  stating 
tha*  s'ir'h  third  person,  **aIthough 
©ften  rRqMC<<ted  t'»  pay  to  the 
plninlrlT.  had  hitherto  wholly 
Tie<'l«*cf'»d  and  refused,"  is  not  a 
auffirtprit  allegation. — Trtadway 
vs.  Nicks, 

14.  In  declaring  on  contracts  not 
und/»r  -soal.  which  do  not  contain 
witliin  thpins«»lves  the  aolcMOt^l- 
«d2:'^ment  of  a  c^onsiderntion,  or 
from  which  a  considnration  is 
n<»t  implied  bv  law,  it  is  incum- 
bent on  plnintiflT  to  set  out  and 
prove  a  consideration. 

Set  the  App^mlix. 

15.  Wliat  is  sufficient  evidence  to 
prove  a  deed  where  one  snhscri- 
Din^  witness  mait  hit  'nark  and 
did  not  remember  it,  nod  the 
other  witn;*Mn"l  recoHectioi;  the 
fact  either. — Mariin  vs.  Q,uat tie- 
ham, 

16.  Th**  delivery  of  property,  on  the 
marriai^e  of  a  child,  is  nresiimp- 
tion  of  a  i^ift,  and  will  be  conoid- 
cred  as  snrli,  nnles'«  tlieie  be 
something  to  connt*»pa»'t  the  pre- 
sumption, and  this  without  re 
^rd  to  time. — Bttl  vs.  8lrolher, 
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1 7.  The  snbscribltt^  witness  t«  » 
contract,'  whether  under  seal  o# 
not.  Mi'i  t  i.n  all  V\'e  ^  at  common 
lav.  bf;  produced  if  alive,  and 
wilhin  ihf.  jnristlirthn  of  the 
murt. — Touynsend  vs.  Coringion'  21^ 

18  The  act  of  1602,  is  confined  to 
bonds  and  notes,  and  as  to  them 
dispenses  with  t.Me  a(t<«ndanoe  of 
the  subscribing^  witnon,  unless 
the  defendant  swear  the  bond  or 
note  was  not  sij^ned  by  him,oriR 
the  case  of  an  execotoror  admin- 
istrator, that  he  believes  it  is  not 
the  signature  of  their  testator  or 
intestate.  Ik. 

See  Xote  •/  Catet. 

29.  The  deelaralions  of  a  person 
who  has  taken  possession  of  land 
and  held  it  for  five  yeMS^  may  be 
giren  in  evidence  to  shew  in 
what  right  he  held,  whatberin 
his  own  right  or  as  teatnt— -fltfl 
vs  Jfimeti 

20.  But  a  man's  loose  declarations 
will  not  be  faflfered  to  pcevail 
ag-airst  the  truth  of  the,  ease  as 
ascertained  on  the  trial.  '  R. 

21  W  I  ere  a  man's  rights  depend 
on  his  acts,  his  declarations  may 
be  «iven  in  evidence  tosbew  the 
nature  of  those  nets.  iS 

22  In  debt  on  an  administiation 
bond,  against  the  administrator 

Jind  teetirilpf  n  d*fcree  obtained 
before  the  ordinary  against  tlie 
administrator,  may  be  given  in 
evidence  to  shew  the  amount  of 
damatres.  Thongb  the  secoritr 
was  not  snmmoned  when  the  aiK 
inini^trat'tr  was  called  to  ac- 
count.—Ly/e^vd.  Ca{/fwelf,  el  ol.  9t£ 

23.  The  declarations  of  deeoased 
persons,  who  shall  appear  to  have 
bf^en  in  a  situation  to  possess  (ho 
information,  and  not  inteveste^ 
are  admissible,  on  qnestions  ot' 
boundaries ;  as  the  dec'aratiovi 
of  surveyors,  chain  carriers  lie. 

24  But  it  the  deolarations  are 
made  pott  litem  tnoinm  they  am 
*nad missive,  unless  they  are  tlie 
rep^fifronofthesamediv  larations 
mnd'*  before  8oit.-~Coflfr  vs. 
Spear,  SS^ 

25.  See  note  of  cases,  whrro  rfr- 
elwrations  or  htitrfog,  nay  be  giv-       ^ 
en  in  evidence,  23D 
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^.  A  parol  releMe  cnnnnt  prarail 
••air»stad«»crt.  8f>  wiiei^e  A.  j^ve 
th»  sherifThiff  bond  to  produoA  a- 
slave  na^nf'd  B  at  a  certafn  day, 
be  cannot  prove  by  parol  that 
the  sh<»piff  a»rec'J  \**  receive  a  ne- 
inro  named  (\  instead  of  B. — 
Perry  v«.  Clymore^ 

in.  The  declarations  of  of  a  stif- 
▼eyor,  dead  at  the  time  of  the 
trial,  who  o''<^inaUy  located  the 
land,  arc  adnistible,  on  a  ques- 
tion as  to  the  locatioo.  Bl^kt 
vs.  Sutherland^ 

"SS.  The  declarations  of  a  party 
when  accompanied  by  an  act, 
tnay  be  received  in  evidence  as 
Explanatory  of  that  act  as  cunsti- 
ti  n?  a  part  of  the  rc«  s^tlm. — Vw- 
piiiivi.  BrannoHt 

^9.  So,  where  the  plaintiflf  ^ve 
in  evidence  the  acknowledge- 
ments of  B.  an  incompetent  wit- 
neis,  that  he  held  as  tenant  tor 
the  plaintiff,  the  defendant  mny 
prove  B*s  declarations  as  to  his 
motives  and  the  manner  of  his 
tenancy,  as  eiplanatory  of  the 
act. 

i^.  Where  a  tract  of  land  was  sold 
at  sheriff  sale  as  the  property  of 
C.  in  an  action  to  try  titles  be* 
Iween  A.  against  B.  the  purchas- 
er, a  plat  of  resurvey  made  for 
C.  may  be  given  in  evidence  to 
ebew  the  extent  of  the  defendants 
possession. 

m.  There  are  some  exceptions  to 
tbe  rule,  tbat  a  jiidgment  cannot 
hn  given  in  evidence  to  affect 
any  but  parties  or  privies  ;  as 
where  it  constitutes  a  link  in  a 
diain  of  titles,  or  gees  to  establish 
a  collateral  fact ;  as  to  shew  that 
the  declarations  of  a  tenant  could 
have  no  alTect  upon  the  ri|e;hts  of 
the  parties  from  the  situation  in 
which  he  tiiood. 

^.  No  color  of  title  is  necessary  to 
give  a  party  a  right  by  possession. 

'Sa.  After  the  quiet  enjoyment  of 
lands  for  five  y«ars  (now  ten)  the 
law  prttumet  a  titU  in  the  occu- 
pant which  may  have  been  lost 
by  accident.  The  possession  is 
substituted  in  the  place  of  title. 

34.  The  possJession  beine  proved  by 
Other  evldeneej  the  deed  is  oaly 


looked  to  as  defining  Ita  entent, 
and  tor  that  purpose  a  mere  sur- 
vey is  as  hisfh  evidence.  "  Ift* 
96.  If  a  person  be  in  possession  of  a 
particular  lot  or  trace   of  land, 
well  known  bya  particularnamey 
the  bonnds  of  which  are  distinct- 
IMS     ly  marked,  it  would  be  sufficient 
to  authorise  the  iury  from  pos- 
session of  a  part  to  find  a  verdict 
for  the  whoUf  even  though  the 
po8s«^ssor  should  have   neither 
deed  nor  plat.                                  0. 
268|35.  Whenever,  therefore,  a  person 
holds  by  possession  only,  a  deed, 
plat  or  any  other  color  or  sem- 
blance   of   title,  will,    usually, 
furnish  of  itself  sufficient  evidpucE 
of  the  extent  of  his  possession, 
M\      without  any  other  proof.                fi, 
37.  When  he.basaotsDch  evidence, 
he  mav  resort  to  any  other;  such 
as  visible  marked  lines,  adjaceiU 
ditches,fences,  or  any  other  ihivt 
shall  be  satisfactory  to  tbe  minds 
of  the  jury.                                     J^. 
38      Stale    demands    or     claims    ' 
of  land  are  not  to  .be  encoura- 
lb.     ged.                                                   1^. 

39.  There  are  t<vo  classes  of  cases  ' 
in  which  parol  evidenceisadmis- 
sible  to  explain  or  .carry  into  ef- 
fect a  deea. 

One,  where  tbe  deed  refers  to 
Anything,  of  which' it  does  not 
itself  furnish  evidence ;  as  whei;tt. 

lb.  a  person  sells  aU  the  slaves  he 
owns  at  A,  parol  evidence  maf 
be  given  to  proxe  the  number  he 
had  at  tl^  plac*),  at  the  time.  Or 
where  a  man  sells  '*  his  share  qf 
his  fathers  estate,"  it  is  admissi- 
ble to  prove  how  much  he  wat 
entitlea  to. 

The  other  cUuVy  is  where  tbe 
deed  upon  its  face  is  certain  bpt 
some  ambiguity  is  raised  by  parol, 

fb.  there  the  ambigMity  mey  be  se- 
moved  by  .pvoi.^ BarUeu   vs. 

a.     BatkUy,  2fl» 

40.  Where  a  sheriff  levied  on  « 100 
acres,  more  or  lest  Ift.  being  a 
part  ofanundividedtraet^&Lc.**  find 
in  his  deed. described  it  as  *'one 
hundred  acres  ,  more  or  less,  pi 

Jb.  land  belonging  to  the  estate  of 
John  Miller,  dec'd,**  parol  evi- 
deot;9.|94d|Bijttible  to  shew  )m>w 
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nnicb  ^9  undivided  part  wag.  lb 
41.  But  as  the  deed  conreyed  on* 
handred  acres  it  could  not  be 
proved  by  p»rol,  that  the  deien- 
dant  had  one  part  by  inheritauc* 
and  another  part  by  purchase,  of 
thirty  aeret  each,  and  thai  only 
i  that  part  was  sold,  wh*ch  he  in- 
heriUd,  as  it  would  he  contradict- 
ing; or  explaining  the  deed,  the 
deed  eonveyinf^  more  than  both 
prU  together.  But  it  would  have 
been  an  ambiguity  <*iplainable,  it 
the  deed  conveyed  teu  tLan  tiie 
two  sharesi  and  detendant  might 
then,provewbich  share  was  sold.  lb 
43.  When  an  ambiguity  is  created 
by  parol,  and  the  deeJ  it^^elf  re- 
moves the  ambiguity,  parol  can- 
not be  admitted  to  control  the 

deed.  Jb 

43.  The  {^enertl  rule  is,  that  where 
there  is  any  doubt  a  to  the  extent 
of  the  tubject  devised  or  sold,  it 
h  a  -matter  of  eitrinsic  evidence 
to  show  what  is  included  under 
the  description,  as  parcel  of  it — 
j^oU lb.  iW 

44.  A  date  is  not  indespensibly  re- 
quisite to  a  bond,  as  it  takes  ef- 
fect from  delivery,  as  in  case  of 
mil  deeds,  and  it  is  admissible  by 
parol,  to  prove  that  it  was  de- 
livered on  a  different  day  from 
that  on  which  it  is  dated.— 5oto- 
mons  vs.  Davii,  274 

4i.  Where  an  action  was  brought 
by  two  partners,  A.  and  B.  on  a 
book  account  and  the  entries 
were  made  by  A,— B.  can  not  be 
admitted  to  prove  the  entries 
made  by  A.  unless  it  be  clearly 
pnv«!d  that  A  Is  out  of  the 
StM«p  --  Walker  ^r  ^ragg  vs 
Parkham,  296 

46.  A  copy  of  the  memorial  of  a 
grant  from  the  State  of  North 
Carolina,  with  a  copy  of  the  plat, 
taken  from  the  Secretary  of 
8tate*s  Office,  in  North  Carolina, 
ngnlarly  certified  by  the  Secre- 
tary of  State,  and  Governor  of 
that  state  by  the  act  ot  1803,  is 
admibsible  evidence  in  this  state 
of  a  grant  and  survey,  if  the  party 
80  offering  it  swear  that  it  is  cut 

•     of  his  power  to  produce  the  on* 
ginal.— Bird  vs.  Smith.  300 

47.  Sy  the  law  of  Bnglandy  a  copf 


of  a  deed,  duly  enrolled,  if  at 
trood  evidence  as  the  original  it- 
self >  and  was  the  law  of  thi^  state 
till  the  citse  of  Purtit  vs.  i?o6Mi- 
jofi,  a  decision  much  to  X^f.  regret- 
te<.,  decided  that  the  h»s«  of  the 
original  mmX  be  proved,  to  admit 
a  copy  — Peay  vs.  Picket,  318 

48.  But  to  prove  the  loss,  tiie  court 
will  only  require  the  b«»«t  evi- 
dence the  nature  of  ihe  ci»se  ad- 
mit? of;  and  the  ooly  WHyof  p.-'ov- 
ing  the  loss  of  any  thins,  "  ^T 
showing  that  it  has  been  sought 
for,  where  it  might  have  been  ex- 
pected to  be  foand,  orwasuaual- 
1'  kept,  and  that  it  could  not  be 
found.  l^ 

49.  So  the  destruction  of  a  paper 
may  be  presumed  from  circum- 
stances; as  the  burning  of  a  house, 
the  lt>Rs  of  a  vessel,  or  the  rava- 
ges of  war.  1^- 

60  A  copy  of  a  deed  executed  iit 
1779,  B  ;d  recorded  in  the  Regis- 
ters Office  in  Charleston,  was  ad- 
mitted in  evidence  upon  proof 
of  diligent  search  having  been 
made,  where  it  was  probable  it 
should  be,  on  the  presumption 
of  its  having  been  destioyed  dur- 
ing tht:  revolutionary  struggles.  lb. 
See  note  (a.)  p.  323 

61.  A  shorter  period  than  twenty 
years  in  this  state,  with  addition- 
al circumstances  will  induce  the 
presumption  ot  the  payment  of  a 
bond  — Blake  vs  QuasA,  34§ 

62.  Having  settled  an  account  in 
the  mean  time;  without  any  no- 
tice taken  of  a  bond,  is  such  ad- 
ditional circumstances,  as  will 
induce  the  presumption  of  pay- 
ment in  less  time  than  twentj 
years.  Mk. 

63  There  are  case^  in  this  state, 
which  would  warrant  a  jury  in 
being  satisfied  with  circumstan- 
ce*, to  raise  the  presumption  of 
payment,  less  strong  than  may  be 
required  in  £ngland.  A. 

64.  The  acknowledgements,  and 
even  |)art  payment,  by  an  heir  at 
law.  on  a  bond,  will  not  suspend 
the  presumption  of  payment  in 
a  suit  against  the  exeentor.  it. 

66.  Under  the  particular  circusn- 
•tancef,  the  court  held  thejaiy 
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Ki|;htwell  iod'forthe  defendant 
After  a  lapse  of  fourteen  yean, 
non-payment  on  a  bond. 
f.  It  seenii  there  19  a  distinction 
between  length  of  time  as  a  bar, 
And  where  it  h  only  evidence  of 
it,  in  the  latter  case  less  time  may 
raise  the  presumption. 

i7.  To  prove  the  amonnt  of  their 
liability,  the  decree  in  equity 
ag;ainst  the  administrator  may  fa« 
givea  in  evidence,  00  a  suit  a« 
gainst  the  securities  on  their 
boud.— -CVtre/tiivs.  SheUon, 

9S.  A  recital  to  amount  to  an  estop-' 
pel,  must  come  from  the  party  to 
be  estopped,  am!  not  from  the 
oppositeside. — MilUrvs.  BagwtUt 

69.  What  cases  amount  to  an  e&top- 
pel  and  whatnot 

00.-  Parol  proof  b  admissible  to 
shew  t hut  a  note  had  been  given 
in  substitution  for  two  other 
Botes,  which  were  thken  op»  in 
order  to  admit  the  two  notes 
in  evidence,  and  to  shew  by 
the  caicaiations  made  in  figures 
on  them,  that  th?  substituted 
note,  by  mittakt,  had  been  given 
for  a  wrong  sum. — Hampton  vs. 
Blakely, 

dl.  Between  the  original  parties, 
evidence  may  always  be  given  of 
the  true  consideration  of  a  note.* 
So  it  may  be  proved  that  it  was 
given  for  the  balance  due  on  a 
settlement  of  accounts,  and  that 
a  mistake  was  made  in  the 
amount. 

^.  The  rules  of  evidence  are  the 
same  in  law,  as  m  equity,  except 
in  some  particular  cases  where 
parol  evidenc'  is  let  .01  merely 
with  a  view  of  affording  the  court 
of  equity  the  means  of  exercising 
its  peculiar  jurisdiction. 

€8.  Where  parol  proof  cannot  be 
admitted  in  equity,  aforiiarin  it 
ought  not  to  be  admitted  at  law. 

M.  The  doctrine  of  parol  evidence 
generally  discussed. 

66.  Parol  evidence  may  be  admit- 
ted to  shew  that  a  note  which  had 
been  given  in  pursuance  ef  an 
award  had  been  given  for  too 
mach,  in  consequence  of  a  mts* 
take  in  the  arbitrators  which  they 

lhe4^lT«t  Ipd  iftimv^  <Q9- 


eovered.— Af  ^M0y  vs.  Jaggirs,  435 

66.  Where  a  parent  suffers  property 
ib.     to  ^D  into  the  possession  of  a 

child  upon  marriage  it  is  prima 
facie  evidence  of  a  gitt.-— Z><- 
grnffimnid  vs.  MUehtUj  606 

67.  Where    bond  was  given  to  the 
lb.     sheriff  tor  the   prison    bounds, 

stating  the  consideration  to  b* 
the  fact  of  the  defendant's  being 
in  custody    under  ea.   ta,   ex* 
trinsic  evidence  i.i   inadmissible 
to  shew  that  the  defendant  wad 

412  confined  in  consequence  of  a  tuf 
render  of  bail  alter  the  judg- 
ment, but  by  inadvertence  the 
boud  wai>  drawn  for  the  prison 

429     hounds— 3fi//«r  vs.  Bagwell,         5^ 

68.  Parol  evidence  is  inadmissible 
lb.     to  prove  a  different,  greater  or 

other  consideration  than  that 
stated  in  a  bond,  and  which 
should  have  been  inserted,  when 

j    it  is  not  stated  lu  the  bond,  '*  and 

I    for  other  eunfiderations.'"  /!&. 

p9.  Nor  can  a  recital  of  an  impor- 
tant fact  be  varied  by  parol  evi- 
d-fnoe;  but  on  the  contrary  it  is 
always  to  betaken  most  strongly 
against  him  who  makes  it;  and 
^^  in  this  case  the  recital  of  the  ea. 
ta.  was  considered  the  recital  of 
the  sheriff  and  not  of  the  obligor,   /ft. 

70.  It  is  noC  a  safe  or  salutary  role 
to  allow  a  contract  to  exist  part- 
ly in  writing  and  partly  in  parol,    fy. 

EXECUTION. 
f^-  See  AmendmeiU* 

1.  By  the  act  of  1816,  the  commoa 
law  is  altered,  and  a  plaintiff  may 
discharge  a  defendant  in  custody 
on  a  ea.  ta.  for  a  time,  with  hia 
consent,  without  impairing  his 
rights,  and  may  retake  bim.'^ 

lb.     Bamttine  vs.  Eggart,  l^ 

2.  EiecutioBs  bind  property 
throughout  the  state,  u-om  the 

76.     time  they    are  entered  in   the 
sheriff's    office.-- IFeodwarJ  vs. 
Jb.     Hilt,  241 

3.  But  a  party  may  loose  his  priori- 
ty by  delay;  as  the  sheriff  is  not 
bound  to  notice  any  executions 
bul  those  in  his  own  office  Jb. 

4.  But  if  an  execution  be  sent  to  the 
sheriff  from  another  district,  he 
if  boondte  enquire  whenfl  W8« 
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lodged  In  aoeb  diffrict,  And  to 
p«y  whet  money  he  may  collect 
to  the  oIdf*st:  but  without  ^ucb 
notice  he  witl  not  be  liable  for 
money  paid  to  a  funior  execution.  15. 

5.  The  act  of  1789,  requlrin/if  me- 
morials-of  all  judgments,  to  be 
recorded  in  Charleston,  only  re« 
Utes  to  parehasers,  or  moH^gea, 
or  heirs,  executors  or  administra- 
tors. 76.242 

9.  >Vben  a  sheriff  levies  on  person- 
al property,  it  becomes  his  own^ 
lor  all  legal  purposes.  Ue  can  - 
maintain  an  action  for  It-  even 
against  the  debtor  himself,  at  any 
timf;  before  the  sale»  or  satisfac- 
.  tion  of  the  execution  — Jtf^C/m- 
ioekvs  Orahamt  243 

9.  When  the  execution  is  satisfied, 
ifotherwije  tbnn  by  sale  of  the' 
property,  the  right  of  the  debtor 
recors,  and  the  right  of  the  sher- 
iff ceases  to  exist  against  him.         lb 

8.  The  sheriffs  right,  still,  howev- 
er, until  return  of  the  property  to 
defendant,  remnins  against  every 
other  person,  than  the  owner,  for 
the  owner  looks  to  the  sheriff  for 
a  return  of  the  property  when 
the  execution  is  satisfied,  and  the 
sheriff  may  maibtain  trover 
agahtstanybut  thelawtol  owner, 
for  a  conversion.  /6. 

9j  Under  the  act  of  181A,  allowing 
executions  to  be  issued  at  any 
time  within  three  years  after  the 
aignijigandenrollingofjudgment, 
without  any  revival  ofthe  same, 
where  a  judgment  was  signed 
89th  April  1822.  and^./a  issued 
the  next  day,  which  was  return- 
ed, without  any  proceedings ;  and 
ro  other  proceedings  bad  until  a 
fi.  fa.  was  issued  the  18tb  April, 
1826,  and  on  the  16(b  June,  a  oi. 
ga.  under  which  the  detf.ndant 
was  imprisoned^  the  court  dis-  ' 
charged  the  defendant,  and  set 
aside  the  ea.  ta.  on  the  ground, 
that  it  Isfned  more  than  three 
years  after  judgment,  and  ivasn  it 


a  renewal  of  the /R./h.-^-Priiwroae 
vs.  Becktt  ^  Wiikinty 
10.  A  levy  is  junmafaiie  evidenet 
of  sati&factioo;  and  where  a  ea. 
sa.  was  expected  but  four  days 
after  a  levy,  before  it  was  possi- 
ble the  levy  coold  ba\'e  been  di»» 
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posed  oC  it  was  held,  thet  all  tba 
proceedings  under  the  ca,  sa. 
were  void. — MUUr  vs.  BagwelU  439 
11*  It  is  no  defence  to  an  actiott 
against  the  securities  on  a  prison 
beUBd.4  bond,  that  property  of 
the  defendant  bad  been  sold  nil* 
dera^./a.  for  the  plaintiff  may 
take  out  both  »JLfa.  and  ea  sa. 
at  the  same  time,  provided  he 
proceed  but  upon  one.  f^. 

12.  Upon  an  appeal  from  a  magis- 
trate  to  the  <idQrt  of  common 

pleas,  upon  the  determination  of 
the  appeal,  ezeciHion  must  issue 
from,  that  court,  against  the  party 
cast  in  the  appeal.— Prtiz^/e  vs. 

13.  And  the  clerk  of  the  coart  most 
sign  the  execution.  /^ 

14.  The  execution  is  not  to  be  id- 
sued  by  the  magistrate  from 
whom  the  appeal  has  been  taken 

15.  A  man^  house  may  not  be  bro- 
ken open  to  take  his  own  person 
or  one  of  hie  family  or  his  goods 
under  an  execution;  but  th4 
sheriff  upon  request  and  deniil 
may  break  the  house  and  do  exe- 
cution upoQ  the  body  or  good?  of 
a  third  per8on.-i)^Ta^nreaif  vs. 
MilchtU.  '       SOS 

16  A  man*8  bouse  is  not  a  castle  or 
defence  for  any  other  penon, 
but  for  the  oWner,  his  tamfly  and 
goods,  and  not  to  protect  another 
who  flyeth  into  the  same.  Jk^ 

17.  So,  where  the  slaves  of  a  third 
person  were  concealed  in  the 
plaint iff^s  house,  il  was  held  the 
sheriff  mit^ht  break  open  the 
doors  to  lake  them  in  execution, 
upon  request  and  rtfuiial  to  de- 
liver them.  J^, 

18.  Where  a  friend  of  a  defendant, 
with  a  view  to  procure  indul- 
gence ^or  the  defendant,  paid  part 
of  the  judgment  agtiintt  the  de- 
fendant to  the  plaint  iff  *s  lawyer* 
upon  condition  that  no  credit 
should  be  given  onthejudgmrat. 
but  the  judgment  to  be  ass^ed. 
to  the  person  so  psying  the  me« 
ney,  as  a  security  for  the  monef 
advanced,  the  court,  refused  a 
I  ale  apen  the  plaioCif*s  aUorny 
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Ipcomp^  him  to  enter  m  credit 
lipou-  the  juJ^meol  lor  the  a- 
moaot  he  had  so  receired.^- 
Cnrson  V9.  RitJiardton^  628 

-49.  NosabMqaeat  ezeeutios  can 
issue,  until  the  preceeding^  one 
be  regularly  returned.  And 
where  ^JLfa-  and  ea.  ta.  are  ta- 
ken out  together,  both  must  be 
returned  before  another  can  is* 
ftUe.  -^enktnt  vj».  Majifrtmi^  660 

jS0.  To  aanertain  whether  an  exe- 
cution has  been  iseued  in  proper 
time  or  not,  reference  must  be 
made  to  the  aotnal  ti  me  of  $tiing 
eu/  ihe  wriL  and  not  to  its  leti.        lb, 

EXECUTOR  &  ADMmiSTRATOR. 

\  Whftre  a  testator  devised  lands, 
''to  be  sold  at  the  discretion  of 
bis  executors,**  (o  be  vested  in  se- 
curities for  his  nephew,  fee.  and 
appeirited  two  executors,  one  of 
ivhom  only  qualified,  and  Ihe 
other  removed  from  tho  state,  he 
falone  who  qualified  moy  sell 
and  convey  the  lauds— CAone/ 
Vs  fHlUponteaux,  29 

S«  A  ntiked  power  given  to  Uvo  by 
nnme^muet  he  eiecuted  jointly, 
but  wtten  the  power  is  coupled 
with  a  trust,  and  it  is  evidently 
the  intention  of  the  testator,  that 
the  trust  shall  be  eiecuted,  in  or- 
der to  affectuate  some  provisioiit 
of  his  will,  then  the  power  may 
ue  exercised  by  one  executor, 
the  other  not  having  qualified, 
the  power  being  viriule  ojffkii, 
and  not  personal.  //i. 

$.  hi  debt  on  an  administration 
bond,  against  the  administrator 
eud  tui»itjfj  a  decree  obtained 
before  the  oidinary  against  the 
Hdministrator,  may  be  given  in 
ttvidence  to  shew  tlie  amount  of 
damages;  though  the  security 
was  not  summoned  when  thead- 
ministnitor  was  called  to  ac- 
count.—Lyiavs  Caldweilf 

4«  It  is  not  necessary  to  summon  the 
seturily  to  an  administration 
bond,  before  the  ordinary,  when 
the  administrator  it  called  to  ac- 
count, ib 

$,  An  action  cannot  be  maintained 
at  law,  on  a  guardianship  bond, 
(as  In  case  of  an  administration 
)Wid)  bejort  the  fctiaantt  have 
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been  acyusted  and  a  specific  sua 
decreed  to  be  paid  over. — Or- 
dinar jf  vs.  Maddox,  ^ 

6.  There  is  no  privity  between  the 
administrator  of  an  execularand 
the  testator.  An  administration 
de  6enuttonmust  be  tHken  out. — 
ffUliamt  vs.  Seabrookf  27| 

7.  But  an  administrator  may  bring 
an  action  upon  a  bond  giyen  lu 
his  intttWe  as  executor  of  a  third 
person  ;  more  especielly  where 
the  bond  was  given  to  the  execu- 
tor *'  his  heirs,  executors,  adminis- 
iratTs  4^  2b.* 

8.  On  the  death  of  the  testator,  and 
even  before  probattf  1  is  [lersonal 
estate  is  vested  in  the  t^xeculor, 
who  may  maintain  an  action  for 
any  part  of  it,  even  before  probate,  lb, 

9.  But  it  seems.* he  cannot  declare 

till  probate. — Jfote^  37J 

10.  Where  ihe  ordinary  at  the  mo- 
tion of  securities  to  an  ndminls- 
tralion  bond,  discharges  the  ad- 
ministiBtor  and  appoints  a  new 
administrator,  the  securities  to 
the  fitst  administrator  arc  still 
liable  for  all  defaults  of  their  ad- 
ministrator to  the  time  of  his  dis- 
charge.~^Cure/en  vs  SheltoVy       41jg 

J  I.  To  provp  the  amount  of  their 
liability,  the  decee  in  equity  , 
aeeinst  the  administrator  may  be 
given  in  evidence,  00  a  suit 
against  the  securities  on  their 
bond  /^, 

12.  But  where  a  pert  ofthe  Items  10 
the  decree,  was  for  ofher  matters 
than  those  of  the  administration, 
and  a  verdict  was  taken  against 
the  securities  for  Ihe  whole  a- 
mounl;  the  court  granted  a  new 
trial  ntn  the  plaintitf  releas«;d  the 
amount  of  such  kerns.  /^, 

18.  Where  an  administrator  con- 
tracted to  buy  a  certain  quantity 
of  cum,  the  court  held  it  imma- 
terial whether  he  bought  it  for 
the  estate  or  for  his  own  use,  stid 
that  be  was  liable  individuaJly 
upon  such  a  contract^  snd  that  it 
need  not  be  in  writing,  not  being 
within  the  statute  of  frauds. — 
UarreUv  WUhertpoon,  4Q]^ 


FEE. 
1.  A  lawyer  is  entitled  to  his  coun< 
sel  fee,  although  he  dues  not  ar- 
guft  the  case^  whcfc  an  arg,tb 
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ment  was  annecestaiy.  And  t(i« 
fact  that  two  other  counsel  were 
•ngaged  before  biin,aiidtbat  the 
rules  of  court  nllow  but  two  to 
ar^ae  ca8<»9,  will  not  deprive  the 
third  counsel  of  bis  fc<*,  unless 
the  party  shews  he  has  neglected 
his  dniy.—GoUhtffaite  vs.  Dentf    396 

FIXTURE. 

jl.  The  doctrine  of  fixtures  is  more 
rigorous  in  relation  to  chxims  be- 
tween heirs  and  executors,  than 
between  those  of  landlord  and 
teoant  and  the  tenant  for  life  and 
the  remainder  man  or  reversion- 
er.—Jf^C/mtorib  vs   Graham,         063 

,%  A  Still,  fixed  in  a  ruck  furnace 
built  against  the  wall  of  a  house, 
•onstructed  for  the  purpose  of  dis* 
ttTlin.ir,  isoot  |i  fixture,  it  seems, 
which  losses  with  the  land  at 
aher>ff  sale,  aore  especially  as 
the  previous  owner  of  the  free- 
hold, himself,  had  made  a  sever- 
•Aoe.  /6. 

FORECLOSUKE. 
Ste  Martgag€. 

FORGERY 

I.  The  forgery  of  a  rcci»ipt  for  a 
note,  is  not  such  a  forgery  as  is  in- 
dictable under  the  act  of  1801, 
similar  to  the  statute  ZOeo.  IT 
eh.  95,  which  ouly  punishes  the 
foi^ery  of  a  receipt  for  money  or 
goodt. — Stal€  vs  FotUr^  442 

%  To  bring  the  indictment  within 
that  act,  it  must  state  the  receipt 
to  have  been  either  for  goodt  or 
marutf.  lb, 

S.  The  f)erson  whose  reeeipt  was  so 
forged  is  a  competent  witness; 
more  especially  as  all  the  mutters 
between  the  parties,  to  which  the 
receipt  related,  were  already  set- 
tled. Jb\ 

•4.  A  record  of  a  judgment,  an<ler 
an  award,  between  the  prisoner 
and  the  prosecntor,  was  held 
competent  evidence,  to  shew  that 
all  matters  io  dispute  between 
the  parties  had  been  settled,  to 

I  whichthB  receipt  forged  related, 
to  shew  the  prosecutor  had  no 
interest.  Jb. 

FRATTDS,  STATUTE  OF 
fit.  Qaere?  Whether  under  the  Sta- 
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lute  of  Frauds,  pftroT  evidence  ii 
admissible  to  prove  the  consider- 
ation of  an  undertaking  to  pay 
the  debt  of  another,  when  it  is  not 
expressed  in  the  agreement  'it- 
selr ?—Lecat  vs.  TVxro/, 

2.  The  cases  of  IVain  vs.  WartterMt 
Ramsay  v^.  ffinriy  questioned  and 
commented  on. 

3.  JbAnson,  J  Thought  if  the  con- 
tract consisted  of  mutual  promis* 
es,  the  whole  should  be  in  writ- 
ing, as  constituting  the  agree- 
ment, hut  if  of  a  promise  founded 
on  a  past  considi^ration  the  pro- 
miie  only  need  be  in  writing. 

The  court  connected  an  order, 
written  to  defendant,  to  the  |  ro* 
mise  in  writing,  of  the  same  ^^te, 
to  shew  the  consideration;  the 
order  being  written  on  the  faith 
of  funds  in  his  hands. 

6.  It  is  not  necessary  to  the  validity 
of  a  promise  to  pay  the  debt  of 
another,  that  the  party  to  be  char- 
ged, should  derive  a  benefit. — 
If  it  be  a  dam^^^ce  to  the  other 
party,  or  a  suspension,  or  forbear- 
ance of  his  right,  It  is  sufficient, 
Or  if  the  contract  imports  •  bene- 
fit to  the  person  for  whom  the 
thing  is  lo  lie  done,  or  delay  ia 
the  collection  of  a  debt,  or  a 
temporary  discharge  from  a  or. 
«a. — BarnsHnt  vs.  Eggart, 

fi  By  the  act  (  f  I8l5,\he  common 
law  is  altered,  and  a  plaintiff  may 
discharge  a  defendant  in  custody 
on  a  ea.  sa.  for  a  time,  with  his 
consent,  without  impairing  his 
rights,  and  may  retake  him. 

i.  For  a  collection  oi  cases  in  rele- 
tioo  to  promises  to  pay  the  debts 
of  another— see  Ap|yodix  **A.''' 

8«  The  plaintiff  sold  and  conveyed 
to  the  defendant  a  tract  of  land, 
upon  which  the  defendant  enter- 
ed and  took  possession.  Upon 
an  action  of  assumpsit  for  the 
purcliHso  money,  the  court  held, 
that  the  plaintiff  might  recover, 
although  the  contract  was  nev«»r 
reduced  to  writing.  For  the 
contract  was  at  an  end,  and 
there  was  nothing  left  but  a  pro- 
mise to  pay  in  consideratioo  of 
the  land  thus  actually  transferred. 
Wood  v.<.  Gee,  4^ 

9    Or  where,  upon  a  parol  contract    j?^ 
iorihe  saleoilftarfsiKhe  eontmct 
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fiailieen  eteEnt"«^  by  one  party, 
assampsit  may  bn  maintained  for 
the  piircbase  money  //. 

10.  Upon  a  sale  of  lands  at  auction^ 
the  elerk^  of  the  aactioaeer,  is 
not  such  an'  a^eotof  the  parties 
whose  entry  will  take  the  case 
oat  of  the  statute  of  frauds..* 
Meadows  y»*Mtado}et<t  ASV. 

'11  An  entry,  to  be  a  compliance  with 
the  statute,  mu«t  contain  a  mem- 
orandum of  the  contract,  and 
must  state  distinctly  the  article 
sold,  the  price  and  the  pu  rcbaser*s 
name.  10. 

12.  4n  entry  in  these  wonU:  **  The 
tract  of  land  to  Wm,  Meadows 

at  |5y48,"  is  iosuflicient.  lb 

13.  It  seerm,  an  auottoueei  is  a  suffi- 
ci«tnt  a^eut  4(  both  parlies,  on  a 
inle  oflantb^  whose  entry  of  the 
memorandum  of  sales  will  com- 
ply with  the  statute.  Tb 
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14.  Where  an  administrator  contrac- 
«d  to  buy  a  certsMn  quantity  of 
corn,  the  court  held  it  immaterial 
whettier  he  bought  it  for  the 
Estate  or  for  his  own  use,  and  t  iiiit 
he  was  liable  individually  upon 
such  a  contract,  and  that  it  netd 
not  be  in  writing,  not  bein?  \vitb- 
in  the  statute  of  frauds.-*riarre/< 
vs  Wilhtrgpoon,  486 

FREIGHT. 

i  The  consigner  is  liable  to  the 
carrier  for  fr«i»ht;  ami  the  car- 
rier is  not  bound  to  look  to  the 
consig^nor*s  factor  for  it;  and  no 
legal  usage  or  custom  to  the  con- 
trary exists  in  Charleston. — 
Haifioard  vs.  Middltton,  121 

2.  If  the  consignee  be  liable,  it 
does  not  free  the  consii^nor  from 
his  liability,  as  two  may  be  lia- 
ble for  one  debt.  lb. 

GUARANTY. 

^ee  Fraudtf  Slatute  oJ\  and  appendix 

"  .^." 

GUARDIAxN. 
1.  A  goasdian  appointed  by  the 
court  of  law  to  8a{ierintend  the 
interest  of  a  minor,  in  the  parti« 
tion  of  an  inititaie's  estate,  must 
have  notice  of  Jt,  and  espress  bis 
intention  to  accept.— 'Bami  vs. 


.  An  nclioii  c&nnof  be  maintained 
at  law,  on  a  e;uardianshlp  bond, 
(as  in  case  of  ho  administration 
bond)  before  the  accounts  have 
been  adjusted  and  a  specific  sum 
decreed  to  be  peid  over. — Ordi- 
nary  vs.  MaddoXy  237 

3,  The  le^isUtuie  by  giving  the 
court  of  Commnn  Pleas  authority 
to  appoint  guardians,  did  not 
transfer  to  that  court  all  the 
po  u'er*  of  the  court  of  (equity  con  « 
nected  with  the  subject,  and  it 
has  no  power  to  call  them  to  ac- 
count—Harrin^/on  vs.  Cole,        209" 

t.  Executors,  adminiblrators  .and 
gnerdiaus  all  s»and  in  the  same 
relation  of  tru^'tees,  and  their 
transactions  are  only  examianble 
in  a  court  of  equity,  or  some 
other  court  specially  authorized 
to  examine  and  adjust  tbeir  ao- 
counla.  lb 

>.  Where  a  guardian  |is  appointed 
by  the  ordinary  he  has  jnrindic- 
tiun  over  the  subject,  but  a  very 
inadequate  one,  as  he  cannot 
compel  obedieuoe  to  his  decree?; 
and  bis  proceedings  may  be  ex- 
amined by  a  court  of  equity. 
But  the  court  of  law  cannot  take 
cognizance  of  tlie  matter.  ift. 

6.  What  w«i8  said  in  J/ndenon  vs. 
Maddoxythni  <'  if  the  plaintiff  (m 
an  action  on  aguardianship  or  ad- 
ministration bond)  set  out  the 
condition  ef  the  bond  in  his  dec- 
laration, and  assign  a  specific 
breach,  so  that  it  shall  appear  to 
the  court,  that  no  enquiry  into 
the  state  of  the  dcfemlnnt's  i^c- 
counts  will  be  necessary,  an  ac 
tion  might  be  brought  on  the 
bond  in  a  court  of  law/' said  to  be 
an  erroneous  impression  throivn 
out  by  the  court;  as  the  plaiutiif 
cannot  by  his  manner  of  a6si<rn- 
ing  the  breach,  restrict  the  de~ 
feudant  in  the  nature  of  his  de- 
fence. Jl', 
Anactipn  cannot  be  maintained 
on  a  guardianfihip  (or  adminis- 
tration) bond  although  the  guar- 
dian has  been  cited  to  account, 
but  has  failed  to  do  so.                     lb. 


HEARSAY. 

Set  Evidence, 
See  when  admitted, 
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HIRC 

See  Warranty.  Bailment.  Slave. 

HUSBAND  AND  WIFE. 

X.  WKt^ire  husband  and  wife  have 
aeparated,  and  Ihe  wife  has  ac 
qu'»r««l  8ome  personal  property, 
ia  H  »uit  for  a  trespaw  to  snch 
property,  it  is  error  to  join  the 
wife  with  the  huiband.— Ko- 
bardt  vs.  Hut$on, 

IJiDICTMENT. 
!.  When  two  person"  are  indicted 
together,  for  eiealing  the  same 
goods,  one  cannot  he  convicted 
of  petit  larceny  and  the  other  of 
grand  larceny— S/aie  vs.  WUson 

and  Davis f 
i.  Soitseemsofhurglary^ifonebe 

convieted  of  larceny  only,  the 
other  cannot   be  convicted  ot 

hnrglary. 
a  When  new  trial  granted  for  want 
oVevidence,  in  an  indictment  for 

larceny.  .  . 

4.  In  indictments,  it  seems,  neither 

clerlcfll  nor  grammatical  errors 

will  vitinte,  unless  they  change 

the  word  or  obscure  the  me^n- 

\n^.-^Statev9.  Wimbcrly, 

^  On  HH  indictmant,  ftnder  the  act 
of  1821,  for  killing  a  slave  tn 
wudden  heat  anrfpflmon,  charging 
it  to  have  been  done /etomouWy, 
dof»snotvitinte  the  indictment. 

8.  The  indictment  ih  this  case 
was  ill  accordance  with  the  pre- 
cedents at  common  law  for  man- 
slauehter  and  was  held  to  be 
good. 

7.  It  is  a  general  mie  that  the  spe- 
eial  manner  of  the  whole  fdct 
should  be  set  forth  in  the  indict- 
ment with  soch  certainty,  that  the 
offeoce  may  judicially  appear  to 
the  court;  but  precise  phraseolo- 
gy need  not  be  used,  except 
when  technical  words  are  neces- 
sary in  the  description,  to  give 
character  to  the  offence.  It  is 
sofficlent  if  the  idea  is  clearly 
and  diHtinctly  expressed. 

8.  So,  in  indictments  for  murder  or 
manslaujthter,  it  is  indispensably 
jic^pssiry  to  state  that  the  death 
ensued  in  consequeocft  of  the  act 
t»f  the  prisoner. 
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9  Under  the  act  of  ISftt,  rendefitrg 
it  indictable  for  "If  nowinely  and 
wilfully  packing  or  pntting  into 
any  bags,  bale  or  bates  of  coUont 
any  stone,  wood,  trash-cotton, 
c  >tton  seed,  or  anjf  mntttr 
or  thing  itfM(9oner  ^,"  a 
person  may  be  convicted  for 
fraudulently  packing,  puttingand 
pourin.-.a  large  and  undue  quan- 
tity of  tooier  into  bales  of  cotton 
with  intent  to  cheat  and  defraud 
Uc.-^State  vs.  Hb/anon,  80^ 

10  The  expression  "  any  matter  or 
thing f*  is  not  restricted  to  the 
things,  ^stone  wood,  a^c.*'  sfieoili- 
ed  in  Ihopreceedingpart  of  the 
clause.  Ih . 

1 1 .  The  rule,  that  geneial  terms  ia 
a  criminal  statute,  are  restricted, 
to  the  paiticular  offences  enu« 
merated,  does  not  apply*  except 
in  those  cases  where  mere  is  some 
repugnance  or  incomnatibtlily 
between  the  specific  aad  geo^ral 
expressions 

13.  As,  under  the  aet  against  trading 
with  a  slave,  lheteUingf;§adet0u 
ttave  far  cash,  was  held  indictable 
under  the  general  words  of  the 
act  **or  thalt  otkertpise  dcati  trade, 
or  trafifiJ*  42^ 

(13.  At  common  law  a  reeeiverof 
stolen  goods,  was  not  an  accesso* 
rj^  but  could  only  be  punished 
as  for  a  mi5deroeaDor.*-J3u//^r 
and  quin  ads.  The  State^  3$? 

14.  But  by  the  statate  3  aod  4» 
Wm.  and  Mary,  c.  9,  ail  re- 
ceivers of  stolen  gtxxb  ar«  mada 
accessories  afler  ihe  fact  H^, 

15.  An  indictment,  need  aot  state 
nnder  which  particular  statute  ft 
is  framed;  it  i9  I'Ufficient  to  say 
against  (he  statute^  generally.         gg 

16-  But  if  (he  indictment  proliMs  to 
recite  the  statute,  a  matenal  va- 
riance will  be  fatal,  or  if  the  sta- 
tute do  not  support  the  verdict, 
it  must  fail.  ff. 

17  Ail  indictments  upon  statutes 
mnst  state  all  the  circumstancea 
which  constitute  the  definition 
of  the  offence  in  the  act,  so  as  to 
bring  the  defendant  precisely  ^ 
within  it. — State  vs.  Frost,  4^ 

18.  A  conclusion  '*  contrary  to  tba 
frrmof  theetatatey^te.'*  will  001 


INDEX. 


«lt 


tid  the  defective  stalenieQt  of  the 
firime.  Nuf  '•vtn  the  fullest 
dccripliuii  ol'tiK!  (iff'-ni  c,  ovea  in 
the  terms  uf  a  ir^'al  dcfiQition, 
will  b'j  'iiifi(5t»'iit,  Withttut  keep- 
ing close  to  the  expreasioiu  of 
the  statute. 

19.  Oa  an  indictment  for  killings  a 
slave  **  in  suilden  heat  and  pas- 
sion'^ contrary  to  the  act  of  as- 
sembly, the  jury  found  a  verdict 
of  **  guilty  of  manplaughter.'* 
Upon  which  the  court  held  judg- 
xuf'ut  cviuld  noi  be  passed. — 
State  vs.  fiaitis^ 

20.  I'hc  oricne,  by  act  of  assembly, 
of  kdliQ^  a  slave  in  sudden  heat 
and  passion^  is  a  dififerent  offence 
from  the  common  law  crime  of 
rnanslaughter. 

21  It  IS  uot  enough  to  say,  in  an  in- 
dictment, that  a  crime  has  been 
committed,  in  the  words  oftha 
act;  but  H  is  also  necessary  to 
specify  on  the  face  of  the  indict- 
ment the  criminal  nature  and  de- 
gree of  the  offence,  und  also  the 
particular  facts  and  circumstan- 
ces which  render  the  defendant 
guilty  of  the  offence. 

S2.  The  act  of  1821,  rendering;  it 
murdr^r  to  kill  a  slave,  does  not 
take  aWay  from  the  prisoner,  if 
be  be  master  or  overseer  in 
"whose  possession  the  slave  was 
killed,  the  right  of  exculpating 
himself  by  his  own  oath.  And 
the  lact  of  a  third  fterson  coming 
up  at  the  moment  of  the  death  of 
the  slave,  after  the  wounds  were 
given,  will  not  alter  the  case. 

INFANT. 

SeePUadingZ. 
1.  An  infant  who  lives  with  and  is 
ptoperly  maintaincHl  by  her  pa- 
rents, can  not  bind  herself  to 
a  straDger  for  necessaries;  and 
where  daughters  live  with  their 
mother,  it  should  be  presumed 
that  they  are  properly  maintain- 
ed by  their  parent  until  the  con- 
trary be  proved;  for  the  mother 
being  the  best  judge  of  what  is 
uecessary  for  them*  r*hoald  be 
eoDkulted  before  cre«iit  i9  given 
them.— Conn  o/(s^,  ada  HtUl, 
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.  An  infant  is  not  bound  by  a  sub- 
mission to  an  award,  and  a  note 
given  by  hira,  m  pursuance  of 
an  award,  is  void,  though  the 
matter  i)ubmittcd  was  a  /or/ com' 
mitted  by  the  infant. — Hanks, 
ads  Deah  257 

An  infant  is  liable  for  torts,  but 
it  does  Dot  follow  that  his  con- 
tracts in  compensation  for  torts 
are  valid.  fk* 

INSIMUL  COMPUT.ASSENT. 
See  Pleading. 


INSOLVENT  DEBTOR  &  PRISON 

BOUNDS. 
I.  A  defendant  whohasgivcta  his 
bond  for  the  prison  bounds  may 

Jb.  be  allowed  to  file  his  schedule, 
nunc  pro  tunc^  after  ihe  40  days* 
where  it  had  not  been  done  da- 
ring thtf  forty  days,  on  account  of 
the  sickness  of  his  attorney  and 
no  neglect  on  the  defendant's 
part,  the  schedule  having  been 
loft  with  dttoropy  before  expira- 
tion of  forty  days. — CrovaU  vs. 
Cobunif  14 

Jh,2.  Where  a  petitioner  for  the  bene- 
fit of  the  prison  bounds  act,  was 
convicted  befoie  a  jury  of/raudj 
but  a  new  trial  was  granted  to 
him  by  the  consent  of  his  suio^ 
creditor,  the  court  held,  he  was 
not  deprived,  by  such  conviction* 
of  the  benefit  of  the  act,  under  a 
ea.  sa,  by  another  creditor;  as  the 
new  trial  annulled  the  verdict  of 
fraud,  though  it  was  obtained  by 

Jb.  consent,  and  not  upon  argument; 
and  the  parties  stand  as  before 
the  new  trial.— Gt6rati,  Faleo* 
ner,  6c  Co.  vs.  Steele^  45 

3.  The  assignees,  under  an  assign- 
ment of  an  insolvent  debtor,  take 
the  property,  subject  to  all  the 
inaumbranceb,  leins,  &c.  and  in 
the  same  manner,  to  which  it 
was  subject  in  the  hands  of  the 
assignor. — JfatrSf  vs.  Smith.  52 

4.  The  properly  assigned  is  not  to 
be  rateably  and  proportionably 

I    divided  among  suing  creditors, 
and  all  other  creditors  who  come 
in  lor  a  dividend;  but  creditors 
6     maiataio  their  ]eins>  ia  the  same 
78 
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order  rs  a^niost  the  debtor  be- 
fore the  assignment.  lb 

5.  This  court  will  entertain  ap- 
peals from  all  orders  made  at 
chambers,  which  are,  in  their 
operation,  exclusive  as  to  the 
rig^hts  of  the  parties;  as  all  mo- 
lions  for  the  benefit  of  the  prison 
bounds  act,  &c — Knight^  vs. 
Broker^  80 

6.  A  defendant  a^Inst  whom  a  ver- 
dict for  damag^es  has  been  toond, 
for  killing:  the  slave  of  the  plain- 
tiff, is  entitled  to  the  benefit  of 
the  prison  bonus  act.  lb 

7.  The  cases  excluded  from  the 
benefit  of  the  act,  as  '<  wilful  & 

,  malicious  trespasses,'^  are  such 
as  are  included  in  the  statute  of 
22  and  23,  Car.  II.  c.  7,  by  *^ali- 
cious  nfischief."  lb 

8.  The  right  of  the  plaintiff  to  im- 
prison his  debtor  until  he  pajrs 
the  debt,  forms  no  part  of  the  lex 
contractus.  The  obligation  to 
make  satisfaction  must  always 
exist;  and  the  right  to  discharge 
a  debtor  from  prison,  upon  a  sur- 
render of  his  property,  does  not 
affect  the  right  of  satisfaction;  but 
is  a  part  of  the  lex  forif  with  a 
view  to  which  people  always 
contract,  and  therefore  becomes 
a  part  of  the  lex  conirtietuM.  It 
does  not  impair  the  right  of  the 
creditor  over  future  acqu^itions 
of  the  debtor. — lAnodpriy  vs. 
Moteg,  93 

9.  'The  right  to  imprison  the  debtor 
18  no  part  of  the  contract,  but  a 
punishment  for  not  performing 
it,  which  the  state  may  refuse  to 
inflict,  or  may  modify  or  dis- 
charge, and  the  contract  is  still 
lefl  in  full  force.  lb 

10.  A  vendue  master,  imprisoned  , 
under  a  ca.  «a.  at  a  time  when 
Tendue  masters  were  prohibited 
from  the  benefit  of  the  prison  ' 
bounds  and  insolvent  debtors  acts, 
upon  a  revocation  of  the  act^de- 
priving  vendue  masters  of  such 
benefit,  is  entitled  to  the  benefit 
of  the  repealing  act,  and  are  put 
on  a  footing  with  other  debtors.      lb 

11.  Not  filing  a  schedule  within  40 
days,  only  deprives  the  debtor  of 


the  benefil  of  the  priMi  ndetar 
Itmitty  but  does  not  deprive  him 
of  the  final  b(>nefit  of  the  act,  bat 
he  may  render  it  in  at  any  time 
during  his  confinement,  Jk 

12.  A  vendue  master  not  having 
rendered  a  schedule  within  forty 
days,  at  a  time  when  be  was  de- 
prived of  the  benefit  of  the  in- 
solvent debtors  and  prison 
bounds  acts,  is  not  precluded, 
when  the  privilege  of  those  acts 
are  again  restored  to  vendue 
masters  by  the  lisgisUture.  Ih 

13.  An  insolvent  debtor,  who  as- 
sies under  the  insolvent  debtors 
act,  is  consideied  hs  having  as- 
signed over  only  so  much  of  hit 
choses  in  action,  as  shall  appear 
upon  settlement  to  have  beea 
actually  due  at  the  time  of  the 
assignment.  The  balajiee  ia 
vested  in  his  asfi^^nees,  but  no 
more. — Lowrie^  vs.  WiUiamnny  247 

14.  In  a  suit  by  the  assignees  of  an 
insolvent  debtor,  a  person  who 
oweil  an  insolvent  debtor  at  the 
time  of  the  assignment  made, 
will  not  be  permitted  to  set  off  a 
debt  afterwards  acquired,  but 
may  set  off  any  that  he  had  be- 

fore  the  assignment^  though  the 
suit  be  brought  within  a  year.       [IB 

15.  The  cases  must  be  governed  by 
the  state  of  things  at  the  assign- 
ment, ih 

16  Debts  to  be  set-off  must  be  mu- 
tually subsisting  debts  at  the 
time  the  action  is  brought;  and 
where  the  defendant  had  made 
a  conditional  bargain  for  a  note 
against  the  plaintiff  with  a  third 
person,  but  the  agreement  was 
never  executed  till  the  suit  was 
brought,  it  is  not  such  a  subsist- 
ing debt  as  can  be  set  oS—Shep- 
perd,  vs.  Turner,  249 

17.  So,  the  same  doctnne  prevails 
in  cases  of  bankruptcies.  The 
set-off  must  have  been  an  exist- 
ing debt  between  the  parties,  at 
the  time  the  bankruptcy  hap- 
pened. Ih. 

18.  So,  the  same  rule  applies  with 
regard  to  administrators.  The 
set-off  must  have  been  mataalQr 
subsisting  at  the  death  of  the  in 
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te&tate.  >•  75. 

19«  The  cases  oifUynolds^  vs.  JSar- 
tn^,  and  SuiUvan^  vs.  MonttigtUy 
CDoug.  106-1 12,)  said  to  be  over 
ruled.  lb. 

50.  Uoder  the  7th  clause  of  the  in- 
aolveot  debtors  act,  requiring^ 
certain  creditors  to  come  into 
court  and  prove  their  claitnsi  a 
judgment  creditor  is  not  inclu- 
ded.—Po^/,  vs.  Lynah^  3S 

51.  The  act  is  confined  to  ^^convey- 
ances,  bills  of  sale,  assig^aments 
and  mortg^ages.  lb 

22.  Where  a  bond  is  given  ibr  the 
prison  bounds,  and  the  debtor 
remains  within  the  rules  ibrty 
days,  without  renderings  his 
schedule,  and  is  then  oummitted 
to  the  jail,  the  securities  are  not 
thereby  discharged  from  liabili- 
ty on  the  bond;  but  the  phiiutiff 
has  the  double  security  of  the 
bond,  and  the  confinement  of  the 
defendant.— JtftV/er,  vs.  Bagwell^  429 

S3.  To  debt  oa  a  bond  against  the 
securities  for  the  prison  bounds, 
deleadants  pleaded  performance 
geaerally,  and  replication  that 
the  defendant  did  not  render  in  a 
schedule,  &c.  accoixling  to  the 
condition  of  the  bond^  a  rejoin  ler 
that  the  securities  surrendered 
the  principal  to  the  sheriff,  who 
received  him,  and  d.scharged 
them,  was  held  ill,  and  not  a 
good  answer  to  plain liff^s  repli* 
cation.  fb 

34.  The  securities  to  a  prison 
bounds  bond  cannot  discharge 
themselves  by  a  iurreuder  of 
their  principal  to  the  sheriff.  lb 

25.  It  is  no  defence  to  an  action 
against  the  securities  on  a  prison 
bounds  bond,  that  property  of  the 
defendant  had  been  sold  under  a 

Ji.  fa.  for  the  plaintiff  may  take 
out  both  a  Ji.  fa.  and  ea.  »a.  at 
the  same  time,  provided  he  pro* 
ceed  but  upon  one.  Jb 

26.  Where  an  application  is  made 
beiore  the  derk  of  the  court,  as 
commissioner  of  special  bail,  du- 
ring the  sitting  of  the  court,  to 
discharge  a  prisoner,  under  the 
prison  iHtonds  act,  and  the  clerk  is 
too  busy  to  attend  to  it^  the  pourt 


itself  may  hear  the  motion,  their 
jurisdictions  being  concurrent. 
Crtyton  &  Sloan^  vs.  t)ickers(m^    436 

27.  The  payment  of  a  debt  on  the 
day  a  defendant  is  arrested,  is 
not  such  an  undue  preference  of 
one  creditor  to  anotber  as  will 
deprive  the  defendant  of  the 
benefit  of  the  prison  bounds  act, 
although  the  property  assigued 
was  not  sufficient  to  pay  plain- 
tiff's debt.  lb 

■iC.  The  payrtient  must  be  accom- 
panied with  a  purpose  of  preff^rr- 
iog  one  creditor  to  the  injury  of 
another.  ]b 

"29.  Where  fraud  b  alleged  against 
a  party  swearing  out,  the  judge 
may  cither  submit  the  matter,  if 
the  facts  be  complicated,  to  a 
jury,  or  he  may  decide  them 
himself.  lb 

30.  Explanation  of  the  case  of  Slo- 
ver  vs.  Dureny  (2  M'Cord,  266.)       lb 


INSURANCE. 

1.  On  a  policy  ^*at  and  from 
Charleston  to  Marseilles,^*  the 
fiict  that  the  vessel  had  been  la- 
den at  Havana,  and  only  touched 
at  Charleston,  not  having  been 
mentioned  in  the  offer,  was  held 
to  avoid  the  policy,  although  the 
underwriters  may  have  known 
the  iact;  Havana  being  a  belli- 
gerent port,  and  the  danger  in- 
creased thereby.  J^oU,  J.  dissent- 
ing.— Stoney  vs.  Insurance  Coni' 
pany,  387 

Z.  Where  the  assured  undertake  to 
state  all  the  circumstances 
which  can  affect!  the  risk,  they 
must  do  so  fully  and  faithiully. 
The  rule  admits  of  no  exceptions. 
It  cannot  be  said  after  a  toss  has 
taken  place,  that  the,  insurers 
knew  the  fact,  and  therefore  it 
was  not  communicated.  llf. 

INTEMPERANCE. 

1.  The  court  will  not  readily  lend 
an  ear  to  a  charge  of  incapacity, 
arising  from  intemperance,  in 
order  to  invalidate  a  «>(ilemn  act 

of    an    individual. Hall  vs. 

Mooremany  477 

2.  If  people  will  yolontarily  iacapa-    '^ 
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oitate  themselves  from  doiD* 
their  ordinary  bu'mesa  (fcey  must 
take  Ihe  consequences  of  their 
owaiai(>ruieDcc;unics*iRfraiKl  is 
commitleJ  upon  them<when  iaa 
fftate  of  intoxication  Iheir  acts 
are  binding.  lb 

INTEREST. 

1.  On  a  bond  with  a  penalty  of 
JB[600<)  to  perform  coven.«nts, 
the  jurv  found  a  verdict  of  ;J600. 
Held  that  interest  on  tbe  $5m 
could  not  be  collected. —  Tliomar 
vs.  iVilfon,  16<5 

£*  Intere  t  on  judgments  can  only 
be  collected  where  the  original 
cause  of  action  bore  interest.         Ih 

d.  It  is  not  necessary  when  one 
sues  for  a  debt,  that  he  should  de- 
mand the  inteiest — Kincaid  vs. 
Jfeal,  201 

4.  An  alien  enemy,  who  leaves 
the  country  and  carrys  off  his 
bond,  is  not  entitled  to  interest 
on  it  during^  the  continuance  of 
the  war. — Slake  vs.  ^wuh^  340 

fi.  On  a  bond  coiilitioued  to  pay 
geveral  sum!«  by  different  instal- 
m^niB  ^without  interest n  Irnt  with 
interest  if  not  punctually  paid^** 
the  money  not  having  been 
punctually  paid,it  was  hold,  that 
interest  was  recoverable  from 
the  date  of  the  bond,  and  not 
from  the  time  the  instalments 
respectively  Viecamedue;  and  the 
penalty  became  forfeited  by  the 
non-payment  of  the  first  instal- 
ment.— fVaktfietd  vs.  Btckley^      480 

6.  A  distinction  has  been   made 
with  re^rd  to  interest  between 
written      nd  parol  asjreements 
1nterei«t  is  allowed  in  the  former, 
when  not  in  the  latter. — Jiyan 

Ts.  Baidrick,  498 

7.  Wherever  an  action  is  brought 
on  a  contract  entered  into  for 
the  delivery  of  a  specific  article, 
the  value  of  that  article,  at  the 
time  fixed  for  the  delivery,  with 
interest,  is  the  sum  the  plaintiff 
ought  to  recover,  lb 

8.  So,  upon  a  contract  to  allow  an 
overseer  1200  lbs  of  cotton,  on 
the  first  day  of  January  for  his 
years  services,  interest  was  al- 
lowed upon  the  value  of  thft 


I  cotton,  at  the  time  fixed  for  its 
delivery  lb. 

9.  It  seems  to  be  implied  from  the 
breach  oTa  written  promise  to  pay 
money  on  a  triven  day,  that  the 
party  will  pay  interest.  /6. 

10.  \  tender  of  the  principal,  the 
absence  of  the  party,  or  the  in- 
tervention of  war,  it  seems,  are 
good  causes  for  suspending  the 
])ayment  ot  interest  in  «ny  cuse. 
But  it  IS  not  a  matter  of  disrre- 
tioQ,  but  mu«t  depend  upon  some 
legal  principle     •  lb. 

11.  It  seems  interest  maybe  reco- 
vered in  every  case  of  a  cont"act 
for  the  delivery  of  property  or 
the  payment  of  money,  whether 
express  or  implied.  l^* 

12.  A  jury  will  not"  be  permitted  to 
give  more  nor  less  than  the 
value  of  the  properly.  They 
must  measure  their  damages  by 
the  leg;al  rate  of  interest.  J&. 


JOINT  TKNANTS. 
Set  TenaMs  m  Covmmh. 

JUSTICE  OF  THE  PEACE. 

Het  M'igistrate. 

JURISDICTION. 
See  Prohibitum. 

1.  A  note  given  in  New  Orleans  by 
the  debtor  then  livirig  there  to  a 
transient  person  who  indorses  it 
to  the  plaintiff  living  in  Charles- 
ton, may  be  sued  upon  before 
the  city  court,  where  the  defend- 
ant the  drawer  has  removed  to 
Charleston,  and  is  living  there  f>t 
the  time  suit  is  brought.  Moore 
vs.  Brown  J  9 

.  In  proceeding  to  obtain  parti- 
tion at  law,  it  must  appear  on  the 
proceedings,  that  the  ancestor 
died  ini estate. — Barnes  vs.  Branch,  19 

3.  A  plaintiff  has  no  ri^ht,  without 
the  consent  of  the  defendant,  by 
giving:  a  credit,  to  reduce  his  de- 
mand within  the  summary  pro- 
cess jurisdiction. — Bents  vs. 
Grates^  289 

The  parties,  by  mutMal  consent, 
cannot  give  jurisdiction,  ro«eh 
less  can  one  without  the  consent 
of  the  other.  /ft. 

5.  So,  the  plain'iff  6annot  by  releas- 
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iiig  p&rt  of  his  demand,  reduce 
his  cause  of  action  within  an  in 
ferior  jurisdiction.  lb. 

6.  In  a  salt  in  nature  ot  a  quantum 
v\eruU  bffore  a  masjistrHte,  for 
work  done  or  s'jrvices performed, 
the  magistrate  does  not  loose  \i\s 
jurisdiction  upon  proof  that  the 
services  rendci'ed  were  worth 
from  ]S^15,  ^50,  or  more  than  the 
jarisdiction  extends  to,  where 
only  $20  are  demanded;  as  a 
person  may  demand  less  than  his 
services  deserved. — GoliUkicaile 

vs.  Dent,  29« 

7.  S^^,  it  would  seemhpon  a  sale  of 
i;ood<<y    without   any    stipulated 

f)ri(:«;  the   vendor  mny   cnargc 
ess  tha.i  they  are  worth,  Hiid  sue 
in  an  inlr^por  jurisdiction.  lb 

8.  Under  the  acts  o(  1812,  and 
1817,  magistrates  and  frr(.h'*Mers 
have  no  iurisdiction  to  put  out  a 
tenant  who  holds  over  under  a 
parol  lease. — Bynum  vs.  Clark*    298 

ft.  By  the  act  of  1817,  pOwer  is  only* 
given  to  them,  in  those  cases 
where  the  tenant  shall  make  alte- 
rations or  remove  buildings  on 
the  premisies,  without  the  written 
consent  of  the  landlord.  lb 

iO.  The  legislature  hy  giving  the 
court  of  common  pleas  autliorily 
to  appoint  guardians,  did  not 
transfer  to  that  court  ad  the 
powers  of  the  com  I  of  equity 
connected  with  the  subject,  and 
it  has  no  power  to  call  them  to 
account.— Homng^on  vs.  CoU,    609 

21.  £xe<jutor8,  administrators  and 
guordinris  all  stand  in  the  same 
relation  of  trustees,  and  their 
transanctions  are  only  examina- 
ble in  a  court  of  equity,  or  some 
other  court  specially  authorised 
to  examine  and  a<]just  their  ac- 
counts, ib 

12-  Wherf^  a  guardian  is  appointed 
by  the  ordinary  he  has  juristdic- 
diction  over  the  subject,  but  a 
Tory  inadequate  one,  as  be  can 
net  compri  obedience  to  his  de- 
crees; and  bis  proceedings  may 
be  examined  by  n  court  of  equity. 
But  the  court  of  law  cannot  take 
cosrnizanceof  the  matter.  Ib. 

13.  What  was  said  in  Andtrton  vs 
Maddox,  that,  *^  if  the   plaintiff 
(ia  an  action  on  a  guardiaoahip  or 


administration  bond)  set  out  the 
condition  of  the  bond  in  his  dec- 
laration, and  assign  a  specific 
breach,  a<>  that  it  shall  appear  tOj. 
the  court,  that  no  enquiry  info 
the  state  of  the  defendant's  ac- 
counts  will  be  necessary,  an  ac- 
tion ight  be  brought  on  the 
bond  in  a  court  of  law,**  said  lo  be 
an  errone  us  impression  thrown 
out  by  the  court;  as  the  plaintiff 
cannct,  by  his  manner  of  assign 
•ng  the  breach,  restrict  the  de- 
ft^ndnnt  in  the  nature  of  his  de* 
fence. 
14  An  action  at  law  cannot  !)e  main- 
tained on  a  tfuardianship  -n  ad- 
'  ministration  tK»nd,  aithoii<rh  the 
guardian  ha.n  b^pn  i'it€:il  to  ac- 
count, but  has  failed  to  do  so. 

LANDLORD  AND  TENA^T. 
See  Distress.  Rent. 

1.  Neither  t  he  pliM  «.f  ni7  hnbuU in 
tenemenlitj  nil  demist tj  nor  rien 
passn,  can  lie  pl^ ailed  to  ccive-* 
nant  for  r^nt  on  an  ind"  ntun*,  for 
it  operatps  ns  an  estoppel. — Mav- 
erick vs.  GibbeSt 

2.  But  theCistoppel  only  exists  dur- 
ing the  continuance  of  the  occu 
pation  of  rht»  tenant;  and  it  he  be 
ousted  by  a  paramount  tide  he 
may  plead  it. 

3.  .An  outstanding  title,  alone,  will 
not  discharge  a  Ip^see  by  inden- 
ture. He  must  be  evirted.  or 
prevented  from  entering  or  from 
enjoying  the  thing  demised,  by 
viKue  of  such  title;  and  ht  niu-t 
set  out  the  title  in  his^  plea,  and 
5?hew  particularly  how  it  arises. 

4.  Where  a  person  was  in  pos- 
session by  an  outstanding  Iea<ie, 
and  refused  to  ^ive  possession  to 
the  new  lessee,  it  is  tar^tamouot 
to  an  eviction. 

6.  No  particular  words  are  neces- 
sary to  constitute  a  lease,  but 
th'tre  must  b*  an  inteiest  in  the 
freehold  conveyed.  And  an 
agreement  to  t.«ke  rhaf^e  of  a 
farm  and  to  work  on  si^ares  is  not 
such  an  outstanding  U  asp,  as  will 
amount  to  an  eviction,  where 
the  person  in  po>.se<si'>n  under 
auch  agreement  refu*ed  to  deliver 
possof sioo  to  tha  Itssee. 
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.^.  Underthe  acts  of  181 1,  And  1817, 
magistrates  and  freehulders  have 
no  jurisdiction  to  put  out  a  tenant 
M'ho  holds  ov6r  under  a  parol 
lease. — Bynum  vs.  Clarky  298 

^.  By  the  act  of  18 17,  power  is  only 
given  to  them  in  those  itases 
where  the  tenant  shall  make  al-^ 
teraliona  or  remove  buildings  on 
the  premises,  withoat  the  writtea 
consent  of  the  landlord.  Ih 

LARCENY. 

.1.  When  two  persons  are  indicted 
together,  for  stealing  the  same 
goods,  one  cannot  be  convicted 
of  pefit  larceny  and  the  other  of 
grand  larceny.  — 6<a/e  vs.  Davis 
and  Wilton^  187 

j2.  Soitseemsof  burglary,  if  one  be 
convicted  of  larceny  only,  the 
other  cannot  be  convicted  of  bur- 
glary. -   lb. 

g.  When  new  trial  granted,  for  want 
of  evidence,  in  an  indictment  for 
larceny.  Jb. 

4.    At  common  law  a  receiver  of 
stolen  goods,  was  not  an  accesso- 
ry, but  could  only  be  punished 
Rsfor  a  misdemeanor. — Tht  Stale 
Vi.BulUrand^uifit   ..  883 

6.  But  by  the  statute  34,  "Wm.and 
Mary,  c.  9.'*  all  receivers  of  sto- 
len goods  are  made  accessories 
aft^r  the  fact.  lb 

6.  An  indictment  need  not  state 
under  which  particular  statute  it 
is  framed;  it  is  sufficient  to  say 
ogBintl  the  itatute^  generally.  lb 

fH.  But  if  the  indictment  profess  to 
recite  the  statute,  a  material  va- 
riance will  be  fatal,  or  if  the 
statute  do  not  support  the  verdict, 
it  must  fail. 

LAWS. 

1.  It  seems  that  all  laws  ought  to  be 
prospective  in  their  operations, 
and  where  they  are  not  so,  bnt 
interfere  with  past  transactions 
or  contracts  they  are  mconsistent 
with  the  principles  of  sound  legis- 
lation and  veid. — Lotodcn  vs. 
JIfotes,  93 

3.  A  usage,  to  become  law,  must 
be  of  long  standing,  general  in  its 
operation  and  known  to,  and 
acquiesced  in,  by  all  those  who&e 
rights  are  affected  by  it;  besides 


2 


33 


lb 


being  just  and  reasonable  in  its 
operation. — Hayward  vs.  Midlt' 
ton,  HI 

LEASE. 
See  Landlord  and  Tenant. 

LEVY. 

See  Execution 
How  to  be  made  on  the  share  of 
one  partner  only,  see  p. 
A  Levy  Unrima  facie  evidence 
of  satisfaction;  and  where  a  eo. 
»a.  was  executed  but  four  days 
after  a  levy,  before  it  was  possible 
thp  levy couldhaiebeen disposed 
of,  it  was  held,  that  all  the 
proceedings  under  the  en.  ta, 
were  void. — JUiller  vs.  Bagvdl,    429 


LIEN. 

See  Execulwn,  fnaolrent  Debtor. 

[.  inhere  a  magistrate  issued  an 
attachment,  and  a  few  davs 
afterwards  the  defen^lant  eame  iq 
and  confessed  judgment,  the 
court  held  that  the  lien  of  the 
attachment  could  not  be  postpon- 
ed to  subsequent  judgments  be- 

*  cause  no  bond  was  to  be  fnand  in 
the  clerks  office,  as  it  will  be  pre- 
sumed the  magistrate  didbis  duty 
and  that  thi? bond  was  lost,  unless 
the  contrary  be  shewn  by  more 
positive  evidence.— Kincout  vs. 
Keal,  •  SOI 

2.  A  third  person,  though  a  judg- 
ment creditor,  can  not  set  aside 
the  lien  of  an  attachment  on  ac- 
count of  ineguhirities  in  issuing 
and  servin<>:tl)e  attachment,  I  he 
same  haviu«i;  been  waived  by  the 
defendanf  in  attachment.  ib 

LIMITATIONS,  STATUTE  OP 
1.  After  a  dissolution,  one  partner 
cannot  bind  the  other  by  a  new 
contract;  but  the  promise  of  one 
will  prevent  the  operation  of  the 
statute  of  limitations. — Fed  vs. 
Hauany  "270 

I.  A  second  writ  cannot  be  consid- 
ered as  an  alias^  if  it  be  issaed 
more  than  a  year  and  a  day  after 
the  first,  and  all  the  inltrmediale 
writs  must  be  regularly  lodged 
with  the  sheriff,  and  cannot,  at 
a  subsequent  period,  be  made 
out,  so  us  to  fill  up  the  iDtecmedi- 
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ate  nitmben,  to  prevent  the 
statute  of  limitations. — Bank  vs. 
Bnker,  281 

3.  The  statute  of  limitations  will 
bar  the  vestry  and  wafdens  of  a 
churchy  as  well  as  an^  other  per- 
sons .>^f^M/ryaru/  IVardentt  vs. 
Canty,  '  317 

4.  By  the  act  of  1 824,  the  statute  of 
limitations  shall  not  hereaHer  be 
construed  to  defeat  the  rights  of 
minors,  when  the  statute  has  not 
barred  the  ri^ht  in  the  life  time 
of  the  ancestor,  before  the  accru- 
al of  the  ri^ht  of  the  minor. — 
Gibson  vs.  Taylor^  451 

And  where  an  action  lof  trover 
was  brottg;ht  before  the  expira- 
tion of  four  yesrrs,  and  contin- 
ued over  until  after  the  four 
yeais,  and  then  the  plaintiff  was 
nonsuited,  upon  a  second  action 
being  brought,  the  court,  held 
that  the  plaintiff  was  barred  by 
the  statate. — Barino  vs.  M^Oee^  452 

6.  The  rule  still  prevails,  as  to  p»- 
stmal  property,  thai  where  the 
statute  of  limitations  be«fiDS  to 
run,  it  will  run  on  notwithstand- 
ingf  any  intervening:  dissabilitiea. 
—M'CoUough  vs.  Speedy  456 

7.  The  act  of  1824,  to  the  contrary 
is  only  confined  to  actions  con- 
cerning lands.  K 

8.  Where  the  statute  has  not  com- 
menced to  run  against  the  intes-^ 
tate  or  testator,  during  his  life 
time,  it  will  not  run  against  the 

'  administrator,  till  administration 
is  granted.  But  where  it  com- 
mences to  run  against  the  intes- 
tate or  testator,  his  death  will 
not  suspend  it  till  administration 
is  taken  out.  lb 

9.  A  trustee  canno^  acquire  a  title 
by  the  statute  of  limitations 
a^inst  liis  etttuiquA  irutt. — 
Howard  vs.  Jikerij  467 

10.  By  the  act  of  1787,  persons  who 
claim  lands  by  fcrant  previoui  to 
the  4th  July,  1776,  or  by/r«  yean 
pouettion  preriov$  to  thai  time^ 
an;  exempt  from  the  operation  of 
the  escheat  laws. —  WUHiu  vs. 
Tart,  518 

1).  If  the  statute  of  limUations  has 
run  against  an  individual  before 
his  death,  the  escheat  laws,  after 
his  death,  cannot  operate  against 


the  Individual  who  has  acquired 
n  title  by  possession.  lb. 

12.  When  escheated  land^,  by  act 
of  assembly,  are  vested  in  the 
trustees  of  a  public  Academy,the^ 
may  be  barred  by  tbe  statute  of 
limitations  IM. 

13.  The  following  words  wer^  held 
sufficient  to  take  a  debt  oat  of  the 
statute  of  liroitationp,  viz:  '^  that 
the  note  had  not  been  paid,  and 
thhi  he  would  not  pay  it,  unlesa 
compelled  by  law,  as  it  was  oQt 
of  date,  aiid  he  had  received  no 
consideration  for  it" — Lee  vs. 
Perry,  65*2 

14.  If  the  existence  of  the  debt  be 
acknowledged*  there  ts  a  legal 
promi»e  to  pay,  and  the  debt  is 
not  barred  by  the  statate.  Jh, 

LOCATION. 
See  Survey.   Evidemce, 

LOCUS  IN  QUO. 
Su  Trespautotry  Title. 


LUNACY. 

See  Intemperance. 

MAGISTRATE. 

1.  A  magistrate,  having  jurisdiction 
of  the  subject  matter,  cannot  be 
made  liable  in  a  civil  action,  un  • 
less  fraud  or  collusion  be  shewn; 
and  such  corruption  must  appear 
either  from  the  grossness  of  tbe 
circumstances,  oc  be  proved 
aliunde.— Peake  vs-  Canty  ^ 
Johnsgny  .      »  107 

2.  The  act  of  1740,  aothorieing  ma- 
gistrates to  seise  and  sell  horses 
belonging  to  slaves,  is  constitu- 
tional; for  slaves  can  hold  no 
property,  nor  sue  or  be  sued;  and 
the  exercise  of  such  authority  by 
a  magistrate  In  determining 
whether  the  horse  l)elonged  to 
tbe  slave  or  not,  is  a  judicial  act.     lb 

MASTER  AND  SERVANT. 

i.  A  master  of  a  slave  is  not  liable 
for  damages  resulting  from  the 
negligence  or  trespass  of  his 
slave.^  JVingii  vs.  Smith,  400 

l.  But  slaves  who  aie  tradesmen, 
ferrymen,  carriers,  and  others 
acting  in  like   capacities,  form 


/ 
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exceptions  to  this  rule.  In  such 
ca!<es,  the  master  by  inviting 
ottiers  to  rtpose  coiificieuce  iu 
them,  liecomes  Fecurity  lor  the 
faithful  porformuncc  of  their  du- 
ty,  and  must  b«  aoswerable  fur 
their  Q»'«;lcct.  lb 

MALICIOUS  PROSECUTION. 

!•  InanttriiuQ  tor  mulicious  |iro<'e- 
catioa,  il  is  necessary  to  ^et  forth, 
iu  the  ilecUratioo,  that  the  pro- 
fecution  19  at  an  end,  and  tu  shew 
'  in  what  manner  it  was  termina* 
ital.—Teague  vs   Wilkt^  461 

S.  Thitt  tiie  tlet'eudani  wa«  acquit- 
ted hv  ?  he  ^rand  Jury,  or  by  a  noli 
pros*'qui  or  liy  arrest  of  jud^aieot, 
doe>  .i<>l  necessarily  shew  (hat 
the  prui:t'cu(ion  has  been  put  an 
cod  to,  aud  in  i>uch  cases,  it  is, 
tbereiorfe,  necessary  to  state  that 
he  was  Aualiy  discharged,  by  or 
der  of  thp  rourt  lb 

3.  Where  the  declftration  stated 
**lhat  the  plaintiff  had  been 
acquitted  by  the  ^raiid  juiy*«  find- 
ing; **  no  bill,"  and  (hat  thf-  said 
prosecution  is  wholly  ended  and 
determined,  and  tie  the  said 
plHiutidwiir.lty  dischnrged  there- 
from, us  by  t  lie  records  and  pre- 
cecdiDj^s  thereof  remaining  in 
the  said  Court  a  |n»ears,*'  the  court 
held  It  was  a  sulfirieot  <^tatement 
of  the  discharjje  of  the  plaintiff 
from  the  pi  execution;  lb 

4.  BU'  (hat  if  It  were  not  sufficient, 
il  could  only  have  been  taken 
advanlay^e  of  on  demurrer,  and 
was  cured  by  pleading  to  the 
merits.  lb 

5.  In  a  statement,  that  the  plaintiff 
was  acquitted,  without  i>p€(  ifying 
in  what  manner,  the  word  ''  ac- 
quitted*^ is  to  be  construed  a 
technical  word,  which  means, 
acquitted  on  trial  by  a  petit  jury;    lb 

^.  But  w'licre  the  oiauuer  oi  acquit' 
tal,  is  ftCi  out  iu  huch  a  way  as  to 
eh.w  that  the  Word  **  acquitted" 
was  not  intended  tu  be  used  in  its 
techuit-al  seii^e,  jt  wll  be  taken 
with  such  qudlifichtiotis.  lb 

7.  Where  a  lecbuical  word  is  used 
irithout  any  qaalificAtioos  the 


court  will  irire  it  its  technioal 
meanings:,  yet  when  it  is  accom- 
panied w  ith  such  qualifications  as 
^hew  that  it  was  intended  to  be 
understood  in  a  different  sense, 
it  will  be  takt  u  with  such  quali- 
fications. 

MANSLAUGHTER. 
Ste  Stave.    IndittmetU. 
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MILITIA, 
i.  The  act  of  1794,  requirine  aliens 
to  do  militia  and  patrol  duty  is 
neither  aga'.nst  the  constidilion 
of  the  United  Sta(es,  nor  as^ainst 
the  Laws  ot  Nations. — Anslt^  vs. 
TimmovSj 

2.  Che  constitution  of  the  United 
Stat*-!-  has  not  given  to  Congress 
tlie  absolute  andexc^uWre  control 
over  the  militia  of  the  States. 

3.  It  seems, the  power ^iven  to  Con- 
*  sress,  by  the  8th  section  of  the 

fir$t  article  of  the  constitution,  is 
oi  a  limited  nature  and  confined 
to  the  objects  specifietl  in  Iha 
clauses,  and  in  all  otlier  respects 
and  for  all  other  purposes,  the 
militia  are  subject  to  the  control 
and  government  of  their  respec- 
tive states. 
I  The  act  of  1813,  which  avoids 
aijy  civil  process  served  on  any 
pf^rson  '^when  he  shall  he  called 
ou(  into  service  or  imbodied  by 
I  he  executive  authority,  or  with- 
in thirty  days  after  such  person 
shall  he  discharged  frqm  the  ser- 
vice.^* applies  only  to  those  cases 
where  the  mditia  are  called  out 
to  actual  se-  vice,  in  a  state  of 
actual  warfarf.,  or  an  emergency 
of  war;  and  not  upon  an  occa.Mon 
like  the  reception  of  Gen.  La 
Fayette.— KiirApa^ndfc  vs.  /r6y,     SQ» 

MISDEMEANOR. 

See  Indictment 

MONEY  HAD  AND  RECEIVED, 

1.  Where  the  defendant  sold  and 
warranted  a  horse  to  the  plaintiff 
and  a  prior  lien  deprived  the 
plaintiff  of  the  benefit  of  Ms  por- 
cbase;  and  the  parties  agreed  to 
estimate  the  damages  at  $9^  loA 
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^&n  tbe  plRintiflrhnil  paid  for  the 
fcorse,  the  plaintiff  oiAy  recover 
the  570  e«hpr,nu  a  count  for  wio- 
ne^  /ia./  anUreceivfiij  or  iiy  a  spe- 
cial count  on  the  hienchof  war- 
ranty— Hirer*  vs.  Cairt,  239 

MORTGAGE. 

1.  Where  the  plaintiff  obtained 
judgment  on  a  bond  secured  by 
mortgage  nnd  upon  sugge»tiony 
nbtained  an  order  for  the  «ale  of 
the  premises,  under  the  act  of 
1 79 1 ,  a  nd  the  premises  were  sold, 
the  court,  after  the  sale,  <;ranted 
leave  to  the  plaintiff,  to  state  in 
his  su<^ge8tion,  that  intermediate 
judgments  had  been  obtained 
agoinst  tiie  defendant,  since  exe- 
culi«>n  of  the  mortsfage  and  plain- 
tiffs jad^ment,  which  hehadomit- 
ted,  in  his  suggestion.  -TreasU' 
rers  vs.  BourdtauXf  142 

..  d.  A  third  person, l)ecause  he  claims 
the  land  sold,  has  no  right  to 
come  into  court  to  set  aside  the 
judgment,  on  account  of  defect 
in  form. 

S  A  release  of  the  equity  of  re- 
demption completes  the  legal  title 
in.  the  mortgagee—- Tay/or  and 
Toungva,  Stockdale, 
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MURDER. 

Set  indicltneni 

NECESSARIES. 

Ste  Infant, 

NECESSITY. 
1.  The  necessity  from  which  a  per- 
son derives  a  right  of  way,  is 
when  one  person  sells  to  another 
Imds  inclosed  on  all  sides  by  bis 
other  lands,  there  the  law  impo- 
ses an  obligation  on  thfe  seller  to 
allow  the  purchaser  a  way  over 
hk  adjacent  landj.— TanihiM  vs. 

Rivers  f 
•55.  The  inconvenience  of  going  al- 
ways to  one's  plantation  by  wa- 
ter, will  not  amount  to  such  a 
necessity,  as  will  give  a  way;  for 
necestiiy  and  not  inconventenee 
gives  the  way. 
a.  It  seem*,  if*  penon  owns  land 
Jying  between  two  roads,  one  on 
the  eait  and  one  on  the  west,  tnd 


181 


lb 


79 


shall  sell  that  lying  on  the  west, 
it  givesto  the  purchaser  noright  of 
way  across  the  seller's  land,  to 
tbe  road  bounding  him  on  tbe 
east,  whatever  may  be  the  dis- 
tance or  difficultv  of  getting  to 
that  road.  Jk 

4.  So;  it  teemtf  if  a  person  should 
sell  to  another  the  ei^treme  point 
ot  a  neck  or  tongue  of  land, 
surrounded  by  an  open  sea,  or 
navigable  stream,  except  on  one 
side,  the  fact  of  its  being  some- 
times more  convenient  to  the 
purchaser  to  pass  through  the 
vendor's  land,  than  to  go  by 
water,  wil)  not  give  him  a  right 
of  way;  and  the  case  is  much 
stronger  when  It  is  not  between 
vendor  and  vendee.  li 

NEW  TRIAL. 
See  Praclice: 

I  The  court  will  grant  a  new  trial 
iotiet  quoties  where  the  verdict  is 
contrary  to  law;  and  when  there 
Is  no  evidence  on  which  the  jury 
can  found  their  verdict,  and  the 
case  is  brought  before  the  conrt 
in  such  a  shape  that  it  can  put  an 
end  to  tinprufitable  litigation  by 
a' nonsuit,  it  will  be  granted.— 
Tnmbull  vs.  Riven^  Iw 

2.  Where  the  deatli  of  tbe  jorvey- 
or  wtiose  declarations  were 
offered  in  evidence  was  a 
matter  of  public  notoriety,  and 
the  party  inadvertently  neg- 
lected to  prove  his  death,  and 
by  direction  of  the  court  a  ver- 
dict was  found  agaimtt  him  for 
that  reason,  the  court  granted  a 
new  trial,  that  he  might  prove 
that  fact;  as  It  was  an  inadver- 
tence, from  which  the  most  cir* 
cumspect  are  not  exempt.—- 
Blytlie  vs.  Svihtrlasidy  269 

8.  Applicatiens  for  new  trials,  are, 
with  some  limitations  always  ad- 
dressed to  the  discretion  of  the 
court,  which  has  often  granted 
thani,  when  verdicts  have  been 
obtained  by  surprise  or  inadver- 
tence. 

4.  The  great  objects  of  courts  is  to 
ascertain  the  truth  of  the  facts 
between  parties  litigant,  and 
where  it  is  apparent  t^t  tmth 
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has  not  been  attained,  and  that       ^ 
without  a  fault  in  the  party  a- 
mounting  to  negligence,  the  court 
will  give  relief.  lb 

6.  The  granting  of  a  new  trial  is 
matter  of  discretion,  and  will  not 
be  etercised  where  the  court  sees 
that  justice  has  been  done.  " 
M'Kte  vs.  Oarlingtwuy  276 

6.  So,  In  an  action  to  tiy  titles, 
where  the  originai'defendant  was 
tenant  to  the  plaintiff  and  bad  no 
right  to  dispute  his  title,  and  a 
motion  was  made  by  a  third  per- 
son  to  come  in  under  the  rule  of 
court,  M  the  real  defendant,  and 
the  court  refused  the  e^denoe  of 
tenancy,   but  suffered  the  third 
pers4*n  to  come  in  and  defend, 
and  upon  the  trial   it  appeared 
that  the  plaintiff  bad  no  title,  the 
court  said  although  the  evidence 
of  the  tenancy  should  have  been 
adniilted,  and  if  proved  the  couK 
thousrht  the    second    defendant 
should  not  have  been  allowed  to 
come  in,  yet  justice  having  been 
do:«e,  H  new  trial  would  not  be 
granted.  Ih 

7.  A  verdict  without  evidence  is 
contrary  to  law,  and  the  court 
will  always  exercise  the  control- 
linf^  power  of  granting  new  trials; 
and  a  similar  indmg  of  a  second 
jury  cannot  alter  the  law,  but  the 
court  will  continue  to  grant  new 
trials. — JVeantvs  M^trre, 
7.  Where  justice  oas  l>eeb  done  by 
the  verdict  of  the  jury,  the  court 
will  not  grant  a  new  trials- 
Howard  vs.  Aiktn,  467 

WON  EST  FACTUM, 
See  PUading, 


NONSUIT. 

1.  Where  judgment  is  obtained 
against  one  of  several  defendants, 
the  plaintiff  can  not  be  nonsui- 
ted ^Williams  vs.  Rearrt,  et.  nl.  284 

!S.  A  plaiDliff  may, atanytine be- 
fore the  verdict  is  reed  by  the 
clerk,  submit  to  a  nonsait,  and 
a  tiofendant  who  pleads  a  dis- 
count,  may,  under  the  same  cir- 
oomstances,  discontinue  or  with- 
draw his  ditconnt. — Dove,  rs. 


NOTICC. 
See  Rent.  IHttrtat.  MiUt  •fEat- 
change  and  Promimry  JVelei. 
Shmff 

NUNC  PRO  TUNC. 
Su  Practice 

ORDINARY. 

1.  The  court  of  law  will  not  hear 
appeals  from  the  ordinary  on 
matters  involving  the  settlement 
pf  accounts. — WaUUve.  Gili,       476 

2.  The  object  of  appeals  to  that 
couK  is  to  require  the  aid  of  the 
court  in  those  cases,  where  accor- 
ding to  the  common  law  mode 
of  ad'mini9tering  justice,  the  par- 
ties could  have  the  benefit  of  that 
jurisdiction.  ik 

8.  Where  an  appeal  from  the  or£n- 
ary  is  of  sucn  a  nature  that  it  can 
be  entertained  by  the  court  of 
law,  new  evidence  may  be  of- 
tered.  Ik 

PACKING  COTTON. 
See  Colt9n.  Jndieiment. 

PARTITION. 
In  proceedings  to  obtain  parti- 
tion at  law,  it  mu^  appear  on  the 
proceedings,  that  tne  ancestor 
diedintestate.*jBarneivs  Branchy    If 
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P  \RTNERS  AND  PARTNERSHir. 

After  the  dissolution, one  partner 
cannot  bind  the  other  by  a  new 
contract,  but  the  piomise  of  one 
will  prevent  the  operation  of  the 
statute  of  limitations — Ken/ vs. 
HsriMn, 


PAROL  OIFT, 

1.  The  delivery  of  property,  on  the 
marriage  of  a  child  b  presump- 
tion of  a  gift,  and  will  be  consid- 
ered as  such,  unless  there  be 
something  to  counteract  the  pre- 
sumption, and  this  without  regard 
to  time.— £e//  vs.  SfrofAer, 

2.  Where  a  parent  suffers  property 
to  go  into  the  possession  of  a 
child  upon  marriage,  it  is  frima 
facit  evidence«f  a  gUt.— Defraf- 
fenried  Y8,  MUchell, 

PAYMENT, 
3ee  Evidence  1.  Pleading  1. 
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lb 


PENALTT. 

Ste  Drnnagu. 

PERJURY. 

1.  It  is  necessary  to  coiutitute  the 
crime  ofp«iiury  that  the  false 
oath  should  have  been  taken  iaa 
jodicial  proceed iD^y  or  m  some 
other  public  proceeding  in  like 
nature,  and  that  the  person  who 
.  reoeiYed  the  oath,  should  have 
had  competent  authority  to  re- 
ceive it.— &7a/e  vs.  M'Crotkey,      306 

5.  In  thin  State  arbitraton  even 
appointed  by  the  court,  have  no 
authority  to  administer  an  oath ; 
and  a  person  cannot  be  indicted 
for  takings  a  false  oath  before 
them. 

3.  Without  an  act  of  the  Legisla- 
ture, it  seems,  the  courts  cannot 
legally  authorize  any  persons  to 
take  an  oath  before  them. 


PLEADING. 

See  Praeliet. 

1.  Payment  madeafter  soil  brought 
can  liot  be  given  in  evidence 
under  the  (E>eneral  issue;  but  all 
matters  of  defence  arising  after 

2  action  brought  must  be  pleaded 

*  pHii  rfarricti  cofi/tn wince. — ElfM 
ij'  Go  vs  Beers  ^  Bunnell, 

fl.  If  a  contract  be  made  by  an  in« 
fant  and  an  adult,  they  can  not 
both  be  sued  thereon,  but  the  ac- 
tion should  be  brought  against 
the  aduU  only.— Canno/(y  ads. 

3.  The  declaration  need  not  ae« 
icribe  the  locus  in  quo  so  parti- 
culary  and  specifically,  that  the 
sheriff  may  certainly  know  it  to 
deliver  possession  of  it,  it  is  suf- 
ficient that  the    descrlition  is 

Sood  to  a  common   intent,  or 
escribed  asitisgenerally  known 
orunderstood  ^Cruiekshanks  vs. 

Freauy  .  .         , 

4,  Upon  demurrer,  notwithstand- 
ing the  defects  of  the  pleading 
demurred  to,  the  court  will  glfve 
indgment  against  the  party  whofe 
pleading  was  first  detective  in 
•ubstance.— Ta/aonrfe  vs.  Cvipps, 

#  If  tenants  incommon  join  or  are 
'joiMd  in  a  ••^t»  •«  avowry  for 
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rent,  tfaey  must  plead  jointly;  but 
ii  each  proceeds  "for  his  own, 
each  must  avow  for  himself  lb 

In  declaring  on  contracts  not 
under  seal,  which  do  not  contain 
within  themselves  the  acknowl- 
edgement of  a  consideration,  or 
from  which  a  consideration  is 
not  implied  by  law,  it  is  incum- 
bent on  plaintiff  to  set  out  and 
prove  a  consideration. —^Tread- 
iony  vs.  Meks,  195 

So,  where  an  order  stated  no 
consideration,  the  plaintiff  can- 
not recover  on  a  count  stating  it 
to  have  been  given  for  ^taJue 
therein  aeknovoled^ed'*  lb 

7.  On  the  plea  ofnon  est  factum  to 
a  bond  couditioDed  to  perform 
covenants,  the  plaintiff  must 
have  a  verdict,  if  the  bond  be 
proved;  and  ou  a  reference  to 
the  jury  to  assess  the  damage?, 
they  cannot  find  for  the  defend- 
ant.— Perry^  vs.  Ctymore,  246 

0.  The  plea  of  non  est  factum,  to  a 
bond,  only  puts  thefaetttm  of  the 
bond  in  issue,  end  tno  defi^ndant 
onder  such  a  plea,  cannot  object 
that  the  bond  was  illegally  as- 
signed to  the  plaintiff.-— ^/emffn 
vs.  EranSj  274 

9.  A  pit  rty  who  suffers  acase.togoto 
the  jury,  cannot,  after  verdict, 
object  that  the  issue  was  net 
joined. — Taylor  and  Young  va. 
Sfockdalt,  302 

10.  Where  the  plaintiff  sued  on  a 
bond  as  Commissioner  in  Equity, 
a  plea  that  be  is  not  Commisiouer 
is  a  plea  in  bar.— THmmier  vi. 
Hamilton^  '  425 

11.  Upon  the  court^s  ordering  a 
plea  to  be  stricken  out  as  impro- 
per, it  may  grant  time  to  the 
partv  to  plead  over.  Jb 

12.  Where  the  subject  matter  of 
the  plea  tends  to  shew  that  the 
plaintiff  <'annot  maintain  any  ac- 
tion, it  should  tie  pleaded  in  bar, 

and  notin  abatement.  Jb 

13  To  an  action  of  assumpsit,  de- 
fendant pleaded  a  tender  before 
action,  viz:  on  the  6th  Match 
1823;  and  the  plaintiff  replied 
that  his  writ  was  sued  out  on  the 
first  Monday  after  the  fourth 
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Monday  in  October,  1 822.  The 
defendant  rejoined  thai  the  tenr 
der  was  mnJe  before  9uit 
broaght.  Held  that  plaintiff^s 
replioaiion.  must  be  taken  m 
true,  and  that  defendant's  pica 
oaght  not  to  "hare  been  allowed, 
without  thowipj^  that  he  tender- 
ed costs  also. —ffinc^  vs.  Fatter, 

14.  To  debt  on  a  bond  against  the 
•ecuhties  for  the  prison  buiinds, 
defendants  pleaded  performance 

Snerally,  and  replication  tbat 
e  defendant  did  not  render  fn  a 
ichedule,  &c.  according  to  the 
condition  rrf  the  bond,  a  rejoinder 
that  the  securities  surrendered 
the  principal  to  the  sheriff,  who 
received  nim,  and  discharged 
them,  was  held  ill,  and  not  a 
good  answer  to  plaintiff's  replica- 
tion—^W/er  vs  Bagwell, 

15.  Where  husband  and  wife  have 
separated,  and  the  wife  has  ac- 
quired some  personal  property, 
in  a  suit  for  a  trespass  to  such 
property,  it  is  error  to  join  the 
wife  with  the  husband.— /Jo- 
bard»  vs.  HtUitnif 

10.  Upon  a  confession  of  judgment 
on  antnnmu/  computcuseni^  the 
dct  of  a  bond's  forming  an  item 
in  the  account  will  not  vitiate 
the  proceedings. — Hall  vs.  More- 
man^ 

n.  But  if  there  be  an  irregularity 
in  the  bill  of  particulars,  the  de- 
fendant may  waive  iti  by  a  con- 
fession of  jndgment;  and  the  clerk 
bas  no  right  to  refuse  to  record 
the  judgment,  on  that  account. 
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POSSESSION. 

Su  Trupast  to  Try  TiiU.  Evidtnet. 

POWER. 
Sec  Executor, 

PRACTKE. 
See  Ifuohent  Debtor,  ^  Prison  Bounds 
Z.  In  proceedings  to  obtain  parti- 
tion at  law,  it  must  appear  on  the 
Sroceedings  that    the    ancestor 
ltd  inteMtate.—Barvetr  a.  Branch,  19 
<8.  A  guaidian  appointed  by    the 
court  of  law  to  supierintend  the 
intereit  of  a  ninor,  in  the  parti- 


tion  of  an  {nfe»taU*t  estate,  must 
have  noTire  of  it,  and  express  hie 
infention  to  accept;  and  where 
such  iruardmn  hasnevir  hadsiH^ 
notice,  and  the  court  is  salbiied 
injustice  hns  been  done  the  min- 
or in  the  partition,  on  motion  it 
will  set  aside  the  proceedings; 
notice  beini?  first  given  to  the 
oppo«»ilr'  party. 
8.  A  judgment  may  be  set  aside 
several  years  after  it  has  been  en- 
tered up,  on  lh«  gronnd  that  the 
verdict  exceeded  the  damages  in 
the  wiit. 

The  coart  of  con  mon  pleas  hns 
always  exercised  the  power  of 
looking  into  its  proceedings,  and 
on  motion  affording  that  remed]f 
after  judgment  has  been  entered 
op,  which  lit  obtainable  by  a  writ 
of  error  in  the  English  courts,  but 
the  court  will  be  cautious  in  ex- 
ercising such  authority. 

5.  Every  application  to  the  court 
i'or  leave  to  enter  up  jud;ruieot 
nunc  pro  tuncy  aftir  the  year  and 
day,  is  an  Hp{ilication  to  the  dis- 
cretion of  the  court,  and  the  court 
will  be  satisfied, 

1st.  That  thpie  was  some  good 
reason  for  the  delay, 
2fid    That  th«*.    rights  of  others 
shdil  not  he  affected,  before  they 
will  srHnt  the  leave. —  Galpin  vs. 

.  Fishburn^ 

6.  And  where  a  judgment  wascon* 
fesscd  on  a  lom,  there  being  no 
declaration  or  particular  canse  of 
action  stated,  and  fifteen  months 
elapsed  befoic  the  death  of  (he 
defendant,  and  two  years  and 
some  nionths  atter  his  death,  the 
court  refus'^d  to  permit  the  plain- 
tiff, after  such  negligence,  to 
enter  up  his  judgment  nunc  pre 
tune. 

7.  Tl  e  pendency  of  a  suii  in  anoth- 
er state  is  no  reason,  of  itself,  for 
the  delay  of  a  cause  in  thia  state; 
but  when  it  is  obvious  to  the  court, 
that  their  decision  will  affect 
rights  to  be  ascertained  by  the 
determination  of  such  suit,  and 
where  such  rights  are  involved  in 
the  cause  here,  they  will  grant  a 
reasonable  time  to  obtain  such 
determin&tien.— CAo/se/  vs.  M- 

ton, 
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Q.  If  (he  Appeal  coort  is  deceived 
whpn  they  award  a  new  (rial,  it 
is  no!  for  the  court  below  to  ro- 
verjw  their  order*,  but  for  that  tri- 
bunal, if  thev  think  oroper.  - 
Gibson,FaleontrS/^  Co.v^  Siecle,    45 

B.  On  counts  for  money  had  and 
Ttethed,  a  horse  told  and  delictr- 
idf^.  piriintiff  proved  that  ^ie- 
fendant  RclcnowiRdiced  he .  had 
received  and  9  >lda  horse  ofplRin- 
tiflfs,  but  the  value  of  the  horse 
not  bein^  prov*»d,  the  court  gran- 
ted a  new  trial,  the  jury  having 
fouml  a  verdict  of  $50.— Bdlings 
vs.  LemifHf  61 

10.  TUm  court  will  entertain  ap- 
peals from  a'l  orders  made  at 
chamherst,  which  are,  in  their 
operation,  conclusive  as  to  the 
rights  of  the  parties;  as  all  mo- 
tions for  the  benefit  of  }he  prison 
bounds  act,  &c. — Knight  vs.  Bra- 

11.  Where  a  party*s  domicile  is  still 
in  the  state,  though  he  be  absent 
from  the  state,  yet  the  service  of  a 
writ,  by  leaving  a  copy  at  bis 
usual  place  of  residence,  is  good. 
— Cruickshanktvi.  Frfanf  84 

12.  But  the  court  will  suffer  the  de- 
fendant, upon  shewing  the  cir- 
cumstances, to  come  in  and  plead, 
at  any  time  before  judgment;  and 
even  after  judgment  the  court 
ivill  upon  merits  shewn,  open  the 
case  find  let  the  defendant  into 
his  defence,  if  he  had  not  an  op- 
portunity of  coming  in  before  lb 

13.  Where  the  plaintiff  obtained 
judgrnent  on  a  bond  secured  by 
mortgage  and  upon  suggestion, 
obtained  an  order  for  the  sale  of 
the  premise«,  under  the  act  of 
1791,  and  the  premises  were  sold, 
the  court,  af^er  the  sale,  granted 
leave  to  the  plaintiff,  to  state  in 
his  su^t^rtstion,  that  intermediate 
judgments  had  been  obtained 
against  the  defendant,  since  exe- 
cution of  the  mortgage  and  plain- 
tiffs judgment,  which  he  had 
omitted  in  ^ia  suggestion. — 
Tr^oiuren  vs.  BourdtauXy  132 

1^  A  third  person,  because  he 
claims  the  land  sold,  has  no  right 
to  CQina  into  court  to  set  asida 


the  judgment,  on  account  of  de- 
fect in  f  >rm.  Ik 
15  Irregularities,  sue!) a«'>rnam'*n- 
dable  by  the  court,  rons'st  either 
in  ornittirg  t'»  do  so'meihinej  that 
IS  necessary  fir  the  due  nnd  or- 
derly coiidnctine^  of  n  snit,  or  in 
doing  it  in  an  unseasonable  time, 
or  improper  manner.  tk 

16.  An  execution  can  be  amended 
aftera.«wle  has  h  en  mad»i  under 
it  of  I  «nds,  the  usnnt  word^  of 
authority  to  the  sheriff  having 
been  omitted.  Ik. 

17.  But*he  court  will  be  more  cir* 
cumsr>ect  in  amend. nifafter judg- 
ment than  before,  but  the  power 
is  as  ample  in  the  one  case  as  the 
other.  Ik 

Is.  The  court  will  grant  a  new  trial 
totitt  quoteU  where  tne  verdict  is 
contrary  to  law;  and  when  there 
is  no  evidence  on  which  the  jury 
can  found  their  venlict,  aud  the 
case  is  brou»ht  h"fore  the  court, 
in  !tuch  a  shape  that  it  can  put  an 
end  to  unprofitable  litigation  by 
a  nonsuit,  it  will  be  granted  — 
TumbuU  vs.  Rhers^  132 

*9.  Where  the  jury  lind  for  a  defen- 
dant on  all  the  issues  mad^ ,  a 
general  verdict    is  good.—  Tai- 

I    vande  vs.  Crippi.  147 

rO.  Where   judi^ment   is  obtained 
against  one  of  s»* vera!  defend.) nts 
the  plaintiff  can  not  be  nonsuited. 
—  Wiltiamt  vs.  Rtarrs^  234 

21.  By  the  practice  of  thi&state,  a 
plaintiff  mav  be  nonsuited  against 
his  will JVb/(,  sak 

22  Where  the  court  obliged  a 
pfaintiff  on  motion  of  the  defen- 
dant, while  the  case  was  before 
the  jury  on  the  issue  of  non  est 
factum  in  a  suit  on  a  bond  for 
covenants,  to  submit  thequestioa 
of  damages  to  the  jury,  without 
being  served  with  a  rule  by  the 
defendant,  so  to  do,  the  court 
said,  (hey  would  not  set  aside  ^ 
verdict  found  under  such  circum- 
stanceSy  unle'^sthe  plnintiffhad 
objetrted  before  the  Vffdict,  on 
account  of  the  surprise,  nr  on  ao- 
count  of  bis  want  oi  preparnlionr 
to  prove  his  case  before  tfa«  ju- 
ry.—Parry  vs.  Cljfmortf  246 
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23.  A  second  writ  cannot  be  con- 
fidered  aa  en  aliat^  if  it  be  issued 
more  than  a  year  and  a  day, 
after  the  Arst,  and  all  the  inter" 
maUaie  writs  mast  be  regal  arly 
lodfed  with  the  sheriff,  and  can- 
not, at  a  sabseqaent  period,  be 
made  ont,  so  aa  to  fill  op  the  in- 
terrnediate  numbers,  to  prevent 
the  statate  of  limitations. — B/mk 
▼s.  Baker^  881 

24'  A  party  who  suffers  a  case  to 
go  the  jury,cannot,  after  verdi'^ 
•object  that  the  issne  was  not 
jomed.— Tl^ftor  0nd  Yotmg  vs. 
Sioe^dale,  302 

25.  Under  the  aotof  1815,  allowing 
•xecationa  to  be  issued  at  any 
tioM  within  three  years  after  the 
■igning  and  enrolling  of  judg- 
ment, without  any  reyival  of  the 
•erne,  where  a  judgment  was 
signed  29th  ApHl  1822,  and  JL 
fa.  issued  the  next  day,  which 

was  returned,  without  any  pro- 
ceedings^  and  no  other  proceed' 
ingi  had  until  tLji^fiL  was  is«aed 
the  18th  April,  1825,  and  on  the 
15th  June,  a  ea.  sa.  under  which 
the  defendant  was  imprtsoned, 
the  court  discharged  the  defend 
ant,  and  set  aside  the  ea  ta.  on 
tho  ground,  that  it  issued  more 
than  three  years  after  judvrment, 
nnd  was  not  a  renewal  of  the^. 
fa. — Primrote  vs.  Beckett t  418 

26.  A  question  of  fraud  in  obtain* 
ing  a  judgment,  or  a  question  as 
to  the  regularity  of  the  declara* 
tion,  in  conforming  to  the  bill  of 
particulars,  after  a  confession  of 
judgment,  cannot  be  tried  by 
rule  or  motion. — Hall  vs.  More- 
Mon,  477 

27.  Upon  a  confession  of  jadgment 
on  an  taitmui  eoifij9utoi«(ni,  the 
fact  of  a  bonds  forming  aa  item  in 
the  account  will  not  vitiate  the 
proceedings.  Ih. 

28.  But  if  there  be  an  irregdlarity 
in  the  bill  of  particulars,  the  de- 
fendant may  waive  it,  by  a  con- 
fession ofjndgment;andthe  clerk 
has  no  right  to  refuse  to  record 
the  judgment,  on  that  account.      Ik. 

preamble:. 

1.  The  preamble  t«  an  act  may  be 


used  to  etplainan  eqoivoeal  ei* 
pression  used  in  the  enacting 
clause,  but  never  to  control  its 
obvious  meaning,  nor  to  supply 
matter  not  embraced  in  its  ^irk 
and  meaning  -  Bynumvs.  Clorlr, 

PRESUMPTION. 
5et  fToy.  Pn$eriplio%, 


PRESUMPTION  OF  PAYMENT. 
See  Bond.  Eeidtnte. 

PRESCRIPTION. 

1.  In  order  t^  presume  a  grant  of  a 
way,  uninterrupted  use  ler  at 
least  twenty  years  is  neeessary, 
and  the  identity  of  the  road  must 
be  e8tabU8*ied««nd  an  acquies- 
cence shewn  on  the  part  of  thn 
owner  oftheland.— TNimftuflva. 
Atcert.  131 

2.  Where  the  plaintiff  was  permit- 
ted to  pais  over  the  unenclosM 
lands  of  the  defendant,  as  all  the 
rest  of  the  neighbors,  and  the 
way  changed  with  every  change 
of  the  fields  and  fences,  at  the 
will  of  the  owner,  he  cannot 
oUim  such  way  by  prescription.  \th. 

3.  Where  a  way  had  been  uninter- 
ruptedly used  from  1789  to  I80Q» 
but  alter  that  period  had  not 
been  used  much,  and  had  been 
obstructed  three  or  feur  times  in 
different  years,  and  some  wide 
doTiations  made  from  its  original 
course,  the  court  held  the  right 
not  destroyed,  having  been  per- 
fected by  twenty  years  uninter- 
rupted enjoyment— CulAAeri  vs. 
Lawton^  194 

4.  But  if  it  had  only  began  to  ac- 
crue since  180Q,  it  uemt  the  ob- 
struction of  one  year  only  in 
twenty,  would  prevent  its  legal 
consummation;  but  after  twenty 
years  uninterrupted  use,  it  could 
only  be  defeated  by  an  advene 
and  continued  obstruction  for 
five  years.  1^. 

PRIORITY 
1.  A  debt  due  to  the  Bank  of  the 
State  of  South  Carolina,  is  UAt  a 
debt  due  to  the  puMe,  and  can 
claim  no  priority  on  thatgroand. 
•*-J9atiik  Ti.  Qihhet^  377 
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PRISON  BOUNDS.  i 

See  Intolvtnt  Dtblw, 

PROMISSORY  NOTES. 
Su  Biilt  of  Exchange, 

PROHIBITION. 

I.  Granting  ordenjinga  writ  of 
prohibition,  is  in  a  great  meas- 
ure discretionary  with  the  court. 
But  it  is  the  duty  of  the  superior 
courts  of  law  to  coDfine  all  su- 
bordinate jurisdictions  to  their 
proper  bounds;  and  the  question 
of  jurisdiction  is  to  be  determin* 
ed  by  the  superior  and  not  the 
inferior  court.<-> Gray  7s  CouHof 
Magistraiet^  175 

S.  GeneraUy  a  prohibition  may  be 
awarded,  as  well  after,  as  before 
judgment;  but  the  converse  is 
true  in  cases  where  the  colirt  had 
jurisdiction  of  the  matter^,  but 
was  restrained  by  some  statute, 
and  the  party  by  pleading  admits 
thejurisdietion.  lb. 

3.  \.  party  has  a  right  to  appeal,  on 
an  application  for  a  prohibition, 
from  an  order  made  at  chara- 
berSf  or  on  circuit,  and  it  seems 
the  subordinate  court  has  no 
right  to  proceeJ  after  notice  of 
such  appeal.  lb. 

4.  It  has  been  sometimes  the  prac- 
tice to  grant  a  prohibition,  until 
the  determination  of  the  appeal.    lb. 


RATAHABITIO. 
1 .  See  the  doctrine  af  ratahabiXio^ 
or  confirmation,  ID  note,  p.  496 

RECEIVER  OF  ^TOLEN  GOODS. 

See  Larceny 

RECORD. 

1  A  deed  of  land  is  not  affected  in 
any  way,  by  not  Uring  recorded, 
except  as  to  subsnqiieni  purclins- 
ers  from  the  same  vendor,  or  as 
to  subsequent  creditors. — Martin 

,    Tf.  Q}MiUebam^  205 

RELEASi;. 

1.  A  parol  release  cannot  prevail 

agauist  a  deed.  So  where  A .  gave 

the  sberifThis  bond  to  produce  a 

stave  named  B.  at  a  certain  day, 


he  cannot  prove  by  parol  that 
the  sheriflTagreed  to  receive  a  ne- 
gro named  C.  instead  of  B.-~ 
Ftrry  vs.  Clymore,  24s 

3.  A  release  of  the  equity  of  re- 
demi^tion  completes  the  legal  ti- 
tle in  the  mortgagee — Tayior  ^ 
Yevngvs  Stockdalef  302 


RENT. 
See  Dittreu. 
1    In  an  avowry  for  double  rent, 
under  the  act  of  1 808,  the  avowry 
need  not  state  that  three  aontha 
notice  in  writing  to   quit  was 
served  on  the  tenant,  where  the 
tenant  himself  gave  such  notice 
,  of  his  intention  to  quit* — 7b/- 
vande^  vs.  Cripps^  147 

2.  Under  the  act  of  1806,  the  de- 
mand  in  writing  to  be  made,  for 
surrender  of  pos  ession  by  the 
tenant  three  months  afterwards, 
need  not  be  made  by  all  the  ten- 
ants in  common,  but  it  is  suffi- 
cient If  made  b^  one  tenant  in 
common,  reoainng  delirery  of 
possession  to  him,  for  himselt  and 
co-tenants.  n 

3.  After  verrfte/,  upon  an  avowry  for 
double  rent,  a  demand  before  the 
distress  will  be  presumed.  But 
when  the  tenant  himself  givea 
notice  of  his  intention  to  q^t,  a 
demand  may  be  made  after,  dis- 
tress; and  ^tfOBre,  if  any  demand  is 
necessary.  Ik 

4.  The  law  allowing  a  landlord  to 
distrain  for  double  rent,  where  the 
tenant  holds  over  after  notice  to 
quit,  is  not  unconstitutional;  for 
by  the  continuance  of  the  tenant 
he  makes  it  his  contract.  n 

RENEWAL. 

See  Exeeuf ton.  Practice. 

REPLEVIN. 

See  Tenants  in  Common. 

1.  An  action  cannot  be  sustained  on 
a  replevin  bond,  against  the  secu- 
rities, unless  a  judgment  (o<  non 
pros,  or  otherwise)  Iih!!  been  ob- 
tained in  the  replevin  suit,  and  a 
retomo  habendo  ordered — Peat' 
ble  vs.  Cliffoird,  43 

2.The  statute  of  George  2,  which  re 
quires  two  securities  to  a  repler- 
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in  bond  it  not  of  force  in  this 

3.  If  the  law  did  reqiiirp  two  secu- 
rilirs,  it  would  We  tro  late  afjcr 
jud^meht  to  take  advantage  of 
«acii  omission.  lb 

ROADS. 
Site  Way. 

SECURITY 
Set  [tuolrtut  DtbtorM. 

1.  The  seGiiritieft  t<'  a  iirison  hounds 
bond  CHunot  discharge  thcmsel* 
voa  ♦»)'  a  surrender  of  tlr'ir  prin- 
cipal  to  the  iherifT.— Miller  vs. 
Boi^well,  429 

9.  VVIu-re  n  bond  is  ^iven  for  tiie 
prison  hounds,  and  tiie  debtor 
remsiin^  within  (h<*  rules  lorty 
dns  -.withiHil  rcnd(ainglii&<;che(I- 
ule,  nnd  i«  then  committed  to 
the  jail,  the  securities  are  not 
thereby  disihai  led  from  liability 
on  the  )<>)nd;  but  the  plaintiiThas 
thf  double  security  of  the  bond, 
and  the  confinement  of  the  de- 
fendant, lb 

SETT  OFF. 

Se'  Dhconnt. 

SERVICE. 

1.  Where  a  party *s  domicile  is  still 
ID  the  slate,  fhoni;h  he  he  absent 
from  the  stare,  yet  tlie  service  of 
a  writ,  by  luavme  a  copy  at  his 
usual  place  of  residence,  is  good. 
— Cruickskankt  vs.  Frean,  84 

%  Bn<  rlie  court  will  suffer  the  de- 
fendant, upon  shewini;  the  cir- 
cumstances, to  come  in  and 
plead,  at  any  time  before  judg- 
ment; and  even  dfter  ^*ude:ment 
the  court  will,  upr  n  men  is  shewn, 
open  the  rase  nnd  If-.t  the  defe>i. 
dani  into  hi«  defence,  if  he  had 
not  an  opportunity  of  coming  in 
before.  It 

SLAVES,  LANV  UELATING  TO 

See  Indictment. 
).  Th»'  act  of  1740,  authorizing  ma- 
gisfrates  to  seize  and  jell  horses 
behm^ing  to  slaves,  is  constitu- 
lionHl;  for  slaves  can  hold  oo 
property,  nor  sue  or  be  sued;  and 
the  exercise  of  such  autbority  by 


a  mBMstrate  in  detemlDins 
whether  the  horse  be1oni!;cd  to 
the  slave  or  n.it,  is  a  judicial  acl. 
— Peak*.  \%.  Cnydy  and  Johnson^  lOY 
.  Theaol  of  1740,  aulhoriz^'s  any 
person  toseizi*  and  carry  lothe 
nearest  mao;i9trate,  any  horses, 
kept,  raised  or  bred  by  slaves, 
who  is  authorised  to  sell  tbem. 
But  the  horses  must  have  been 
appropriated  tor  the  peculiar  use 
and  benefit  of  staves. — Clarke  vs, 
Bhke,  179 

3.  Thoush  the  hordes  be  condema- 
ed  and  sold  by  the  magistrate  as 
the  property  of  a  sUve;  yet  the 
true  owner,  if  he  be  a  freeman, 
may  have  his  action  fordauiagea 
a^ciiiiiii  ihose  w iio seized  his  hor?es 
Tlie  deciaion  of  the  nia^' Urate  is 
no  bar  to  the  action,  and  the  fact 
that  the  plaintiffs  a^ent  had  no- 
tice of  the  seizure  cannot  alter 
the  case;  as  no  person  can  take 
the  necessary  oath  before  the 
magistrate,  but  the  ovner  of  the 
horses.  A 

.  Under  the  actof  assembly  1819, 
reqoirui|^  the  owner,  or  some 
while  person,  to  reside  on  all 
plantations,  whereon  there  are 
more  than  ten  workmgBlaves,ba 
may  live  on  any  part  of  his  land, 
forming  the  same  plantation,  that 
circumstances  ay  rendercouve- 
niont,  however  dirtant  from  his 
s  a v  es.—  State  vs.  Blythe,  3d3 

.  A  master  of  a  slave  is  not  liable 
for  damages  resulting  from  the 
negligence  or  trespa-s  of  bis 
slave.—  IVingU  vs.  SmiV/i,  409 

-  But  slaves  who  are  tradesmen, 
ferrymen,  carriers,  end  olhen 
actiuK  in  such  like  capacities, 
form  exceptions  to  this  rule.  lo 
sucli  cases,  the  master  by  inviting 
others  to  rrpose  confidence  in 
them,  becomes  security  for  the 
faithful  performance  of 'heir  do- 
ty, and  must  be  answerable  for 
thfcir  neglect.  J9 

7.  S»:6  an  account  of  slayesin  Eo^ 
land,  in  note  .  p.  49' 

8.  On  an  indict meot  IM*  killing  a 
slave  *<in  sudden  heal  andjws- 
sicn**  contrarjT  lo  the  act  ot  as- 
sembly, tbe  jurv  found  a  verdict 
of   **  guilty   of   nanslaafhter,** 
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tfpon  wlncli  Ih-  roir  i  no'd  jii<'g- 
ment  could  no*.  :•♦•  pas  I  — S/»  <e 
v.  Rains y  6S3 

9.  The  criino,  by  ncl  of  assembly, 
of  kill  nu  a  slave  ill  mddtnhtat 
awlpassio.iy  is  a  Kffen'nt  oiFence 
from  tiie  itoniinoii  law  crime  of 

TO  It  is  not  enoirgh  to  sav,  in  nn 
itulictineDt,  that  a  crime  bas  been 
comm!tt"d.  in  (he  words  of  the 
Hcf;  but  it  is  also  necessary  to 
specify  on  the  face  of  the  indict- 
ment the  criminal  nature  and  de- 
gree of  the  ofTcrice,  and  also  the 
particular  facts  and  circumstan- 
ces which  render  the  defendant 
guilty  of  the  offence. 

11.  The  act  of  1821.  rendering  it 
murder  to  kill  a  slave,  does  not 
lake  Mway  from  tJie  prisoner,  if 
he  be  master  or  ovcrgetr,  in 
who.^e  possession  the  slave  was 
killed,  the  right  of  exculpating 
bimsett  by  his  own  oath.  And  the 
fact  of  a  tliird  peison  coming  up 
at  the  moment  of  the  death  of  the 
slave  after  the  wounds  were  giv- 
ei)j  Will  not  alter  the  case. 
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SlIKRIFF  AND  SHERIFF  SALES. 

1.  A  8h3riff  may  assign  a  bond 
<^ivcn  to  iiim  as  sheriff  for  pro- 
perty bought  under  an  ultuch- 
meat  sale;  and  the  asMgnee  uiay 
bring  the  aclion  in  his  own 
nume,  as  assignee.— i/*c  vs. 
SchuUt, 

2.  Wherever  a  bond  is  drawn  to 
on*  and  bis  assigns,  b^i  ihe  law 
of  the  contract  it  .is  assignable. 

3.  Though  the  indorsement  was  in 
blank  aud  filled  up  after  suit 
wai  brought,  it  is  govd. 

4.  VVhett  a  sheriff  levies  on  perso- 
nal property  it  becomes  his  own 
for  all  legal  purposes.  He  can 
maintain  an  action  for  it,  even 
agaiusl  the  debtor  himself,  at 
any  lime  before  the  sale  or  sa- 
tisfdction  of  the  ex.ecution. — 
MCUniock  vs.  Graham^ 

C.  Wheu  the  execution  is  satisfied, 
if  otherwise  than  by  sale  of  the 
property,  the  right  of  the  debtor 
recurs,  and  the  right  of  the  sher- 
iff ceases  to  exist  against  hwu 

8.  The  Bheriff's  right,  still,  how- 
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ever,  antil  return  of  the  proper- 
ty to  defendant,  remains  against 
«very  other  person  than  the 
ownei;  for  the  owner  looks  to 
the  sheriff  for  a  return  of  the  pro- 
perty wheu  the  exj»cuti<»n  is  sa- 
tisfied; and  the  sheriff  may 
maintain  trover  against  any,  but 
the  lawful  owner,  lor  a  conver- 
sion. 

7.  When  the  sheriff  assigns  a  baU 
bond  to  the  plaintiff,  under  the 
statute  4  Arifie^  c,  16,  it  must  be 
done  under  his  hand  and  seal^ 
with  two  subscribing  witneraes. 
^Solomon  vs.  Rvant^ 
Where  a  sheriff  advertises  pro- 
perty in  a  district  where  a 
gazette  is  printed,  he  is  entitled 
to  receive  the  costs  of  printing; 
su<;h  advertisement,  and  nothing 
more. — State  vs.  Beckett, 

9.  W4ien  pro[ierly  is  for  sale  by 
sheriffs  in  districts  where  Qaz- 
etles  are  printed,  the  advertise- 
ment must  be  published  in  one 
or  more  of  them;  and  where 
there  are  no  gazettes  printed,  no- 
tices must  be  put  dp  at  the  court 
bo^He  door,  ^nd  at  two  other 
public  places  in  the  district. 

10.  And  it  is  not  necessary,  in  dis- 
tricts where  gazettes  are  pub- 
lished, to  give  any  other  notice, 
than  in  a  gazette. 

11.  But  where  a  gazette  is  not 
published  within  the  district  but 
there  is  one  within  forty  miles  of 
the  court  house,  advertisements 
must  be  published  in  such 
gazette,  as  well  as  at  the  places 
in  the  district. 

12.  In  all  cases  where  the  law  re- 
quires the  publication  in  the 
gazette,  the  sheriff  is  entitled  Xo 
such  costs;  and  where  it  requires, 
also,  three  other  advertisements 
in  the  district,  the  sheriff  is  enti- 
tled to  the  fees  for  such  manus- 
cript advertisements. 

13.  For  advertisements  not  pub- 
lished in  a  gazette,  the  sheriff  is 
entitled  to  |1,  for  the  first  time, 
and  50  cents  for  each  succeeding 
advertisement  in  the  same  case. 

14.  Where  there  are  a  number  of 
plaintifi  against  the  aame  de- 

80 


lb. 


274 


290 


ib 


lb. 


lb 


A 


lb 


Ib. 


634 


INDEX, 


fendaot,  and  bis  property  is  ad> 
rerti^ed  under  hU  their  execa- 
tioD9,  the  fiherifTisietiU  only  enti- 
tled to  the  C091S  of  one  ndvor- 
lisement;  09  all  the  plaiutifls 
DRines  can  be  put  iDto  the  same 
advertisement.  Jb, 

15.  Notice  by  ihe  landlord  to  (be 
sheriff,  beiore  the  whole  ol  thr 
^ods  are  removed  off  the  pre 
2X11889,  \6  111  ttme,  under  the  sta- 
tute of  8  JlnnCf  e.  17,  to  entitle 
the  landlord  lo  demand  of  the 
sheriff  one  years  rent;  or  should 
the  gfoods  sell  for  less  than  one 
years  rent,  then  for  as  much  as 
they  produce,  after  paying  the 
sheriff  such  costs  as  were  in- 
curred betore  notice  ^iven  him 
of  the  lent  due,  aud  after  all 
iOB't  allowances. — Margari  vs. 
'Swift,  •  378 

16.  Where  a  purchaser,  under  sher- 
iff sale,  reiuscs  to  comply  with 
bis  bid  and  the  sheriff  goes  out  of 
office,  his  successor  cannot  bring 
an  actiou  lor  a  breach  of  the 
contract. — Undertcood  ^m.  Jacobt^A^l 

17.  No  privity  exists  between  aip 
sheriffund  his  successoiv^jl. what  . 
is  created  by  statute;  and  it  has 
never  yet  been  extended  to  ac- 
tions accruing  to  the  preil^es- 
tor  by  contract, tort,  or  any  other 
cause.  lb. 

18.  ^uere?  Whether  a  purchaser 
at  sheriff  sale,  who  does  not  com- 
ply with  his  coutraci,  should  be 
sued  by  the  sheriff,  or  by  the  per- 
son whose  property  is  sold?  lb 

19.  The  defendant  gave  the  plain- 
tiff, whowas  sheriff,  n  receipt  for 
a  negro  slave  levied  00,  to  deliver 
the  said  slave  lo  the  sheriff  on  a 
particular  day,  or  to  pay  $500. 
The  court  helii,  that  the  defend- 
ant might,  to  an  action  brought 
on  such  receipt  lor  not  delivering 
the  slave,  shew  that  the  execu 
lions  under  which  the  slave  was 
levied  on  were  satisfied,  and 
that  the  slave  had  been  bought 
from  the  defendant  in  such  exe- 
outions,  and  that  he  had  deliver- 
ed the  slaTo  to  such  purehaser; 
or  that  he  might  shew  that  the 

-iTare  was  transferred  to  hioii  or 


give  any  other  evidence  to  idea- 
tily  himself  with  the  purchaser. 
—Bates  vs.  Gest,  AS^ 

.0  The  sheriff  by  taking  property 
in  execution  acquires  a  mere 
qualified  property  (o  i noble  him 
lo  execute  thp  tru-t   rtpu?ed  in 

^  him;  and  whenc\  •  r  the  ol  jcri  of 
the  levy  is  nnsivcrrd  or  the  exe- 
cution i?  »,tllcrwl^cpnul,  thr  rj«jht 
of  ^  ropcriy  ir*  h:ni  rcasje>.  and 
reverie  to  the  or.gJUdl  owner  or 
to  those  chtunm^  uutier  him.  ib. 

STATUTE 

I.  'Hie  pre.Tmble  t'-  aw  art  may  be 
used  Ut  explain  nn  i  qu'.voral  ex- 
pression used  in  i..e  enacting 
clausp,  but  never  to  control  its 
obvious  meaning,  nor  to  supply 
matter  notoml«raced  in  its  spirit 
and  menniii^.- -I?^T/in  vs.  Clark,  298 

scmmauy  process. 

1.  A   plaintiff !. as  ijo  ilcbt,  by  giv' 
jl^iTij;  a  rredit,  without  the  consent 

of  the  dcfondani.  to  reduce  jiis 
dcmnnd  within  thcsuinmarj'  pro- 
Cf».««.HJiiri5Jii:tion.-//«wrvs  Grares,  280 

2.  Tlip  parties  bv  mutual  consent, 
cannot  give  jurisidiction,  much 
le«s  can  one,  williout  the  consent 
of  tlip  olhj  r, 

3  Su,  t'.e plaintiffcnnnot  by  releas- 
ing part  illui  demand  reduce  Ids 
cause  of  action,  within  on  infe- 
rior juriVdiction. 


SURPLUSAGE, 

See  Vtnfict. 

SURVEYING. 
See  Trespass  to  T^  Trfif. 

I.  Where  a  grant  calls  for  another  ' 
tract  of  laud  as  a  boundary,  K 
must  follow  the  lines  ol  the  tract 
so  called  for,  no  matter  how  zig- 
zag; and  the  fact  of  the  plat  rep- 
resenting such  line  as  a  straight 
line,  the  same  not  having  l<een 
closed,  can  make  no  difference. 
The  same  rule  applies  to  natural 
boundaries. — Atkinson  vs.  An- 
derttniy 

t   It  is  the  actual  boundary  and 
not  the  false  representation  of  i'f 
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on  (be  plat  which  must  govern  lb 
^  There  is  no  niorr  propriety  iu 
stopping  at  tho  firs*  point  which 
i«  presented,  aod  from  thenco 
runuiug  n  straight  lioe,  Ihau 
Uiere  would  be  in  g^oing^  to  the 
moijt  distant  onr*,  which  i»  to  be 
found  in  any  of  tiie  angles  of  the 
boundary,  and  running  a  straight 
line  from  that.  lb. 

Houndanes    oiay   be    proved   by 
hearsay.  2^7-220 

TAXES. 

1.  A  bond  lieh^  by  an  inhabitant  of 
the  city  of  Charleston  is  subject 
to  taxation,  thoujrh  the  obligor 
res  id.-?  out  of  Charleston.— /A' jn« 
vs.  DtUesscUnej  374 


TENANTS  IN  COMMON  AXD  JOINT 
TENANTS. 

X.  If  tenants  in  common  join  or 
are  joined  in  a  suit,  as  avowry 
for  lent,  they  must  plead  jointly; 
but  if  each  proceed  for  liis  own, 
eacli  must  avow  for  himself — 
Talvantie^  vs.  Crippjt,  147 

SL  Under  the  net  ol  1808.  the  de- 
mand in  wriliiig  to  l>e  made  for 
aurrender  of  po«»P8S»on  by  the 
tenant  tliree  months  afterwards, 
need  not  be  made  by  all  the 
tenants  in  common,  but  it  is  suf- 
flclfnt  if  made  by  one  tenant  in 
common,  r»'quirlng  delivery  of 
possesion  to  him,  for  himselt  and 
co-tenants.  li* 

3.  One  tenant  in  common  can  not 
maintain  an  action  to  try  titles 
against  his  co-tenant.— ^ar/invs 
qxiatUbam,  206 

^  An  action  of  trespass  to  try  titles 
cannot  be  brought  by  a  co-ten- 
ant against  a  person  who  has  en- 
tered and  holds  under  the  au- 
Ihority  of  thf  other  co«tenairt. 
yaylor  and  Young,  vs  Sloekdale,  302 

TE^DER 

Iu  To  an  action  ol  assumpsit,  de- 

''  fendant  pleaded  a  tender  before 

action,   viz:  on  the   6th   March 

182:^;   and  the  plaintiff  replied 

that  hi^  writ  was  sued  onion  the 

first  Monday   in  October,    1S23. 

^he  defendant  rejoined  that  (he 

Hinder    vrss    mado  before  suit 


broiifi^ht.  Held  that  plaintiff's 
replicutioii  must  be  taken  as  truis, 
and  (hat  defendant's  plea  ouzhc 
not  to  have  been  allOM  ed,  with- 
out shewing  that  he  tendered 
costs  alfo. — Hinehy  vs  Foster j     42^ 

TITLE 
See  Trespass  lo  try  TilU. 

TRESPASS  TO  TRY  TITLE,   AND 

QUARE  CLAUSUM  FREGIT. 

Ste  Surveying. 

1  In  an  action  of  tre!>|>ass  qnare 
clausum  fremiti  \\\e  plaintiff  must 
recover  either  upon  \m  pt^ssess- 

ion   or  his   litla. RfioclcSj  vs. 

Bvnch,  66 

I.  Fads  nad  r.ircumstancrs  may  be 
given  in  «'videnre,  liV  way  of 
mitigation,  which  were  tite  in- 
ducements to  a  transaction;  even 
though  they  may  happen  to  in- 
volve character.  Jlf 

3.  So  in  trespass  clausum  fre^tf  in 
miti^ntion,  defendant  may  prove 
the  land  to  be  his,  and  that  the 
pUintiff  had  obtruded  himself  in- 
to the  poHseMion  of  his  land;  that 
he  was  a  vagabond,  and  that  he 
had  obtruded  himself  into  the 
place  for  the  purpose  of  preying 
upon  the  neighborhood,  and 
trading  with  t!ielr  slaves.  lb 

When  the  declaration  in  tres- 
pass clausum  /regit  and  to  try 
titles,  describes  the  premises  too 
generally,  the  verdict  cannot 
cure  it.  by  a  finding  with  a  jtro- 
per  descriptionofthe/on(s  in  quo. 
And  where  the  jury  do  give  snch 
a  verdict,  such  furlnVr  description 
than  that  contained  in  the  de. 
claration  v\ill  be  surplusage.-^ 
Crui§ksftankSf  vs.  Frean^  84 

o.  VVheiv  liie  declaration  stated 
that  the  defendant  **did  break 
and  enter  the  lot  and  close  of 
the  plaintiff,  in  State  street,  in 
Charleston,  aforesaid,"  and  the 
verdict  w^s,  **VVe  find  for  the 
plaintiff  the  within  lot  of  laud, 
situate  in  State  street,  in  front  on 
said  street  26  ftet,  in  depih  from 
E.  lo  IP  86 feet,  bowtfUnfr  io  Ike 
X  oil  lands  of  JiF^E.  on  State 
street  aforesaid — IK.  on  lands  of 
^    E.J  mid  B  on  lands  of  M.  wiif^ 
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1 400  damages;*  the  court  held 
that  the  verdict  contained  sur- 
plusage, as  to  the  melcs  and 
bound*,  but  support rd it  as  a  gtn- 
tral  vcrfiirt  tor  the  plaiuiiff. 

5.  The  dpclaintion  need  nut  de- 
acril)e  the  loais  in  quo  so  i.ar- 
ticularly  and  specific  . I !y, that  the 
■lieriff  may  certainly  kiiovv  it  to 
deliver  possession  of  it,  it  is  suf- 
ficient that  the  description  is 
good  to  a  common  intent,  or  de- 
scribed as  it  is  generally  known 
or  undepstood. 

7.  If  the  Ineus  in  quo  be  not  sulTi- 
ciently  dpscribt-d,  the  plaintiff 
raav  point  it  out  to  the  sheriff 
and  take  the  i»08session  at  his 

peril. 
•.  The  act  which  authorizes  a  sur- 
vey in  t'cspaas  to  Iry  title  is  not 
imperative,  and  never  was  de- 
sigoed  to  he  used  when  unnecei- 
lary.  Either  [ikrty  may  resoii 
to  it,  fo  Drove  the  identity  of  their 
lands,  where  they  have  not  other 
aufBcient  evidence  thereof. 

9.  Where  judgment  goes  by  de- 
fault, evidence ofthe  loemin  quo 
is  unnecessary. 

10.  One  tenant  in  common  cannot 
maintain  an  action  to  try  titles 
against  his  co-tenan. — Jiartin 
Ts  QjuatiUbamy 

11.  The  declarations  of  a  person 
who  has  taken  pMSCssion  of  land 
and  held  it  for  five  years,  may  be 
given  in  evidence  to  shew  in 
-what  right  he  held,  vvhetUer  in 
his  own  ri«:ht  or  as  tenant.-HaW, 
vs.  JameSf 

12.  But  a  man's  loose  dpclarations 
will  not  be  suffered  to  prevail  a- 
gainst  the  truth  of  the  case  as  as- 
certained on  the  trial. 

13  Where  a  man's  rights  depend 
on  his  acts,  bis  declara\ion8  may 
be  given  in  evid*nce  to  shew  the 
nature  of  those  acts. 

14.  The  ilecUirations  of  a  surveyor 
dead  at  the  time  of  tire  trial,  who 
origmally  localeil  the  land,  are 
admissible,  on  a  question  as  to 
the  location.— S/^i^  vs.  Sulher- 

land',  ,      .     ,  , 

15.  So,  where  the  death  of  the  sur- 
veyor whose  declarations  were 
offered,  wasamatterof  public  no- 
toriety, and  Uie  party  inadvcr- 
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tently  npglocieJ  to  prove  hJs 
death,  and  by  direction  o(  the 
courta  verdict  was  touini  a^a.n^t 
him  lur  that  reuson.  Hie  court 
grantedaufw  lrial,\hatlie  might 
prove  that  fatd;  as  it  was  hu  iu- 
adverten<:e,  from  wLiu-h  lb«'  mojt 
circumspect  are  not  exempt. 

16.  The  declttralious  ol  a  party, 
when  aocompanied.  by  au  acU 
may  be  received  m  evidence  aa 
explanatory  of  that  act,  as  cou^sti- 
tuling  a  part  of  the  rta  gM/c— 
Turpin  vs.  Brarvn' .-,  Vi61-Sfci 

17.  So,  where  the  plamtiffgave  in 
evidence  the  acknowledgements 
of  B  an  iucompeicnt  witness, 
that  he  held  as  tenant  for  the 
plaintiff,    the     delendaot    may 

'  prove  B's  declarations  as  to  his 
motivi  s  and  the  manner  of  his 
tenancy,  as  explanatory  of  the 

act. 
10.  Where  a  tract  of  land  was  -old 
at  sheriff  sale  as  the  property  of 
C.  in  an  action  to  try  titles  be- 
tween A.  against  B.  the  purrha- 
«.cr,  a  plat  of  re«arvey  made  tor 
C  may  be  given  in  evidence  to 
shew  the  ixieut  of  the  detend- 
ants  possession . 

19.  There  are  some  exceptions  to 
the  rule,  that  a  judgment  cannot 
be  given  in  evidence  to  affect 
any  but  parties  or  privies;  as 
where  it  constitutes  a  liux  m 
a  chain  of  titles,  or  goes  to  estab- 
lish a  collateral  fact;  as  to  shew 
that  the  declarations  t»f  a  tenant 

228  could  have  no  affect  upon  the 
rights  of  the  parties  from  the  ei- 
tuntion  in  witich  he  stood. 

20.  ^o  colour  of  title  js  oecejsary 
to  give  a  parly  4  right  by  pos- 
<3ession. 

•21.  After  the  quiet  enjoyment  of 
land*  for  five  years,  (now  ten) 
the  \ivvf  prtnimejatillt  mthe  oc- 
cupant which  may  have  been  lost 
by  accideut.  The  possession  is 
substituted  in  «he  place  of  title. 

22  The  possession  being;  proved 
by  other  evidence  the  deed  is 
ooly  l')o^ced  to  as  defioir.;;  its  ex- 
tent; and  for  that  purpose  a 
mere  survey  is  as  high  evidence  m-  Jb 

23.  If  a  pci*sou  be  in  posstssioo  ol       ' 
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II  narUctilar  Io(  or  tract  of  land, 
uell  known  byapiriiculapimme, 
the  i)ounds  cf  whinh  are  distinct- 
ly marked,  it  would  be  sufficient 
to  aathorizi'  the  jury  from  pos- 
session of  a  part  to  find  a  rcrdicl 
for  the  fcholCf  even  tliough  the 
possessor  should  have  neither 
deed  nor  pJat  lb 

34.  Whenever,  therefore,  a  person 
holds  r)y  possession  only,  a  deed, 
plat  nr  any  other  color  or  sem- 
blance of  title,  vvil'.,  usually,  lur- 
nish  of  itself  sufficient  evidence 
of  the  extent  ol'  bis  possession, 
without  any  other  proof.  lb 

26.  When  he  has  not  such  evidence 
he  may  resort  to  any  other;  such 
as  visible  marked  lines,  adjacent 
ditches,  fences,  or  any  other  that 
ahull  be  satisfactory  to  the  minds 
of  the  jury.  lb 

S6.  Stale  demands  or  claims  of 
land  are  not  to  be  encouraged.         Ih 

27  The  granting  of  a  new  trial  is 
matter  of  Jisciction,  and  will  not 
be  exercised  where  the  court 
^ees  thai  justice  has  beciidone  — 
M'KU  vs.  Garlington,  276 

28.  So,  in  an  action  to  try  title*, 
where  tijc  original  defendant  was 
tenant  to  the  plaintiffand  had  no 
right  tf>  dispute  his  title,  and  a 
motion  was  made  by  n  third  per- 
son to  come  in  under  the  rule  of 
court,  as  the  real  deft,  and  the 
court  refuised  the  evidence  of 
tenancy,  but  suffered  the  third 
person  to  come-  in  and  defend, 
and  upon  the  trim  it  appeared  that 
the  plaintiff  had  no  title,  the 
court  iaid,  although  the  evidence 
of  the  tenancy  should  have  l>een 
admitted,  and  if  proved  the  court 
thoui^ht  tiie  second  defendant 
Miould  not  have  been  ailoued  to 
come  in,  yet  justice  having  been 
done,  a  new  trial  would  not  be 
*      granted.  lb 

^.  A  copy  of  the  memorial  of  a 
grant  from  the  State  of  North 
CaroliTia,  with  a  copy  of  the  plat, 
taken  Ifrom  the  Secrethry  of 
State's  Office,  in  North  Carolina, 
i-egularly  certified  by  the  Secre 
tary  of  State,  and  Governor  of 
that  state,  by  the  act  ot  1803  is 
admissible  evidence  in  this  state 


of  a  prant  and  survey,  if  the  pnrty 
so  offering  il  swear  that  it  i«  rnt 
of  hi.«5  power  to  prodoctc  the  ori- 
ginal.—Birrf  vs.  Smiih.  300 

30  An  art  ion  ol  trefpa«s  to  try  ti- 
tles c-auuot  be  brought  by  h  co- 
teuaut  against  a  person  who  has 
entered  and  holds  under  thft  au- 
Ihority  ofthe  other  co-t€iiam. — 
Taylor  Sc  You*>g\8  Siockdale.^        302' 

31*  TTo  niHiKtain  Iressi  as.«  c^uore 
clausum  fngit^  the  plaintiff  niui«t 
have  Cither  an  actual  or  von- 
struct! ve  jiocsessiou. — Dans  y»^ 
Clancy  &  Joknson^  422 

32.  \  con.Mruilive  possefsioM  is 
sufficient,  whitTf  the  deletjuant 
is  not  in  the  actual  powrs^ion.  Jb 

33.  Where  the  la  d  is  leased,  the 
landlord  caunut  bring  the  uction; 
the  tenant  ni 'J St. 
But  where  a  |:k€r«<»n  iJ-oiily  put 
into  Ihepossr.ssion  of  ^'mv\  to 
prevent  the  tresja*  e?  »'i  *'therp, 
his  possession  is  Ih'-  poshes.  :.>ii  of 
the  landlord,  who  may  ma-iJam 
his  action  oi  quart.  clnvsumfrtgUy 
notwithstanding  such  an  a;>eBt 
maybe  allowed  to  cuinvale  a 
pari  ol  the  land  for  himsrlf. 
The  part  of  the  land  fco  cultiva- 
ted by  the  agent  or  lenunt  may 
be  considered  as  \u  i.«5«  extlu«;ve 
possession,  and  the  rest  m  the 
possession  of  the  landlord.  Jb 


TRUSTEE. 

1.  A  trustee  cannot   acqiiii?  a  title 
by  the  statute   of  linii'ations  a- 
gain«t  his  rtituiqat  trutt. — How 
ard  va.  Mktn,  467 

USAGE. 
Su  Freight. 
1,  A  nsage  to  become  law,  must 
be  oflongManding,  general  in  its 

operation,  and  known  to,  and 
acquicsc*  d  in,  by  all  tho^i-  whose 
rights  are  affected  by  it.  b'-^ides 
being  just  and  rer'-i  MaM'*  in  Hs 
oper8tion.-//a^»«r  ',  vs.  Middie - 
ton,  ^      121 

2  The  con?itrnnr  is  liable  to  the 
carrier  for  freieM;  and  thr  cnr. 
Her  i«  not  bonrnl  t"  b  ok  to  .'ie 
consignor's  factor  tor  »(;  and  i  o 
legal  usage  or  custom  to  thecon- 
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Irary  exists  ia  Charleston.  lb 

.3.  I^  the  con^i^^npr!  be  liable,  it 
does  not  free  the  consignor  from 
hh  liability,  as  two  may  be  liable 
for  one  debt.  Jb 

USURY. 
\,  In  nil  action  by  tlie  indorsee  a- 
gainst  the  drawer,  the  indorser 
is  a  compet^'nt  witness  t«»  prove 
usury. — KniglUf  vs.  Packard ^  71 

2.  Where  u^ury  is  set  up  as  a  de- 
fencotoan  action,  and  the  plain- 
tilf  is  called  upon  by  the  defend- 
anl  to  swear  whether  the  consid 
oration  of  tiie  cont;*act  was  msu- 
riouo  or  not,  and  does  swear  that 
it  was  not  usurious,  the  delend- 
ant  can  not  introduce  other  wit- 
nesses to  eovlradict  the  plaintiif. 
J'u/mer,vs  Hfys,  25<) 

3.  But  the  plainlitf  may  be  called 
upon  to  pri:ve  one  fact,  and  oth- 
er wilneaSMS  to  prove  other  facts 
connected  with  it,  all  of  which, 
take!i  iog^thi^r,  may  establish  the 
usury,  which  couM  nut  be  made 
to  .ipfiear  by  any  one  witness.         lb 

4  Usnry  may,  sometimes,  be  infer- 
reiiroma  train  ofcircunistanccs.      lb 

6.  It  IS  poi  usurious  to  sell  or  buy  a 
negjotiable  paper,  foundeJ  on  a 
legal  oousiJerition,  for  less  than 
its  iioTi  aal  value — King  and 
Jonta^  ad;.  Jok/ison^ 

j5.  So  where  a  note  was  <i:ivea  for 
money  adva  ced,  to  be  returned 
to  the  driiwcr  when  be  should 
pay  a  debt  to  which  the  drawee 
was  security  for  him,  aud  the 
drawee  indorf^cd  the  note  and 
traded  it  off  before  »t  became  due 
at  more  than  the  rale  of  le^al  in- 
terest, it  wab  held  not  to  be  void 
iDthehondsofaaiDnocrot  holder. 

7.  It  seems  the  transaction  would 
not  have  been  usurious  in  the 
bands  ofany  body,  a.^the  orlg^ioal 
considcratiou  wa^  le;^al. 

4.  Where  a  note,  on  a  leg^ul  cousid- 
cratioD,  is  drawn  to  order,  and 
indorsed,  no  matter  how  often  it 
has  been  polluted  in  i'\e  bands 
of  iattTmediate  holders,  it  is  s\\\\ 
valid  in  the  hands  of  a  bona  fide 
holder,  fb 
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VENDOR  4ND  VLXDLE 

Up<»n  an  action  brought  upuu 
a  note  ^iven  for  the  purchase 
money  of  a  tract  ot  land,  the  de- 
fendant cannot  set  up  by  tvay  uf 
defence,  an  outstandiu^Utit-  forii 
part  of  it,  which  outstanding 
title  had  been  l«ou«;ht  up  by  the 
plaintiff  (vendor)  ^iuce  he  sold 
to  the  defendant ;  Fur  \{  a  mau 
sell  bind  to  which  he  has  no  title, 
end  afterwards  acquire  a  titl«, 
he  is  estop[)pd  by  hi?  first  deed 
to  say  he  had  uo  title,  at  the 
time  he  sold. — Craig  vs.  liee- 
derf 

Uuder  a  p^eneral  warranty  of 
title  in  this  :!ctle,  the  purchaier 
may  maintain  an  action  against 
the  grantor,  before  eviction,  if  lie 
can  .<hcw  that  he  had  no  title  at 
the  time  of  sale. — Johnson  vs. 
f^eal,  440 

But  such  a  general  warranty  of 
title  has  the  effect  of  a  special 
warranty  of  seiscn;  as  no  action 
can  be  nuiintained  upuu  a  cove- 
nant for  quiet  tnjoytnenl  untif* 
eviction. 

In  case  the  warranty  constitutes 
a  covenant  of  stiten^  it  is  broke 
as  soon  as  made,  if  the  grantor 
have  no  title;  and  the  statute  of 
limitations  will  commence  from 
the  date. 

,,  If  the  warranty  constitutes  a 
covenant  for  quitt  tnjut/meni  on- 
ly, then  the  statute  will  not  com- 
mence to  run  until  eviction. 
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VENDUE  MASTERS. 
See  Insolvent  Deblor, 

VERDICT. 

I.  When  the  declaration  in  tres- 
pass clausum  /regit  and  to  try 
titles,  describes  the  premises  too 
generally,  the  verdict  can  not 
cure  it.  by  a  finding  with  a  pro- 
{>€rdescnption  o{  the  locus  in  quo. 
And  where  the  jury  do  s^ve 
such  a  verdict,  such  further  des- 
cripttoo,  than  that  contained  ia 
the  declaration,  will  be  surplus- 
age.- CnMkshanks  vs.  Frcan, 

^.  Where  the  declaration  stated 
fhat  the  defendant,  ''  did  brei^ 
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anj  eater  l^^  !ol  nnJ  close  of  tlio 
plamttff;  in  State  street,  ia 
Chnrleslon  alorrfaid,"  and  tho 
vordipt  w«f:  "  We  find  for  tho 
])lnintiff  the  with:n  lot  of  land, 
situate  in  State  street,  in  front 
ffn  said  slrct  C6  feet,  in  dtptfx 
from  K.  io  W.  86  /«/,  houndwf; 
IQ  th  eN  nn  lands  of  W .  F. — /'J .  on 
Slnlc  sired  afortsaid—W.  on 
lards  of  JC,  andiS.  on  lands  ofM. 
iritk  $400  damages^''  the  court 
held,  thut  the  verdict  coiUainrd 
suiplusHge,  as  to  the  roeies  and 
bouodF,  but  supported  it  as  a 
general  verdict  lor  the  plaintiff, 

n.  When  the  jury  find  ft»r  a  de- 
fendnnt  on  all  the  iasuns  m&de,  h 
general  verdict  is  good. —  Tal- 
vande  xs.  Cripps^ 

4.  It  pccins,  1h©  verdict  of  a  jury 
for  the  vaiue  of  a  nogro,  and  a 
further  sum  for  his  «ervvces,  iu- 

.  tlcad  of  a  grops  supi,  though  not 
formal,  is,  notwithstaudiug,  suffi- 
ciently certain. —  fiyan  vs.  Bald- 
rick^ 

r$  So,  A  verdict  for  sn  mnch  for  not 
delivering  a  specific  article  con- 
tracted lor,  and  so  much  for  in- 
terest, hy  way  of  damages,  is 
paCiciently  certain. 

WARRANTY. 

].  Wh«!re  the  d«."fendHnt  sold  and 
%7arranted  ahorse  10 the  phiintiff 
nnd  a  prior  lien  depi i  vod  liie  plain- 
tiff of  ihe  benefit  ot  in*  purchasCi 
and  ti»e  pnrties  agreed  to  esliTnatc? 
fhe  damngf^?  at  5^0  lei  s  (ban  tlio 
pl.iintiff  had  paid  for  ibe  horse, 
Ihe  plaintiff  may  recover  the  ;^7n, 
either  on  n  count  for  money  had 
received,  or  by  a  specinl  count  on 
the  breach  of  warranly. — Rivers 
VF.  Cain,  , 

•2.  A  wnrrauty  ol  the  soundness  of  a 
."^lave,  includes  sonndncHs  of  the 
viindf  as  well  as  of  the  bou'y, — 7^/- 
pcr\'^.  Slinson, 

!5.  Under  a  general  warranly  of  ti- 
tle, in  this  state,  the  purchaser 
may  mamtain  an  action  Hgainst 
the  grantor  before  eviction,  if  he 
can  shew  that  he  bad  no  title  nt 
the  time  of  sale  — Johnson  v«. 
FenK 
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I.  But  such  n  general  warranty  of 
title  hns  the  effect  of  a  special 
ica^anty  of  iHtem,  as  no  action 
can  be  maintained  upon  a  cove- 
nant for  qiLitt  enjoymeni  until 
eviction, 

5.  I'i  case  the  warranty  constitaiea 
a  covenant  of  seuen^  it  is  broke 
as  soon  as  made,  if  the  grantor 
ha.^  no  title;  and  the  statute  of 
limitations  will  commence  from 
the  date. 

C.  If  the    warranty    constitutes  a 
covenant  for  quiet  enjoyment  oo- 
ly,  then  the  statute  will  not  com- 
//,      mence  to  run  until  eviction. 

The  doctrine  of  implied  warran- 
ty arises  as  well  en  a  contract  for 
liire  as  upon  the  sale  of  a  stave. — 
147      Colcock  vs.  Goode  &  liose^ 

If  a  person  sell  a  flock  of  sheep 
or  drove  of  horses,  the  law  will 
not  imply  a  warranty  that  every 
member  of  the  flock  or  drove 
was  !iound,but  that  taken  in  the 
aggregate  they  wtre  so. 
^gg  9.  1  he  same  ruU  will  apply  to  the 
sale  or  hire  of  a  gang  of  slaves. 
The  extent  of  a  wnrrnniy  im- 
plied in  such  case  is,  that  as  n 
body  they  are  ordinarily  good, 
jf^      and  have  not  been  picked  and 

I    culled  for  the  purpose  of  decep- 
tion. 

10.  So,  where  at  a  lotting  to  hire 
by  auction,  by  an  execulor,  the 
defendant  bid  off  six  slaves  at 
$4f!0  per  annum,  without  any 
stipulated  price  as  to  any  of  the 
number,  and  no  particular  rep- 
resentation of  the  quail'  les  of  any 
one  of  them,  be  will  not  bo  al- 
lowed tosett-offthe  value  ofth^ 
services  lost  by  olje  of  the  slaves, 
who  was  in  bad  health  and  inca- 
pable of  rloiMg  as  much  as  if  he 
bad  been  well  ' 

1 1 .  A  warranty  has  never  been  im- 
plied, in  any  case,  ol  any  ihing 
more  than  soundness  and  i*lle;  to 
make  n  vendor  further  liable 
there  must  be  cither  fraud  or  an 
express  warranty. 

12.  So,  where  upon  the  bUb  of  sey 
eral  slaves,  without  any  particu- 
lar representation  of  thequalitiex 

4^0     of  any  one  of  them,  for  an  aggre- 
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g^a'-p/j^ricr,  Iho  Inw  will  not  im- 
f)ly.i  warianly  tliatone  ol  thcai 
"ty as?  a  carpenter.       * 

WAY. 

1.  Inoul'T  to  pn'<»jint»  a  f;rant  of 
\vn\,  i:a:iit"rruiitHd  use  for  nt 
le.ist  iweuly  V'-urs  i-  nncesHarj", 
andtiie  ic}»'»itily  of  t!e  road  must 
be  ^b  rt*  ibsi'-d,  and  an  acquies- 
Ccnc.i*  siiewii  on  liie  inrt  of  tJie 
o\\>  I  V  of  llje  laud. — Twni^ui/ vs. 
R'rers, 

2.  Tti«»  Hticoisuy  from  which  a  pnr- 
8o:i  d«'iiie-a  iglitof  Way, i.9  when 
ori'  ,  fMsnij  s«-IU  {o  anotiier  lands 
tncl:»sr:'  uoaiiVid^a  by  his  other 
land-i, 'h  re  the  law  imposes  an 
oblis-Htion  (»ti  the  selier  to  aUow 
th«  pu  chastT  a  way  over  his 
uli.'n<Mjf  l.u'ir'f 

3.  T«'5  tnconv"niot;ce  of goirvij  al- 
\.nvs  to  oPi'^'s  plantation  by  \vn- 
tp.,v  i\  not  am'Mint  to  such  a 
ne-  ^"'.'-y  as  wil;  i^ive  a  way;  tor 
KrT  j;'.'_y  ami  not    inconreuitnce 

1',  -  way. 

■  *.h»'  phtinttfF  was  n»»rmit- 
i    ,1  IS',  ijvf'r  liif  un<*ni'.lnded 

-1  ••!     {'"  f.  ;'.(i.utl,  as  at!  the 

!  *  .        I"!    lih'nirs,  J*'i;l    the 

'  'i  li!  .1      iih  t'vpry  chan^o 

■    -'i  I. Is   and   fences,  at  the 

.1   Ih:-    ownrr,  he    cannot 

.  <->.>•<]  ^\n)  t>y  prescription 

6.  i:   Jt:'   <.t   lla   |!;'i«on  owns  hind 

i   •;.    I  •'•.'frn  two  rortJs,  one  on 

ths-  .i5tJ*nd  jok;  «;n  tlic  wt"8t,nnd 

s'..;!!  a^lt  Ih^i*  lyin.ion  the  wrst, 

it:''\«s  inti.»  piipchasf'r  no  ri'^ht 

,  of  way  anP05"^i;i='  seller's  iand,  to 

the   road   (■  iuudiiis;  him   on  the 

\eft't,  whft'hvtr  may   be  the  dia- 

t:vi'f  or  dithi'ulty   of  getting  lo 

tha!  "•ohU. 

5.  &.»,  it  irrnw  i'    a  person  '■houIJ 

selUo  fMu^   »••.■  the  PXiPi"Mfc  point 

of  a  iwck  or ''^.r-'ue  ofl'^nl  .sur- 

ro«n'«»»d  '<v-  afi  (>P»  n  sea,  oruavi- 
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>V<''  .n .  tixcepl  <»n  one  side, 
t-i:t' f.ict  ^As  i(«!  t)»'iii^  sometimcd 
morr  *:  'tr.\r'*ti4f}\\  Ui  the  purchas* 
•  errotuss  »';  ^u/i,  t|,e  vendor's 
In  '.  i-j  >  *►  :;o^(«  wHter,  will 
I,.        -v"  .[grr.  n   rn(hl  o^^'ayj  and 

tli  •  !•'•  •    i-   hiuc.'i  "itroneer  when 
it  1 5  *.'»!   '^'nveen  v  iiJor  and  Van- 
d*»'' 
7.' The  actiof  1817,  taking  away 
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from  t!ie  cotnmi.(uioMr9  of  ihe 
uvlU  ihe  jwwfT  t(»  grant  or  open 
any  now  road  avtr  the  Innds  cf 
pifsoiis  wlio  shail  signify  li»  thf 
"^mard  any  opposil  on,  lie.  waa 
luld  by  the  <;onrt  to  e\l«"Md  to 
^'privaltjjalhs.,^'  inenti(»n«-'l  In  the 
act  of  HoS.  and  lo  all  d:*vcrjp. 
tion  of  wa>s  —  Caper*  V5.  Wilson,  170 
Where  a  party  is  entitb'd  loa 
ri^ht  of  way  over  the  lands  of 
olhors,  the  owner  ofthe  land-,  and 
not  thcclaimnntof  the  road, i>  au- 
tlior.zeJ  to  lay  oft*  the  roa(f,  m 
snc'h  a  manner  as is^ast  ineonve*  • 
nienlto  hinisflU  and  if !  o  n'l"'j.>!e 
tolay  oflthe  road  or  obsln.rt  it, 
an  action  should  be  broaght  a- 
^atnst  him.  Ih 

9.  It  wa:i  also  heU  that  the  coin- 
rai^sioners  had  not  the  power  to 

•  phui  up  a  new  way  which  Ihey 
had  optueJ,  and  lo  open  as^aia 
avi  old  road  which  they  had  clos- 
ed The  commissioners  arc  not 
the  ludires   lo  determine  the  ne- 

ee*-  ity  which  gives  a  way.  !p 

)0.  1(  >eeni8,  that  if  the  plamttifia 
entiUed  to  a  rij^lit  of  way  over 
the  dt'lendants  land,  the  erection 
o'  iralop  upon  Ihe  way  i?  noLiFUch 
an  obi^trucliou  as  will  give  a 
Tgh^  «»f  action.  li* 

11.  Where  away  had  been  iinin- 

•  temptctlly  us'^d  from  1769  to 
18(H»,  hut  after  thai  period  bad 
not  been  used  much,  and  had 
been  obstructed  three  or  four 
times  in  difflrent  years,  and 
some  wide  deviations  niadefroai 
itsorie^mal  course,  the  court  hehl 
tlie  rii^l.t  not  destroyed,  having 
been  perfected  by  twenty  years 
uniitlciTupted  enjoymcnt-Cu//t- 
berly  vs.  Laiclonf 

12.  But  if  it  had  only  bei:an  to  ac- 
crue sincp  IHCK),  it  setms  »he  ob- 
slruclK^nof  .»m»  year  only  in  20, 
would  j-re;  nt  its  lejfal  con'O  n 
mation;  iut  iiier 20 years  unin- 
terrnped  u  e,  it  coaKl  only  Ij^ 
defeated  by  an  adverse  aud  cou- 
tiaacd  ub^lrucr1oQ  lor  five  years.      H 

WILL. 

I    Devise  Co  sell,  see  E^tcuiofy  IV 

2.  A  very  unimportant  matter 
may    suffice    to    miJio  oat    a 
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case  of  obliteration  in  a  will,  if  it 
appear  to  have  hein  ajiimorevo- 
caiuii. — Meaiu,  vs.  Moon,  282 

3.  VVhert'  llie  aniino  rtvocandi  is 
doubtiaJ,  the  party  that  alleges  it 
must  prove  it.  It  is  not  enough 
tbal  a  testator  inUndedXo  revoke 
his  will.  He  must  execute  some 
one  of  ihe  acts  prescribed  by  the 
sUitule,  to  effectuate  his  intention 

ot  re  vocation.  JO 

4.  Testator  intending  to  alter  his 
will,  and  uiuke  a  new  one,  gave 
dii-ections  for  that  purpose  to 
witness,  as  he  read  over  the  will  • 
to  him.  The  witness  made  me- 
moranda, by  interlining  the  pro- 
posed  alterations  in  pencil, /or 
his  own  convenience.  One  word 
w^asbcored through  with  the  pe^n- 
cil.  Testator  not  having  com- 
pleted his  directions  the  first  day, 
was  unable  from  weakness  to 
complete  them  on  the  second 
and  tlie  new  will  was  never 
drawn.  Held  no  revocation,  the 
eblitercUion  not  being  made  by  the 
direction  of  the  testator,  nor  in- 
tended to  revoke  the  whole  will.     lb 

1  A  verdict  wiiliout  evidence  is 
contrary  to  law,  iirid  the  court 
will  always  esercisn  the  controll- 
ing power  of  jirai)tin*;new  trials; 
and  a  similar  finding  of  a  second 
jury  cannot altertne law;  aridihe 
court  will  continue  to  grant  new 
trials.  jij 

5.  A  will  of  personal  property  takes 
effect  from  the  time  ol  the  death 
of  tho  testator,  and  must  be 
executed  urcirding-  to  the  laws 
existiiij^  m  the  time  of  the  death. 
lious'jm.y^.Houstm,  491 


6.  Qurre,  if  in  the  construction 
«if  Wills  of  real  estate,  rela- 
tion must  be  had  to  the  time 
of  execution,  or  whether  it  must 
be  governed  by  the  laws  existing 
at  the  time  of  the  death  of  the 
testator  ?  ll» 

7.  By  the  act  of  1824,  Wills  of  per- 
sonal property  as  well  as  real 
property  are  required  to  have 
three  or  more  witnesses.  lb 

WITNESS. 
Sen  Evidence. 

1.  The  subscribing  witness  to  a 
contract,  whether  under  seal  or 
not,  must  in  all  ca»es  at  common 
law,  be  produced  if  alive,  and 
xnlliin  the  Jurisdiction  of  Ihe 
court. — Toicmind  vs<  Caringlon,  219 

2.  The  act  of  180-2,  is  confined  to 
bonds  and  notes,  and,  as  to  them, 
dispenses  with  the  attendance  of 
the  subscribing  witness,  unless 
the  defendant  swear  the  bond  or 
note  was  not  signed  by  him,  or, 
in  the  ca?e  of  an  executor  or  ad- 
ministrator, that  he  believes  it  is 
not  the  signature  of  their  testator 
or  intestate.  lb. 

Sec  note  of  cases.  220 

WOMEN. 

The  act  of  1824,  which  exempts 
females  from  arrests  under  a  ca. 
sa.  does  not  exempt  them  from 
arrests  under  a  bail  writ.— -i>e- 
sijrangi  vs.  Davis,  16 

WlllT. 
S(t   Service.    Praciice. 


ERRATA. 

FjLGB  21.  Strike  out  "^i*"  before  consent ^ 

63.  insert  (u  in  the  iHst  Tine  attrr  thatf 

64.  insert  sueh^  after  no,  in  (he  29ili  line, 
73.  in    inc.  32,  read  ever  f"r  even, 

79.  in  2Sd.  line  read  pillory  for  pilleroy^ 

161.  inline  i%  read  2  N  «t  M'C.  indeadof  2M<C. 

206.  in  line  12,  read  de«rf,  instead  of  rtporty 

225.  in  line  6,  insert /AougA  before  "Me  security^'' 

Do.  fD  line  lyOdfAnistraiionj  inslt  ad  of  adminislraiorj 

Do.  in  line  8,  tt;A<n  instead  of  to/i«re, 

237.  in  line  25,  read  ju</ge,  instead  of  jitdgcs, 

247    in  line  30,  read  thtae^  for  //tere, 

253.  in  line  25,  read  warrantyj  instead  of  mtaning, 

267.  in  line  10>  strike  out  uiidtrf  before  Spears, 

do.   in  last  line  for  excltuive,  read  even, 

274,  in  first  line,  after  /////e,  insert  ^'and  in  the  other  it  toould  hcve 

been  too  muckf"  - 
310.  in  line  19th  read  intrusted  tor  instructed, 
3J3.  in  line  2nd,  read  procure  (ov produce, 
352.  in  last  line,  after  la.<t  word  insert,— Ma^  case  no  one  can, 
354.  iH  line  16,  read  ever  instead  of  eren, 

363.  in  6li>  line  from  bottom,  «triki?  out  it  after  cour/,  and  insert  and 
391.  in  lines  6,  and  8«  read  decission^  instead  ot  discussion, 
392  in  last  line  strike  out  *being  there,* 
293.  in  first  line  insert  i* after  adytnture, 
405.  in  8tli  line  from  bottom,  rcad^ci,  instead  olisci, 

433.  in  5th  line  read  staled,  instead  oi^htld,^ 

434.  in  Inst  line  strike  out  doing  and  insert  denying, 

435.  in  12th  line  redd  vendee^  instead  of  vendor, 
471.  in  26th  line  read  Thus,  instead  of  There, 

479.  in  line  23,  strike  out  exterior  and  insert  extensive, 

480.  in  4th  line  I'ori/ire?i  insert  grave, 

483.  ill  8tli  line  from  fioltom,  strike  out  *^myi*' 
602.  in  Sill  line  from  Soilom,  for  aislinction  read  discretion, 
504.  in  6th  linelrum  bottom,  read  owr  instead  of  owe, 
530.  The  opinion  of  l!io  court  vras  delivered  by  Judge  Colcock,  and 
not  by  Judge  JVb//. 
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